J 

D 

0 
0 

C  SOUTHE 

0 

9 
1 

r      ■=  X 

~  o 

—           z 

8 

^^^^  03 

2 

n 

—   3) 

0 

-    -) 

■-  -! 

/ 

() 

"    > 

0 

<5 


fX 


0 


f^ 


oooc: 


>o««o»oooo«oooo>oo 


c  > 

<■> 

Q 

<> 

(\ 


.    UNIVERSITY 
OF  CALIFORNIA 
LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


\/rJx.-».-^.»-»»-'Cj«. 


(3^  (^^.  /t^.xxv<^<r»-t-^  (P>^JU^ 


L  T-    C   T  U  R  :^   G 
0  IT 

D    A   ::    A    a    ::    3    . 

B  Y 

P  R  0  S".    S'  L  u  Y  I>  R.    Ut  TC    C  H  '^  H,   A.   xL. 


IToteo   tiikeii  Ly  a  student. 


■JHIViRSITY      OjT'KICEI 


Edwardf!  Bros. Publls/.ers, 

Ann  Artoo-r,  IvS'iH. 


\ 


-  C  V  .  \  3 


LAHAGES 
•^  LECTU^IEI. 

oOo 


f 


Tlie  subject  of  damaG'es  is  one  ha-pered  by  very  few  tec'inical 
rules.   Alr;:ost  all  the  rules  :joverninj  the  subject  iiave  been 
worked  out  by  the  jud^-as.   There  are  very  few  rules  indeed  that 
are  purely  tedihical  add  arbitrary.   A  reason  can  be  jiven  more 
or  less  satisfactory  for  every  rule  ;jiven  out. 

Until  coHparatively  late  years  but  little  has  been  written 
on  the  subject  of  da^na^es «   Sedijewick  and  Southerland  are  the 
principal  books  used  by  the  ijractitioners  in  this  country. 
Among  Enjlish  books  the  book  of  Mr,  Mayne  is  the  chief  v/ork. 
The'-e  is  an  American  edition  of  t:ls  work  -  \7ood's  Mayne  on  Dam- 
ages.  Another  work  is  Hale  on  DamaG-es, 

lo  Definitions  and  Distinctions,  Tlae  object  of  law  is  the 
creation  and  preservation  of  legal  rights.  Tnerever  the  law 
creates  or  confers  a  rijht  it  also  provides  some  means  by  which 
the  right  can  be  protected  and  enforced,   Tnerc  is  some  difference 
of  opinion  as  to  the  origin  of  law  and  the  nature  of  ri_,hts,  but 
so  much  must  be  true,  that  where^^cr  the  law  reco^^-nize^   a  ri.jht 
it  also  provides  some  means  by  wluch  tiiat  rij;i\t  can  be  protected. 
We  sometimes  say  that  wherever  there  is  a  right  there  is  a  remedy; 
this  is  not  altogether  tiiue-  strictly  there  is  a  remedy  only  where 
there  is  a  _l^gal  rights   The  presupposition  ofnlegal  right  carries 
with  it  the  necessity  of  remedy.   There  can  be  no  legal  right 
without  some  kind  of  legal  remedy.  Wherever  a  legal  ri.iht  has 
been  violated  the  law  presu.  les  injury  therefrom  and  gives  rdmedy 
therefor.  You  will  furthsx-  along  find  that  is  an  important  rule. 
The  law  does  not  confer  or  cceate  legal  rights  for  nothings   It 
does  no  vain  tiling,  and  if  the  lagal  right  exists  and  that  right 
has  been  violated,  it  provides  a  remedy.   It  does  not  make  ai:y 
difference  what  the  nature  of  the  right  or  of  tlie  violation  is, 
when  it  is  shov/n  that  the  legal  right  exists  and  has  been  violatedj, 
the  Icsrr   steps  in  and  presvunos  tliat  some  injury  has  resulted,  and 
gives  a  remedy.  You  will  find  tiiat  in  some  cases  in  order  to  re- 
dress a  wrong  the  parties  must  show  the  amount  of  .     '.  the  in- 
jury. Nevertheless,  the  law  has  already  presumed  the 
injury,  although  not  the  amount. 
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The  means  provided  by  tae   law  to  ptevent   the  violation  oi" 
rijhts   is  usually  one   of  tv/o   classes;      first,    tlie  prevention, 
and  second,    the  redress.      The  redress  may  be   either   (a)    specific 
or   restorative,    or    (b)    substitutional  or  Coiapensatory. 

If  we  v/ere   to  provide'      a  new  skeir.e  of  law  you  would  probably 
say  that   the  prevention  3che):ie  would   be  more  valuable   tlian  tho 
redressive.      That  is  perhaps   true.     But   as   a  matter  of   fact,    if 
you  will   atop   and   run  over  in  your  i^iind  the  nature  and  nvunber  of 
the   cases  where   the  law  attei.ipts   to  :2;ive   remedies  by  prevention, 
you  v/ill  find  then  fev/  indeed.      Tlie   only  remedy  by  preverition  is 
by  injunction.      In  certain  cases   t]ie  la.7  will   step  in  and  issiae 
a  writ  of   injunction,    ai:d   restrain  a  party  froii  doin^     a  certain 
thinj.      This   is   tuiue,   however,   of   a  very  li:  ited  nm.-iber  of   cases. 
The  injunction  will  not  be  issued  where  tho  party  has   some   other 
lesal   remedy.      As   a  i.iatter  of  fact   tne  rjreat  riajority  of  ie,7al 
reMedies       belong-   to   the   second   class » 

The  best   kind   of   reinedy  in  tjie   field  of   redress  is   the  firstgi 
the   specific   or  restorative^   if   the  wroaj  has  heen  done   to   do   all 
in  our  power  to   restore   the  wron/;ed  party   to  his   oric'inal  posi- 
tio^Jj   if   something  has  been  denied   a  nan  to   jive  him  that   thintj. 
That  would  be   the   ideal  v/ayc      In  soivie  cases   the  law  does  jive 
this   specific   redress,   but  it  is   only  in  a  very   small  fieldo 
Ordinarily  there   can  bo  no   redr<is3,,    as   in  to  e   case   of  person- 
al propertyo      So  wo  liave   the  second   class   of   remedies »     \7here   the 
law  cannot  .jive  us   the  thinj  of  wlich  wo  have  been  deprived, 
it  makes   subscitution  for  tliat  to  whicli  we   are   entitled,,      V/e 
cannot  ;;et  the   thinj  itself  or  the   ideal   thins,    and   so  we  must 
take    the   substitute.      It  iS   in  this   latter  field  that   our   subject 
lies. 

The   compensator;)'"  remedy  is   an  award  of  daraa^ieso     Damages   is 
a  sum  of  .'Cney  awarded  by  law  as   a  compensation  for   the  viola- 
tion of   a  lethal   rijht.      As   a  matter  of  fact,   damajes   is   always 
a  STjim  of  money;    aid  Y,rhenever  v/e    jet  damaj^es,   we  jet  it   not    specif- 
ically or  by  v'/ay  of   restoration;,    but   as   a  coipensation.      Take   this 
as   an  illustration;      I   jive  my  promissory  hote  for  a  certain  sum. 
I   fail  to  pay  tho  note  when  it   comes  due.      I   ha.ve  violated  the   right 
of  the  owner  of  the   note  for  the  money.      The   law  does   net  in  such 
a  case  jive   the  money,    or   com.pel   the  payment  of   the  notj^   but  it 
awards  damages   for  the  non-paytient .      It   is   somecIj.ing  by  way  of 
compensation  for  t-ie  non-perf (Pwmance   of  the   contract.     You  will 
see  what   an  ill-fittinj   and   comparatively  difficult   remedy  this   is. 
The   law  deems  monsfy  the  most   Vc^luable   thing   a  man  can  have     a. id 
it  aviTards  m  oney  as   compensation  for  the  violation  of   rights   of 
all   sorts..      If   a  man's  honor  has  been  attacked,   y6u  cannot   restore 
it  to   him-,   t;.e   only  tiling   to  be  done   is   to  make   a  money  compensa- 
tion. 
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Money  soeins   to   oe   a  sort   of  uni-v-eraal   solvent  in  law  for  all  Icinds 
of   injuries.      Its   only  justification  is   the  fact  tiiat  it   is   tlie 
only  practical   coi-ipensationo 

i)a;;ia<2e3   are   capable   of   cainsification  alon-;   two   lines.      There 
are  certain  cases  ■wliere    tlie  aaaount  to  be   awarded  is  mateiial,    and 
wliere   tlie  a -lo-^nt  only  is   involved,    the  question  liow  much.      But  in 
t}ie  ^reat  majority  of   cases   the  question  is   not   of  the  ^lount,  but 
for  what   injury,   for  what  period  of   time,   for  injuries  how   closely 
related  to  the  wron:;  that  has  been  done.      The  latter  kind  seens 
to  depend  more  upon  t-ie   nature  of   the  wror.^j   ani   tlie   nature   of   the 
sum  to  be  awarded.      The   amount  is   simply  a  matter  of  mathematical 
calculation,   a  rou;h  esti-.^^ate  of  wliat  the  loss  is. 

In  arioLint,   da.na^;es   are  nominal   or  substantial,    or   tliey  are 
compensatory  or   exemplary.      In  nature,   da.ia^-es  hiay  be     geiieral   or 
special,   direct  or  consequential,   present   or  prospective,    liqui- 
dated  or  uiiliquidated.        Wow  each  one   of  tJiese   classes   of   cases   is 
made  from  "a  different     .standpoint,    and  it   sometirjies  happens  tiiat 
you  can  included  two   or    tlires  branches   in  one   case.      In  the   sajne 
case  da::  ;a.'3es  ma^  be  both  nommcJ.  and  substantial,   or  compensatory 
and   exemplar:/,     Dai'iaf^es   are  nominal  wn.en  some   trifling   sum  is 
awarded   in  reco-jnition  of   sanx$   rijht.      They  are   substantial  when 
an  appreciab]e   siim  is   a^/zarded  as   compensation  for  the  injury. 
Suppose   a  r-i  jht  has  'oeen  violated  hut  no  dajiaoes   can  be   shown  to 
have  resulted.      In  order  to   show  that   tlie  I'w  does   recognize   the 
ri^ht   aiid  protect   it  tlie  lav;    .'jives   a  nominal   sui:i  y^s  daiaages.      The 
law  will  invariable    :'ive  nominal  daiiajes   as   a  recci:nition  tliat 
it  doe.5  protect   the   rijlit,    even  thou.ih  no   dai'ia^e   can  be  snown  to 
have   resulted.     If  you  can  show  tl:iat   actual  injury  has  been  done, 
then  substantial  dama/:;j8s   arc   awarded.      Substantial  dai.iajes   are  an 
appreciable   sum  prop^  rtionace   to   the   injury  done,    and  intended  to 
compensate  for  ito 

Damajes   are   comipensatcry  when  tliey   are   awarded  siriply  by  way 
of   compensationo      They  a.re  exemplary  when   tliey  are   awarded  by  way 
of  punisiiment.     "any  states  do  not  recoijnize   this   class   of  da^iajes. 
In  many  cases  v/'.iere  it  appeals   tha.t   the  injury  has  been  inflicted 
willfully,   m.al.j  cioufily,      the   Il.aw  awards  the  full   compensation   to 
the  party  injured  and   also    3x:i,cts   exemplary  damages  by  way  of 
punishment  and  example. 

Daina^es     are  r^enerai  when  they  ai  e   awarded  for  an  injury 
which  must  necessarily  result  from  tne  wrong   com.plained  of.      Tliey 
are   special  when  av/arde'.l  for  aii  injury  actually,   but  not  ordi- 
natily  or  necessarily  resulting  from,  the  wron^fu.!   act.      The  law 
distinjuislied  between   those   t".iin3s  which  must   necessarily  happen 
thoso  da^ia^es   of  •&.  ich  fhe  law  implies  necessary  consequences. 
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and  tl)ose   in  w^iicl:   special   injuries   are  inflicted.      If  you  wisii 
to   recover  for  soine   special,   unusual  tliin^j,    tlie  dainage   is   special, 

Damages  are  dire'^t  wiion  av;aBded  for  an  injury  wLicii  vesiolts 
directly  said  inmediatel-;  fror-i  t'r.e  v;rcn^-ful  act.  They  are  coiise- 
quential  when  awar.lou  for  aiiy  injuty  result in^iX  naturally  -JUt  in- 
directly frot'i  the  wrojij- 

Dama^es   are  i./resent  when  a'varded  for  a  loss  which  will 
accrue   in  the   future  fron  the  wroni^ful  act   already  coimitted. 
Damages   ara   liqui  lactd  wr.e'n  t'leir  amount  has  "been  ascertained 
eiiher  hy  the   ao,reer-.ent  of  t'.;.e  parties   or    oy  the   judjnont  of 

t3ie  court.      The;>    are  unliquidated 'when  tlieir  aiiiount  has   not  "been 
ascertaiiied  as  yet. 

v7e   shall   tsi\<:Q  up  each  of  fiese  dama<ies   and   discuss  them 

more  fully.      This  view  of   the  general   cases  will  perhaps  ...  . 

serve  to  make  more   clear  tlie   specific    subject  which  we   take  up 
afterwards . 


cOo 
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LECTURE      II . 
oOo 

II.     Nominal   and  Substantial  D  amazes ^   ITonlnal   dsi^.ajes   is   a 
triflinj   sma,  usually  six:  cents,  v/hich  are   avvarded  whe.iever  a 
ri,3iit   to    recover  soiie  datna^^e  is   clear  and  no   curiouxit  lia  :•  V-een  or 
can  "be  proved. 

There  are   a  lot   of  phrases  used  in  connection  m  th  this   sub- 
ject,   soinetiines   acciizrately,    sometimes   inaccurately.      It  '.vould  be 
a  3reat  gain  if   everj-body  would  use   all  terns  with  so  r-ie  decree 
od   accuracy.      Here  we  have   the  word   "daia^e"   meaning  loss,    a:  d 
"damages"  meaning  losses,   and   "dama-ies"  meaning   compensation  for 
tliese  losses.     You  very  often  find  this  yrord  in  the  plural 
where   it   simply  means   tjie  loss   or  the   injury.      Often  in  tiie   saiie 
sentence   the  wo  rii.  is  vised,  in  two   different   senses,   in  one   case 
raesminj  the'injuryj,    5n  anQther  the  canpensation  for  the   injury. 
You  mus"^  keep  in  roind  the   fact   that   the   courts   are  usinj   these 
two  words   in  a  variety  of  meanings.     "Je  use   "dapiages"   both  with 
reference  to   the  loss,    and  the   compensation  for   tne  loss.     'Ue 
are  using  the  word  now  in  tlie  latter  meaning. 

Other  pars-ses   are:      "Damnum  absque   injuria,"    "loss  without 
wrong;"   and   "Injuria  sine  darano, ""wrong  withovit   loss'J      It   is  f i  3- 
quently  said   that   either  one  of   these   tiiiiigs   can   exist   in   the  law. 
It   is   clear  enough  that   tlie  first  does,  but  I   do   not  t}.ink  the 
second  can.      To   illustrate  the  first*      I  have   a  business   and  someone 
sets  up  a  rival   establishment   and  wipes  my  business   out  of   exis- 
tence by  competition.      The  mere  fact  that   I   have   suffered  loss   does 
not  mean  that   anybody  is  liable  for  it.      There  may  be  an   extensive 
loss   and  yet  no  wrong.      I   think  t}ie   second  is   never  true,    that  is, 
wrong  without  loss.      There  must  be   some  loss   actual   or  presumed. 
Whenever  there  is   some   .vrong  it  can  never  be  unaccom- 

panied by  somp  kind  of  loss.      The  law  never   recognizes   the   exis- 
tence of   a  legal  wrong  withct  some   loss  following  from  it.      The 
very  fact  that  it   is   a  legal  wrong   shows   tliat   some   injuri'-  l-ias   come    • 
from  it.      The  very  notion  of   a  legal  wrong  is   a  wrong  for  vtich 
there   is   some   remedyc 

"vThenever  a  legal   right  has  been  invaded,   whether  by  the  breach 
of   a  contract,    or  the   comrhssion  of   a  tort^    trie   law  conclusively 
presumes   tliat   some   injury  has  been  sustained   thiireby,    and  will 
award  nominal  damages   at  leasts    thougli  no   actual  damages    are  proved. 
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I    tliirHc  tiiCt   rule  is   absolutej,:  without   enyi  exception  whatever. 
If   a  lejal  ri^^ht  has  "been  violated  in  any  way,   the  lav;  i^ives   soue 
compensation  for  it.      It   is   just   as   true  in  the   case   of   a  contract 
as   in  the  coininission  of  a  tort.      The  very  breach  of   a  contract   is 
in,   law,    the  violation  of   a  legal   ri^ht,    arid  the   law  will   award 
at  least  nominal  daiAa:;es   for  the  breach.     Even  wher4   a  party  con-, 
mits  a  breach  of  contract  throu^jh  carelessness,   fori;ietfulness,   or 
ne  :lect,   and   there   can  be   no   injury  shown,    the  law  will   award  noxri'- 
inal  daina^-es   as   a  recognition  of   ti  e   ri^ht.      If   a  man  trespasses   on 
my  property,   he  does   a  weon^j,    and  even  thoujh  I   su/fer   no   injury, 
the   law  will   -'ive  nominal  dama^jes   a.s   a  recognition  of  my  ri:jht.   This 
is  of  course  necessary  in  order  to  prevent  the  dewtmiction  of  rights. 
If   one  person  may  trespass  on  in:y  property,    others   can,    and  they 
can  make  it  a  public   thorouslifare.      It  Kakes   no  difference  that 
no   appreciable   injury  has  actually  occurred,    or  that   the   act  has 
actually  resulted  in  incidental  benefit.      If  tlie   act  violates 

a  legal   right,    the   law  deems   it  injurious   ajid  will  award  at   least 
nominal  dama^jes,   in  recognition  and  protection  of  the   right. 
If   a  man  is   choking  to  death  ajid  another  liits  hiia  on  the  back 
maliciously,   even  though  it  results  to  the  benefit  of  the  choldng  man, 
it  is   the  violation  of   a  legal   right  and  can  be   a  cause   for  action. 

In  some   cases  wrong   is   not  presuired  until   loss   is   shown. 
This   is  Hie   case  in  wrongs   resulting  from  negligence.      In  this   class 
come  also  cases  known  as  def airiationp   of   character. 


Elements  bf  Cause  of  Action- 


Wrong 


Breach  of  contract. 

Tort. 

Actual 


Loss 

Presumed. 

■vVhen  a  legal  right  of   a  substantial  nature  has  been  violated, 
the  principle   "De  LTinimds  non  curat  lex"   does  Jiot   apply.      On  this 
see  the  followiixT  cases: 

Pullman  v.  Stearns,  30  Vt.  443. 

Paul  V.  Schlesen,  ¥t. 

54  N.  J.  L8AV,  589. 

5  Hill,  175. 
In  the  second  case  the  facts  were  that  an  officer  had  comi-iitted 
a  trespaso  in  seizing  some  hay.   In  taking  the  hay  he  had  used 
a  forkiiwhich  he  had  found  in  the  barn.   The  question  was  whether 
that  could  be  a  subject  for  action.   The  court';held  that  the  danages 
were  so  slight  that  even  if  there  had  been  a  wrong  cominitted  the 
law  would  not  concern  itself  with  it  on  the  principle  of  De  minimis 
non  curat  lex.   In  the  later  case  of  Pullman  v.  Stearns,  there 
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had  Tjeen  some  machinery  removed   from  the  factory.      In  the   removal 
some,  leat-iern  strings   in  the  heltin;j  iiad  "been  debtroyed.      The 
court   in  this   case   instructed  the   jury  that   the   injury  done  was   so 
sli.^'ht   that   even  though  there  had  been  a  wrong   t;iere   could  be   no 
dai-iage.      Tne   decision  was   reversed  by  t^ie  Supreme   Court.      In  thelTew 
Jersey/-  case  a  man  ]iad   taken  away  the   reins   to   a  rig  hitched  in 
front  of  a  store   as   a  joke„      The  party  who   owned  the   reins  brought 
suit  for  dajiageSo      The   court   :^aid  he  w^Mild  dismiss   the  case   if   the 
party  who  played  the   jolce  would  pay  the   coat   of   the   reins   at  the 
time,  which  was   about  $3,   on  ti:e  principle  ef  de  iiininis   non  curat 
lex.     But  the   court   of   last   resort   reversed   the  decision.      The 
right  to   property^    the   court   said^  was  an  absolute   right  and  the 
amount  of   th.e  da; ''.ages  made     no  difference. 

I  wish  to   note   also  in  this   connection  that   there  i.iay  be   cases 
in  wliich  it   is   necessary  tO  prove   loss  in  order  tonprove  v/rong. 
There   are  some   cases   in  wliich  the  law  does  not  deem  a  wrong   to 
have  been  comiirLtted  -unless   some   appreciable  pecuniary  injury  has 
^oeen  inflicted,    ard  in  tiiese   cases   some   actual   loss  must  be   ±iown 
to  make   a  cause   cf  action.      Cases   of  negligence,   the   creating   of 
nuisances,   the   spealdng  of  md  rds  not  actionable  per   se,    are  illus- 
trations  of  this   class.     M^  neighbor  builds  upon  hi£i   lot   adjoining' 
my  residence   a  soap  factory.      As  long   as  lie   does  not  £iake  it   objec- 
tionable, he  has   a  perfect   righ.t   to    carr;'-  on  the   soap  factory. 
It   is   only  when  I    can  show  thatriit  nets   actually  done  v.e   S)  me   in- 
jury th.at  I    can  briii;,;;   actio^,      Tlie   case   is   not  actionable   in  it- 
self.     It   is   necessary  to   show  wrong,   but  when  the  wrong  has  been 
shown  there   is   a  legal    remedyc 

There  are   r.iany  cases   tried,  where   the  plaintiff   recovers 
nothing,  w:iere   as   a  i.iatter  of  legal   right  he  ought  to  have  noKiinal 
daiiiages.      The   case   is   appealed   am  t-ie  higher  court  finds   tiiat  nom- 
inal dairiages   should  be   awarded.      In  this   connection   the   courts 
distinguish  between  two   classes   of   cases:      one,  where   the  failure 
to   recover  is   t^ie  failure   to   recognize/  b.  ri.'^ht-,   in  tliis   case  the 
court  will  send  the   case  back-    xhe   otlier,  where   no   substantial 
right   is   involved,    such  a.s   a  caae  of   slander  or  negligence.,  where 
the  actual  injury  has  heen  e.-.ccedingly  small;   ir.   such  cases   if   the 
first   court  has   not   recognized  the   rig-:L   to   recover  even  t}:e 
6    cents,   the  higher   court   often   refi-ises   to  reverse    tlie   decision. 
In  many  cases   the  question  i.j   a.  iv^ply  a  i^oiestion   of   costs.      The  man 
v/ho  wins  6    cents   daviages  wins  his   case   just   as  much  as   if   the 
dac-"iages   amounted  to  $6,000.     Ususally  costs  follov.-  the  victory   end 
it  becomes  a  seiious   question  as  to  who   shall  pay  them.      The 
awarding   of   coats  is   s,  ma"cter  o.-^   statute.      Ordinarily  it   is 
necessary  to  determine  whether  a  party  is   entitled  to   nominal  dam- 
ages  in  order  to   determine  his   right   to   the   coats. 
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Except  v/liere   some  question  of  pennanent   and  substantial  ri^t 
is   involved  nominal  daiiiages  become  irnportanti>i  chiefly  as   affecting 
the  ri^ht  to    recover  costs.      Neglect   of   tlie   jury  to   a -ard  at  least 
nominal  damages,   at   least  where   they  ou^ht  to  have  awarded  them, 
will  not   justify  a  reversal  of  tlie   case  unless   such  darfia<2;e  would 
carry  costs.      If  under  the   statute  a  man  cannot  have   costs,    the 

court  will  not   send  hack  the   case.      If   costs  will  follovif  damacjcs, 
the   case   is  usually  sent  back  for  reversal. 

When  damages  are   awarded  in  appreciable   amount   as   compensation 
for,    and   in  proportion  to,   the   actual  injury  sustained,    they  are 
said  to  be  substantial.   Substantial  dsaiagew  includa'all  nominal 
dariiages,    and   nord.nar~dai'aages  will  not  be  granted  in   addition. 
Nominal  damages   are  merged  into   the   substantial c      Somebody  has 
said  that  in  the  majority  of   cases   the  norainsil  dc\.iiBges   are   simply 
a  peg   on  wliich  to   recover   costs »      In   some  states   costs    -.re  not 
awarded  unless    the  amount  of   the  damages   exceeds  .$100.      If   ther^   a 
man  received  3^00  dairiages   and   could  add  nominal  damages,   he  would 
be  entitled  to   the   costs.     But   this   cannot  be  done.      Tne  nominal 
damages   are  merged  into   the   substantial,    and  where   substantial 
dainages  are  awarded,   no   additional    noiiiinal  damages     will  be  given. 
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LECTURE      III. 
oOo 

III.      Compensatory  anci.  Exenplary  Daraaijes.      It   is   a  fundairiental 
principle   of   tlie  la-.v  oi    da"aj;er,   t-iat   tl.e  party  injured   shall   re- 
ceive  coii'.pensation  for   tlie   actual   injui-y  lie  has   sustained.      This 
is   always    the  rule   in  the   case   of  breach  of  contract  and  usually 
in  the   case  of   tort.. 

You  will   recall  fron  t.ie  dia^-rain  v;o  had   on  t;ie  hoard  on  tno 
first  day  that    hie    -rdina.ry  case   cannot    ;ive   specific    or  restora- 
tive  redress >    ar.d  the  usu   al     method  is   to  Qi^e   sctiethinij   else 
hy  v^ay  of  co.  .pens  at  ion  for  the   loss   sustained.      This   is   called 
co^apensatory  &r  substitional  reward.      The  juidin/j   star  of   the 
whole  subject  of  dai"iages  is  to  jive  coi.ipensation  for   -tiie  actual 
injury  sustained j,   to    j.-ive  no  More  aiid  no   less.     Full   coi"ponsation, 
adequate   coiipensatiort^   no  more  and  no   less   is   tl'ie  aii'i  and  object 
of  the  laj?  of  da.-;a.jes.     We  have  to   deal  now  v/ith  an  exception  to 
that   ralG;,   an  excei>txon  that  does  not   every^vhere  prevail,    and 
which,    even  in  tlie   states   in  wlach  it  does  prevail,   is   not 
always   adhered  to.      The   aim  and  tl;0   end  of  the   law  of  dairiaj   es   is 
to  fully  compensate   the  party  for  the   actual  injur;/  sustained. 
Something  less   than  half   a  century  a^o   the  idea  be^an  to  fet 
foothold  in  the  law  that   so  i.ieti-int^  r.iore    tlian  compensation  mijht 
be   awarded.      Tliere   are   cases  in  tort  wliero   tort  is  not   ox^ly 
th.e   result   of  ne{/;li,::ence  or  of  inattention,   but   is    the:  result, 
apparently,    of   intention,  where   the   tort  has  been  coriimitted  wil- 
fully,   intentionally,    cruelly^    and  c carried  sc:re.y  by  rijhteous   in- 
di£;nation  in  cases   of   this  hind^    courts  have  not  'oeevi  altojetlier 
fair  in  the   award  of  damages o      There  was   a  time  w:ien   tlie   jur;^-  was 
deemed  to  jud^e   of    tJie  damPj^es   and  the   court   could  not   inter- 
fere.     It   is  very  easy  to   see  ho'.7  in  cases    vhere   the  fact  of  the 
wrong  was   such  as   to  arouse   t'leir  indignation  and  tlia.t  very  .oxch 
larger  damages  were   awarded.     But   courts  now  feel  at  liberty  to 
set   aside   the  verdict   of   juries       But   in  ip.any  such  cases   the   court 
may  be   influenced  by  the  sajvie  indignation.      3o   that,    as   a  result 
of   a  variety  of   causes   of   tliis   sort,    an  exception  has   crept   into 
the   law  to  the   effect  that  when  t]i0   injury  was  cruelly,   wilfully, 
maliciously  inflicted,    the  jury   could   award  more    than  tlic   a.ount 
of   the  actTial  loss.      This  was  on  the   theory  that  .tlie  party   should 
be  made   to  suffer  for  the  wrorig  he  had  coic-dtted^      The. idea  that 
the  civil  courts   should  punish  a  wrong   seems   an  anamaly,    the  pun- 
ishment  of   a  wrong   crimj.nally  in  a,  civil  court.      In  some   states 
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the  courts  have  declared  that  the   jury  in  ciYil   cases   should  not 
he   allo\7ed  to   punish  wron,2S   and  tliat   there   should  be  no   exemplary 
dsu-iagea.      In  ot'ner  states   the   courts  have   tried   tu    avoid   some   of 
tlie  difficulties   as  in  Nebraska  and  Indiana.      If  the   offense  which 
is   the  basis   for  the   civil  act  is   one  for  cririinal  prosecution, 
tile   offender  cannot  be   fined.      In  the  majority  of  states   the   offen- 
der can  be  punished  in   the   cicil  cou.t   aj::d  also   in  the   criminals 

'.Tliere,  however^  th'.  tort  has  been  coinmitted  under  circumstan- 
ces-- of  jross  ne-^li^ence,  v^antonness,  meul.ice..  insultor  cruelty,  thS 
law  in  many  states    yernh  ts  tiie   recovery  of   rxdditional   damages  — 

intended   to   punish  tn-!   offendor  or  to  mako   an  example   of  him  as 
a  warninj  to  otlierso      Dama^jes  33     added  are  called  exemplary  dam- 
ages,  vindictive,    or  punitive  da.;a3'C's. 

The  very  idea  of   this  dainace   is   appare^it  in  the   name.      Exem- 
pla.v'y  daiiiages   are  never  awarded   except  w:  ere   some  of   these   ch-arac- 
teristics   a.ppear.      In  ofdinary  cases  where    tJ^ere   is   no  ^jross   negli- 
gence,   no  malice  or  cn.ielty,    the  vindictive  da-iia^jes   cannot  be 
awarded.      It   is   only  in  cases  where  th.fes  additional   element   appears. 
In  tloe   case   of   ne^'lisence,    the   nec;li.:"ence  must  be  ^jitross   indeed 
to   justify  exemplary  daia^"!;eSo      Tlie  negligence  must  be  so    great 
as   to   ai"ount  nearly  to- intenetional   ner^jli^'ence. 

The   rijht   to   recover  such  da.  ia:;es   seems   to  prevail   in  Alabaraa, 
ArKansas,   California,   Dakota.;   Georj:ia,    Illinois,    Indiana,   Iowa, 
Kansas,   Kentucky,   Maine,  Mnnesota^   liississippi  ,        I-Iissouri,.   ITorth 
Carolina,  ITew  Jtrsej'-,  Hew  york.v    Ohic^   Pennsylvania,    Souths  Carolina, 
Texas,  Virginia,   Vermont,  '.Vest  Virginia,    and  Wisconsin. 

Tlae  ri.^ht   is   denied  in  Mass achus setts,  Ilichi^^an,  IJew  Hampshire, 
Nebraska,   an.1    7a5h^in,-iton,      In  Colorado,  where   the  courts  iiave  dee 
cided  that   exemplary  dania^es   could  not  be   recovered,    the    rule  has 
been  changed  by  sxatute.      In  a  few  states   exemplary  dama{j:es   cann©t 
be  recovered  for  a  tort  which  nay  alsobe  punisl-ied  as   a  crime. 
In  a  fe''?  the  fact   of   criJiiinal  punisr.aen'c  m.ay  be   shown  in  niLtij:n.tion 
of   exeiaplary  daj-aa-:es^      In  some   states   exer.plarj^  danajes   cannot  be 
awai-ded  at  all;   in  seme   exemplary  dsunajes  may  be   shown  in  laitijation 
of   criminal   punis'.anent.      But   in   some,    no   such  distinction   is  made, 
and  even  in   those   stat -s  v;here  er.emplary  daiiiages   are  not   allowed 
nominally,  much  the   sav.e   resiilt  is   reached  by  allowing  liberal 
dana.ges  for  injured  feelings   and  pe.in  of  mind. 

You  can  rea^dily  see  by  this   enu};ieration  that  in 

most  8f   the   states   exem-piary  daraageu   as  such  can  be   recovered.    In 
a  few  states   they  cannot  be   recovered  where  the   act   is   a  crime.    In 
a  few  others,    the  fact   that   the  party  has   already  been  punished 
criminally  vj-ill   act  as  mdtig   ation.    In  many  states   exemplary  dainages 
are  not   allowed  at  all,   but  even  in  these  states  daiiages    are   allowed 
for  injured  feelings.    I   tlunk  that  euiybcdy  who   looks   at   the  matter 
in  the   abstradt  will  find  the  whole  t:-ieoi-y  of   exem.plarTy^  dar^Tages 
erroneous,     in  the   court   in   Colorad.o  it  was   stated  tiiat    tie  popular 
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feeliritj   seemed  in  favor  of  exeir.plary    '.auages,  while  the   law  seem- 
ed drifting   away  froia  it. 

DistriL)ution  of  powers   as  Ipetween  the   court   and  the  jury. 
The  question  of  whether  or  not   exemplary  darrBges   are  to  he   award- 
ed and  how  much  is   almost   exclusively  a  question  for  the   jury. 
But  before  tlife  question  :;oes  to  the  jury  there 

is   almost  always   a  question  of  law  involved,    that   is,  whether  there 
is   any  evidence  upon  wliich  a  verdict  for  exemplary  dariages  might 
be  awarded,   or,   in  ot^.er  words,  whether  tiie  act  was  wilful  or  nali- 
cious.      If   the   court  decidds  t'lere  was  no   evidence  as  to  wilfulness 
or  maliciousness,   then  the  question  caniiot  '^o   to   the   jury   at   all. 
The  decisions   of  the   court  in  t'lis   respect  can  be  repealed  by  a 
higher  court.      If  the   court  decides   that   there  was   sane  tr/idence   to 
this   effect,   tlien  it   is   a  matter  for  the   jury  to  decide  whether 
tbe  evidence  is  sufficient,     \71iether  there  wa»  any  evideiice  at  all 
is   a  question  for   the   court,   but  whet'ier   tiiere  was    evider.ce   suffi- 
cient to  justify  the  jury  in  deciding  whether  it  was  maliciousness 
or  not,    is  a  question  for  tlie   jury.      The  question  has  given   rise  to 
considerable   controversy  as   to  '.there   to   fix  the  bimndary  line 
between  what  may  be   re.^i'arded  as   evidence  and  what  cannot.      A  very 
small  iota  of  evidence  miglit  be  called  sufficient  evidence  to 
justify  the   court   in  refen-ing   the  question  of  maliciousness   to 
the  jury. 

Suppose   that   the   court  finds  that  there   is   no   evidence.      Tlie 
jury  finds    that   the  evideico   is   suffidient   to  warrant   the   conclu- 
sion that  the   act  was  malicious.      The  next  question  is   '.ow  iiuch 
is   to  he   awarded  by  way  of  punisliiuent .      As   to   tliat,    of  course, 
there  can  be  no   rule  laid  down.      In  general,    the   question  is   if 
the  discretion  of   the   jury.     But   the   jury  may  have  awarded  a  dam- 
age so   excessive  that   it  can  only  be   justified  on   tiie  ground  that 
the   jury  abandoned  all  discretion,    and  w^iere  there  is    evidence 
that   that  was    tlie  case,    tiie   coucts  do   exerdise   some   control.     But 
30   long  as  it  does   appear   that   the   jury  has   acted  upon 

its   jud.gment   the   courts  do   not   interfere.      The  courts   are  very 
loath  to   interfere   in  any. case.      It   is   only  when  the  verdict   is 
apparently  unjust   and   excessive.      The   court  is   not  passing  upon 
the  damage,    and  although  the   court  may  not   agree  in  the  verdict  of 
the   jury,   still  the  matter  is   one   at   the  discretion  of    tlie   jury  and 
the  court  is  very  unwillir^g  to   interfere. 

The  amount  to  be   awarded  by  way  of  damages   cannot  be  fixed 
by  rule.   'It   is   left  entirely  at   the  discretion  of  the   jury  to  be 
exercised  in  view  of  the   circurastances   of  the  case,    subject  only 
to   the   linutation  that  it   shall   appear  to  have  been  dictated  by 
thetr  judgment,    and  not  by  their  passions   or  prejudices. 
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Nov;  exeraplary  daiia^-es   are   substantially   never  awarded  for 
mere  "breach  of   contract.      Tliere  is   one   apparent   exception   to   this 
mle.     Wliether  it   is   a  proper  exception  is  questionable.      The 
exception  is   the  breach  of   contract  to  niarry.      There  may  be 
a  case  where   the  act  is   simply  the  breach  of   a  contract,   but  there 
are  others  w..ere  the  breach  nay  be  due  to  maliciousness,     'vlith 
the  exception  of  breac.  es   of   contract   to  marry,    exemplary  dsanages 
are  not  allowed  x-or  tlie  mere  breach  of  contract.     It  is  only  where 
the  breach  is   accor.ipanied  with  the  tort  feature  that   exemplary 
deu'ia^es   can  be   awarded. 

Exeiiplary  da  :a~es    are  not   recoverable   against  insane  persons, 
or  aga.  nst  infants   or  youn^j  persons,    too  younj  to  be   chargeable 
with  the  malicious   and  wanton  intent.     You   can  readily  see    the 
reason  for  tliis.      The   insane  personalis   liable  for  his   torts.      He 
is   liable   for  the  daj:ia:;es  and  no  more.      In  the   same  way  jrou   cajino;Jf 
punish  an  infant.      He  is   liable    to  maice   compensation  for  his   torts, 
but  if  he  is  so  youn3   that  he  c-'jonot  have  undertaken  the  intent, 
he   cannot  be  punished. 

Exemplary  da^^ia^es   are  not   recoverable   after  the  death  of   the 
wron<3  doer.      If   the  wron{;  doer  had  lived,   he   could  have  been  asses- 
ed   actmal  dama^^es,    and  besides,    exemplary  damages.     But   the  law 
does  not   attempt  to  punish  men  who   are   supposed   to  have  ^jone   to 
their  reward.      If  the  raan  dies,   he  ^ets  his   reward  somewhere   else. 

Exemplary  da-na^^es   cannot  be   awarded  for  in|'uries   caused  by 
mere  ne^li^ence,    ijjnorance,    or  mistaj-ce.      There  must  be  willinenes's 
malice,    or  negli.jnece   so  ^reat  as   to   indicate  wanton  disre^'ard 
of  th6  rijhts   or  feelings   of   others. 

oOo 
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I  was   afraid  I   had  not   laid   sufficient   emphasis   in  tlie   last 
lecture  upon  the   relative' positions   of  the  court  :and  jury  in 
this  matter  ofl  daina/jes,    so  I   will  "briefly  repeat       _    what  I    said 
then  to   avoid  i u sunders t a; iding,      'v7e   saw  in  the  last'  lecture 
that   so  far  as   the   question  of   evidence  was   coicerned   it    /as 
a  question  of   law  for  the   court   to   detemine,   but  &n.  the   other 
hand^    jyhether  thenevidence  was   sufficient   to   show  t}iat   the   act 
was  wrongfully,  mali-feiously,    and  willfully  done,  was   a  question 
for  the   jury.      T.ie  question  of   m  ount,   I   think  I   stated  was  purely 
in  the   discretion  of   the   jury.      Not   only  the   arrxjunt,   "but   also 
the  question  as   to  whether  exenplari^-  dana^es  will  he   awarded   at 
all  is   in  tlie  hands   of  the   jury.      They   are  not  obliged   to   award 
exeriplary  dajnages.      Tlie   amount  is  wholl;^  in  their  discretion. 

The   court  cannot   instruct  then  to   award   exemplary  daiiiaejes.      In 
a  few  cases  w;iere   the   court  has  used  the  word   "ou_;ht"   in  its 
instructions,   instructing   them  that   they   oujht  to   award   exemplary 
damages,    that  word  was  held   too   strong. 

As  far  as   actual  damages   are   concerned,    they   are   a  question 
of  strict  le^al   riijht,   but   there  is   no   absolute   ri^^ht   to    exemplary 
dajTiages .     Actual  damages  must  be   awarded,    exemplary  damacres  may 
be   awarded  or  not   at   the  discretion  of  the   jury,    even  when   they 
have  found  the  wrongful  aqt   to    'lave  been  cam'iitted  with  wantonness, 
wilfulness,   malice.      Of       .course   the   jury  in  this  matter  must  act 
with  judjment.      They  must   not   ^  low   their  f -elinjs   or  prejudices 
to   run  away  with  theia. 

In  this   field  of   exemplary  damages   are   several  questioiis 
we  have   not  yet   touched  upon,   important   ar:ionj  wBiich  is   th.e   ques- 
tioh  of  the  rijht   to  have   exemplar;^^  dajjia,3es   as   against  public   or 
municipal  corporatic  's   and  a::ainst  private   corporations.      As 
regards   the  public    corporation,    that  may  be  disposed   of   in  a  few 
words.      If  the  public    corporation  has    a  servant   tliat  coninits 
some  wrong,    t  ere   are  many  cases  where   the   corporation  is   liable 
for  Mf   torts,    and  others  where    the   corporation  is     not   liable. 
If   the  public   is  made   responsible  for  the   acts   of  its   servants 
under  certain   circumstances   the  burden  of   this   responsibility 
must   of   course  fall  upon  the  people   in  the   shape  of  increased 
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taxation.      Tlie  question  arises   as   to  v/lietl^er   it   is   just  for  the 
governraent  to  punish.,    the  taxpayer  for  the  wron^^'s  coiOiiitted  "by 
its   servants   after  full  compensation  has  "been  j-.ade.    The   courts 
have  held  tliat   it  is   not,      Tlae  public  has  not  duty  to   punish 
itself  because  one  of  its  members  has  been  ^'^ilty  of  wron;;iful, 
9ialicious,   and  wanton  acts.      Tlie  public  will  award  full   ca?'ipensa- 
tion,   but  it  will  not  punish  itself   or  its   taxpayers   for 
the  wror.f;ful  tiotives   of   its   servants   ot  at;;ents.      Of   course   tliere 
are  many  oases  where   the  public   a^emt  may  himself  be   responsible, 
where  he   can  be  held   responsible,   but  not   tlie   public.      There   are 
still  cases  wliere  both  }"iay  be  held  responsible,     v/laere  he  alone 
is  iield   responsible,    of  course  he   alone   can  be  punished,    and  not 
the  public. 

Exemplary  dai'ia<j;es   cannot  be   awarded  a<jainst  municipal  cor- 
porations for  t'la  wrongful  acts   of  their  servants  or  agents,   but 
the  public   servant   or  a^-ent  hi/iself  may  be   c}iar,jed  with  exemplar^'- 
dainaijes   in  proper   cases. 

In   re;::ard  to  private   corporations   tiie   case   is  not   so  clear. 
If  we  should  :;o   back  I    think  we  wou;Ld  find  it  difficult   to   jive 
the   reason  w]iy  the  Master  or  principal   should  bo  held  liable  for 
the  wrongful  acts   of  his   servant   or  a^ent  when  he  himself   is   not 
at  fault.     But   that  he   is   liable  is   abundantly  and  conclusive- 
ly settled  by  the   authorities,    thoujh  we   can  jive  no   reason  for 
it.      It  makes   no  difference  if  the   employer  has  done   everything 
in  the   selection  of  his   servants   or  in   their  instruction,   if 
one   of  them  is   nejlijent,    or  wilful,    or  malicious  in  the   exercise 
of  his   authority,    the  master  or  principal,   tiioujh     he   is   not  in  the 
slightest  dejree   at  fault,    is  held  responsible   for  the   act. 
'vThen  we   c   any  the  question  still  further   and   say  that   the  princi- 
pal is   also  liable  for  punishment  for   the  wrongful  motive   of  iiis 
servant,    the   injustice   appears  jreat,      V/iien  the  principal  has 
given  substantial  damages,    tie  law  oiJijht   to  be   satisfied.      He 
oucht  not  to  be  punished  when  he  has  done   everything  to  make 
amends.     But  it   is  held  that  if   the  principal   is   responsible   for 
the   substantial  dataa^es,   he  is   also   liable  for  th.e   exemplary. 
The  cases   are  pretty  evenly  divided  on  this   question.      In   a  case 
decided   in  Maine  the  court  held  very  emphatically  that   every 
reason  *f  public   policy  required  that   at   least   so  far  as   corpor- 
ations were   concerned,    tli.ey  should  answer   in   exemplary  damages 
for    the  wror<;ful  and  wilful   acts   of   their   servants.      The  United 
States  Supreme   Court,  however,   has  held  just   as  decidedly  that 
where   a  railroad  is   not  a  t  fault,  where  it  has  done  everything 
it   could  do,    that  full   justice  has  been  rendered  when  compensa- 
tory dama^^es  have  been  awarded.      They  reason  that   if  the   corpora- 
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tion  has  not  in  any  way  participated  in  tiie  act,   tlien  t  lere  is 
no   reacson  wiiy  the   corporation  should  be  made   responsible.      They 
draw  a  distinction  between  the   sersrants   and   the  ir.ore  intimate 
servants   or  directors.      Certain  of   the   agents   of  t}ie   coi-poration 
represent  it  more  directly  than  others.      The  courts  draw  a  dis- 
tinction between  these  two  classes,   and  hold  that  if  the   act  is 
done   or  latiiied  by  one   of   these  persons  who   represent   the 
corporation  more  directly  tlie  act  becomes  the     act  of   the   cor- 
poration.    But   the  i.ialicious   act   of   tlxe  hirod  laborer  is   not 
the  act   of  the   corporation  and  unless   the   corporation  has   enter- 
ed into   that   act  there   is   no  way  in  wldch  tiie   corporation  can 
enter  into   the  malice.     Unless   the  malice   can  be   attributed  to 
the  corporation,   unless   it   can  be   sliown  to  be  due  to   the   corpora- 
tion through  some  act  of  tiie  corporation  as   such,   the  corporation 
cannot  be  held  liable   for  anytliinc  more  tiian  substantial  dama:jes. 
Another  set   of   cases  hold  that   the  principal   is   responsible 
for  exemplary  da.'.aces   just   as  much  as  for  substantial  dariia^^es, 
that  the   act  of  the   employee   is  the   act  of   the  principal.      The 
doctrine  of  the  Maine  case  is  popular  end  has  been  adopted  by 
the  courts  m  many  states   regardless   of   tlie  questicPn  as   to  whe- 
ther the   corporation  did  or  did  not   enter  into   the   act.      If   the 
corporation  is   liable  for  compensatory  damages   it  is   also   liable 
for  exemplary.      It  is   true   that  in  the  Maine   case,   the   case 
of  Groddard  v.    Grajnd  Trunk  R.R.   the   court  lays   some   en^hasis 
upon  the  fact  tli&t  there  was   ratification,   t.iat  after  the  brake- 
man  had  coTiU'iitted   tlie   act  and  it  had   come   to   the  notice   of  the 
company  the   company  still  retained  the  man  and  seemed  to   assume 
the   act.     But  it  is   clear  from  the   case  that    tlie   court's   deci- 
sion \vas  not  grounded  upon  Ihat  fact. 

The   extent   to  which  private   corporations   can  be  held  liable 
for  exemplary  daanages   for  the  wrongful   acts   of  their  servants   and 
agents   is  in  dispute.      It   is  held  in  one   line   of   cases   tiiat   the 
corx>oration  can  be   so   liable  on;i^y  when  the  wronjful  intent   can  be 
attributed  to   the   corporation  itself,    as  where  it  participated  in, 
authorized,   or  ratified  the   act. 

This  seems   to  be   the   rule   in  Alao,    Cal.,  Del.,   La.,  Mich., 
N.J.,  N.Y.,   Ore.,   Pa..   R.I.,  W.   Va.,'Ta.,  v;is.,    and  the  Supreme 
Court   of  the  United  States.      Tlie  Louisiana  court  put   the  matter 
in  this  way:    A  person  is   never  liable  for  punishment  by  means 
of  ai    award  of  damages   for  any  act  for  which  he  was   liable  by 
relationship  merely.      Simply  by  virtue   of  tlie   relationsliip  the 
malicious  act  cannot  be   attributed  to   the  party  who   is   the   agent's 
principal.      This   rule   is   in  uiy  judgment  the   true  one,    although  it 
is   not  held   in  many  of  t   e   states. 
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Tiie  oth.er  rule  is  tiiat  the   corporation  is  liable  i"or  exeii- 
plary  dainaces  for  the  roalicious,  wilful,   or  waiiton  act   of   its   ser- 
vants or  agents  if  they  were  acting  within  the  scope  of  their  en- 
ployment   and  in  tlie   line   of  their  duty,    thoujh  tl:A  act  had  not  been 
previously  authorized  or   subsequently  ratified ^ 

In  other  states  t}iere  in  no   distinction  nade.      This   seems   to 
be   the  rule   in  Ark.,   Ga. ,   111,,   Kan.,   Ky.,  Me.,  Ma.,  lliss..  Mo., 
Nev.,  N.   H.,   0.,   Sc,    and  Tenn. 

No   definite   rule   can  be  laid  down  as   to  the  different   states 
in  tliis  matter  as  tliere  is  still  a  ^reat  deal  of  uncertainty. 
The  rules  given  above  show  the  tendency  in  the  different  states, 
that  is   all. 

The  rule  sdems   to  be  the  same  in  t  ese  respective   states   as 
to  the  liability  of  aiiy  principal  to   exemplary  daiaages  for  the 
acts  of  his  servants  or  agents. 

Inasmuch  as   exemplary  damages  are  only  allowed  where  there 
has  been  a  wrongful  motive,   it  is  always  competent  for  the  de- 
fendant to  show  if  he  can  that  the  act  for  which  exemplary  dar^i- 
ages   are   claimed  was   committed  by  accident  or  honest  mistake, 
or  in  good  faith,   and  thus  to  reduce  the  daonages  to   compensation 
merely. 

The  defendant  may  also  show  in  relitigation  of  exem  plary  damages 
that  his  act  was  provoked  by  the  plaintiff. 

Tliere  is  one  more  feature  which  we  have  to  dispose  of  and 
one  which  is  giving  the  courts  consideralile  diflficulty.      That 
is  vih  ether  or  not  there  must  be  in  the  case  in  which  exemplary 
dahiages   are   sought   some  foundation  for  substantial  dai-iages   as 
well  as  for  exemplary  damages.     The  question  is  whether  where 
there   are  merely  nominal  damages   the   jury  can  add  the   exemplary 
damages.      Some   courts  hold  that   they  can,  but   the  great  /-lajority 
hold  tiiat  you  cajinot  assess   exemplary  damages  unless   there   is 
some   substantial  injury.      In  erne   states   the   courts  hold  tiiat 
wjiere   tjiere  is   no   dar:iage   at  all   exemplary  dajjiages   can  be   added. 

Exemplary  damages  by  the  weight  of  authority  cannot  be  re- 
covered where  the  actual  injury  wluch  the  plaintiff  has   suffered 
is  merely  norainal« 

It  is  not  necessary  tliat   the  plaintiff   in  his  plaadings 
shall  expressly  clai:n  exemplary  damages;  if  the  facts  show  that 
he   is   entitled  to   them,   it   is   sufficient. 

Of  course  in  the  great  majority  of  cases  it  would  be  necessary 
to  allege  and  show  that  the  act  was  malicious  and  wanton  or  wil- 
ful.    But  it  seem^s  not  to  be  necessary  as   a  mere  matter  of.  plead- 
ing that  the  plaintiff  shall  expressly  and  separately  and  in 
terms  demand  the   right   to   recover.      If  he  is   entitled  to  t   em  he 
may  have  them  though  there  is  no  express  plaading. 
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Iv.  _0f  GenersLl  and  Special  Dama£es.   One  of  the  difficul- 
ties that  many  of  us  fine  in  attempting  to  deal  with  these  classi~ 
fications  is^  that  -we  do  not  realize  that  they  re  classifications 
that  are  made  from  an  entirely  diffeiient  stajidpoint.   It  depends 
upon  the  point  of  view  fror^i  v/hich  we  approach  the  suhject.   Our 
damages  are  Direct  and  Consequential,  lol<icing  at  it  from  one  stand- 
point.  Tliey  may  he  General  or  Special.   Now  thSs  latter  division 
is  made  purely  from  the  standpoint  of  pleading.   Take  tlae  dis- 
tinctioh  between  Nominal  and  Substantial,  and  Compensatory  and 
Exemplary  damages.   These  divisions  are  made  from  an  entirely 
different  standpoint.  We  must  get  it  out  of  our  minds  that  in 
sogie  way  we  are  joing  to  reconcile  all  these  classifications. 

Today's  classification  does  not  depend  so  much  upon  the 
nature  of  the  damages,  as  upon  the  manner  in  which  they  are 
pleaded. 

The  distinction  between  General  and  Special  Damages  is 
chiefly  important  as  a  question  of  pleading. 

Let  us  see  how  "it  will  become  important  as  a  matter  of  plead- 
ing. What  is  tlie  .purpose  of  pleading?  The  purpose  of  the 
plaintiff's  pleading  is  to  apprise  the  defendant  of  his  claim, 
and  the  ar:»\mt  he  intends  to  recover  in  this  action.   If  there 
are  some  things  that  the  law  will  presmme  that  tlie  defendant  is 
already  aw  are  of,  the  plaintiff  does  not  need  to  plead  them.   I 
sue  a  man  for  Assault  and  Battery.   It  is  not  necessarjr  for  me 
to  p3sead  that  I  was  hurt.   The  law  presumes  this.   The  law  pre- 
sumes that  a  person  in  such  a  case  must  know  what  the  necessary 
and  ordinary  consequences  of  his  action  will  be.   On  the  other 
hand,  a  man  has  made  a  contract  with  me  to  supply  certain  goods, 
and  fails  to  supply  them.  Now  I  have  lost  the  benefit  and  value 
of  the  goods.  Now  I  say  on  the  trial  that  I  had  a  contract  with 
Mr.  A.  to  supply  the  goods  at  a  very  liiuch  advance^!  price.  Here 
the  law  would  sqy  that  the  defendant  is  not  bound  to  know  that  I 
was  going  to  sell  these  goods  at  an  advanced  price,  and  I'or  the 
particular  purpose  for  vbich  he  expected  to  use  them. 

Certftin  consequences  always  or  necessarily  follow  froi.i  cer- 
tain kinds  of  injuries.   On  the  other  hand,  there  are  certain  con- 
seguences  which  may  follow  from  the  doing  of  a  certain  thing, 
which  would  not  ordinarily  follow.   They  are  not  so  ordinary  that 
they  can  be  said  to  be  the  necessary  consequences.   So,  if  a 
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party  wants   to   recover  thera,   he  inust  apprise   the  defendant   in  liis 

pleadings  that  lie  will   seek  for  t   ese  unusual   consequences.      He 
must  allege   it.      If  it  is   a  loss   that  has  happened  in  this  parti- 
cular case  "but  which  would  not  ordina^rily  or  necessarily  happen 
then  you  must   set  it   outoV/hen  yfiiu  ask,    "With  how  nwch  particu- 
larity must  I    set   it  up?"      there  is   no  definite  rule.   The 
rule  is   satisfied  if  th6  pleading  contains   sufficient  particularity 
or  minuteness   to   reasonable  apprise  him  of  the   fact   tliat  you  are 
seeking   to  recover  for  this  unusual  Icind  of  dama^-e  ;  what   it   is;   and 
the   extant.     You  must  use   a  reasoijiable  decree   of   certainty.      And 
what  is   reasonable  depends  upon   the  particular  dircumstances   of 
the   case.      So  you  see   it  is   almost   entirely  a  matter  of  pleading. 

GeneralDsuTiages  being   those   awarded  for  injuries  which 
necessarily  result  from  the  wrongful  act  complained  of,  may  be 
proved  and  recovered  under  the  general   allegations   in  the  plead- 
ings,   th  at  damages  have  been  sustained. 

The  law  presumes  that  the  defendant  is  aware  of  tiie  necessary 
consequences  of  his  act,  and  therefore  cannot  be  taken  by  surprise 
by  the  proof  of  them. 

It  is   sometimes   said  that  General  Damages   as   distinct 
from  Special  Damages   are   those  that   the   law  implies   or  presujnes. 
If  they  are   so     ordinary  that   the   law  can  say   that  the  defendant 
will  be  presumed  to  have  had  kiiowledge  of  tliem,    then  theyarO 
general. 

But  Special  Damages,  which  are  those   awarded  for  injur- 
ies which  do   not  necessarily  result  from  the   act,  but  have   result- 
ed in  this  particular  case,    cannot  be   recovered  unless   the  parti- 
cular injuries  have  been  specifically  alleged  in  the  plaintiff's 
declaration  or   complaint. 

The  law  does   not  presiorae   that  the  defendant  is   aware   of  con- 
sequences possible  but  not  necessary,   and  therefore  to  prevent  sur- 
prise re  quires   them  to  be  alleged. 

These  principles  are  the  ones  wliich  guide  the   courts  in 
all  cases.      It   is   sometimes  difficult  to.  tell  whether  the  parti- 
cular injury  for  which  the  party  seeks   to  recover  is   one   in  which 
the  law  will  presume  the   results.        The  criterion  is:      "Is   t   is 
particular  injury  one  which  v/ould  naturally  result  from   tliis 
kind  of  act;  is  there  ani.'-thing  peculiar  about  this  case  which  made 
it  possible  this   result  would  happen  which  would  not  make  it  ne- 
cessarily happen  in  some  cases?"      If  it  is,   it  would  be  Special 
Damages,    and   should  be  alleged.      If  you  are  in  doubt   about  it, 
give  youn^elf  the  benefit  of  it  by  alleging  Special  Damages. 

V.     _0f  Present   and  Prospective  Damages.-  I    think  tliat   this   is 
the  most  difficiilt  matter  that  we   shall  have   to   deal  with  in  this 
class   relating   to  damages. 

ly     In  order  to    constitute   a  cause   of   action,   there  must 
coexist  a  legal  wrong  ajid  a  loss   resulting  therefrom.   That  wrong 
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may  be  either  a  direct  invasion  of  an  absolute  ri^ht,  or  tne  vio- 
lation of  some  impos3d.  duty,  or  the  breach  of  a  contract. 

The  loss  may  be  ono  either  which  the  law  implies,  or  one 
\<rhich  the  plaintiff  must  establish  by  evidence. 

Where  such  wroi^  and  loss  coexist  a  right  of  action 
results,  and  the  law  seeka  co  a-venge  tha  wrons  and  to  compensate 
for  the  loss  by  the  award  of  damatjes. 

Every  cause  of  action^  and  tlie  daii.ages  which  may  be  re- 
covered on  account  of  it,  constitute  an  individual  entirety. 

WRONG— -LOSS  —DAIvIAGES . 
You  must  have  both  the  wrong  ad  the  Cioss  in  order  to  have 
damages e  You  cannot  split  up  your  cause  of  action;  you  cannot 

split  up  your  loss;  and  you  cannot  split  up  your  recovery.  You 
have  got  to  set  it  all  at  once,  or  not  at  all, 

^"here  a  cause  of  action  exists  and  an  action  for  daraa^jes 
is  brought  upon  it,  the  party  entitled  must  in  -fc  at  action  recover 
alllthe  daiiages  to  wMch  he  is  or  ever  can  be  entitled  by  reason 
of  that  cause  of  action. 

Every  cause  of  action  must  be  complete  at  the  time  suit 
is  brought  ujjon  it ;  and  matters  occurring  afterwards  cannot  be 
used  to  perfect  the  cause  of  actiouo 

V/here  a.  man  sues  it  goes  without  saying  tiiat  he  must  have  a 
cause  of  action.  And  there  must  be  a  g_cmpl_ete_ cause  of  action. 
A  man  cannot  sue  upon  a  contract  before'  the"  contract  is  broken,^ 
The^-e  cannot  be  an  action  r.iaintaj.ned  on  a  tort  until  a  cause  of 
action  has  taken  place,  a  tort  has  been  committed.  And  the  suit 
means  a,  cause  of  action  and  some  loss » 

Eut~-*tdTe  tliis  is  the  case,  it  is  not  necessary  that  all  the 
result  which  happens  from  that  one  wrong  shall  have  happened  before 
the  action  is  begun.   In  many  cases  it  may  happen  even  after  the 
csLse  is  tx-ii-^d,  in  the  future.  But  there  must  be  a  complete  cjy^J 
of  action  when  suit  is  brought. 

It  is  not  necessary  tliat  all  the  consequences  of  the 
Kause  of  action  shall  have  happened  at  the  time  the  action  is 
brought.  Thdre  must  be  a  coiaplete  injury  at  tlie  time  the  action  is 
biiDught:  it  is  not  necessary  that  all  the  loss  shall  thanhave 
accrued^  The  wrongful  act  must  be  committed  before  the  action  is 
brought;  but  the  loss  may  happen  in  _part  3f_cjrwards . 

But  if,  before  the  loss  in  quiatlon  happened,  the  wrong 
has  batn  batj.sfied,  released,  or  barred  by  tstatuce  of  limita- 
tions, then  there  can  be  no  recove3*y  for  xh-^L  lossc 

The  case  of  National  Mning  Co.  vso  Minn.  lUning  Co.,  is  an 
American  ease  that  I  want  to.  compare  wj  ch  an  English  case  as  bear- 
ing upon  this  last  proposition  that  I  gave  you.   Th.ere  were  two 
mining  companies  that  had  mines  upon  adjoining  property c   Ih:-; 

plaintiff  when  it  reached  the  line  which  separa- 
ted its  mine  from  defendant's  stopi^ed  operations  purposely  from 
fifteen  to  twenty  feet  before  it  reached  the  line,  so  as  to  be 
sure  that  a  thick  wall  was  left  between  its  mine  and  the  defend- 
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dant's  mine.      The   defendant  miniiit^   corapany,   however,  when  it   ca.:ie 
up  ot   the  line  niined  clear  up  to   the   line   and  then  at  one  place 
went   clear  past  the  -line   into  plaintiff's  wall  of   rock  until  they 
pierced  throuti'h  that  wall   of   rock.      Nottody  knew  when  this  was   doae 
it  appeared   sometime  in  1871  or  1872.   They  both  went  on  i^iinin^.  3y 
and  "by  the  defendant  mnini::  canpany  abandoned  mininc  in  its  mine, 
and  took  out  from  the  Trarious   chambers   in  the  mine   the   supports 
that  hold  up  the  roof,   and  allowed  the  mine  to  cave  in,   and  as  it 
caved  in  tlie  surface  v/ent  in  in  various  places.     After  eight  or  ten 
years   the  plaintiff  mining   company  found  that   its  mine  was  being 
flooded  with  ator ;   and  they  put  in  various   sorts   of  pvimps   and  tried 
to  get  the  water  out,  but  could  not  do   so.     They  searched  for  the 
cause,    and  found   that   a  great  hole  had  Taeen  fonaed  fifteen  or 
twenty  feet   in  diameter  between  defendajit  inining   company's  mine 
and  its  own  mine.     They  found  a  stream  of  water  six  or  eight  feet 
in  diameter  flowing   through  the   other  mine   into   thearirs .    Tliey 
brought  sin  action  to  recover.      The  Statute   of  Limitations   in 
this   state  provided   tint   all  actions  .of  trespass    should  be  brought 
within  two  lyears.      It  was   evident   that   the   cutting  had  been  done 
at  least  ten  or  twelve  years  before,   so   that   the  wrong  itnelf  had 
been  done  before  any  loss  happened.      The  question  v/as  whether 
tlie  loss   could  be   attached  to  that  trespass   so   as   to  make   the  de- 
fendant liable.     Tlie  Sup.    Ct.  held  that  there  could  be  no   re- 
covery in  that  case  because  there  had  been  no  new  wrong.     When  the 
wrong  had  been  done  nobody  could  anticipate  tMs   loss  would  happen. 
In  a  very  recent  English  case  it   appeared  that   some   coal  min- 
ing  company  had  a  right  to  go  over  the   ground,  wliiSie   somebody  else 
went  beneath  the   surface.      In  this   case   tiie   coal  had  been  all 
taken  out.       'Some   of  the   supports  had  been  taken  out,    and   injury 
done.     Defendant  voluntarily  made  amends  for  this  wrong.      It 
went  &long  about  fourteen  years.      Somebody  had   some   riglits   in 
the  adjoining  property.     \'/hen  he   caine   to   teike   out  his  mineral 
it  appeared  that    tlie  mineral  in  the  adjoining  property  furnished 
some   support  i'or  the   surface  of   this  mine.      '«Vhen  this  mineral 
was   taken  out,    the   support  was   taken  away^,    and  dainage   resulted. 
It  was   contended    tliat    the  taking   away  of  the   supports  was   done   four- 
teen years  before,   that  the   action  v/as  barred  by  the  Statute  of 
Limitations,   and  that  there  could  be  no  recovery,      in  the  House 
of  Lords  it  was  held  that  there  could  be  a  recovery.     Tlie  court 
said   that   the  wrong   in  the  Mchigan  case  was  going  there   and   taking 
away  the  rock,   and  leaving  the  excavation.     That  the  wrong  in 
the  English  case  happened  when  it   appeared  that    ther^S  was   not 
enough  left  to  support  the  surface.     Nobody  could  tell  whether 
the  defendant  nad  done   any  wrong  until   the   sutface  fell  in. 
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It  was  formerly  the   rule   that  danages   could  be   computed  in 
personal  action  up  to   tie  time  of  commenceinent  of  suit  "but  the  rule 
now  is  tliat  all  daiiia^ies,   past,  present,   and  prospective  which 
result  from  one  cause  of  action  must  he  recovered  at  one  time  and 
in  one  action. 

See  Darley  Main  Colliery  Co.  v.  Mitchell,  H.L.Rep.XI,127 

In  tills   case  tlie  owner  of  the  surface  of  a  parti culartract 
had  leased  the  seams  of  coal  beneath  the  surface  to  the  colliery 
company  on  condition  that  he  was  not  to  be  disturbed  in  liis 
enjoyment  of  the  surface.     Due  to   insufficient  precautions  to 
support  the   surface,  part  of  it  fell  in  in  1868  and  the  owner 
sued  for  and  obtained  damages.     Later,   in  1884,   due  to   the 
same  cause,   another  portion  caved  in  and  the  owner  brought  a 
new  suit  for  dq.Tna^es.      T.'e  case  was  decided  against  the  plaintiff, 
whereupon  it  was  appealed  and  a  judgment  for  the  plaintiff  was 
obtained  for  damases  to  be  assessed  by  an  arbitrator.     A<jainst 
this   judi^ent  the   defendants   appealed. 

On  this   case  Lord  Brgmwell  said:      It  is   a  rule  that' 
when  a  t-  ing  directly  wron^iful  in  itself  is  done  to  a  man, 
in  itself  a  cause  for  action,  he  must,   if     he  sues  in  respect 
of   it,   do  so  at   once  and  for  all.      As,   if  he   is  beaten  or  wunded, 
if  he  sues  he  must  sue  for  all  his  damage,  past,   present,   and 
future,   certain  and  contingent.     He  cannot  maintain  an  action 
for  a  broken  arm,    and  subsequently  for  a  broken  rib,    thoujh  he 
did  not  know  of   it  when  he   commenced  his   first   action.     But   if 
he   STistained  two   injuries  from  one  blow,    one   to   iiis  person,    anotlser 
to  his  property,   as,   for  instance,   damage  to   a  watch,   there  is 
no  doubt  that  he  could  maintain  two   actions   in  respect   of   the   one 
blow... It  cannot  be  said  tloat  the  wzt  of  excavation  is  unlawful. 
iV  contract  to  do   it   could  be   enforced.     No   injvinction  a^-ainst 
it  could  be   Obtained  xznless   injury  from  it  was   imminent   and  certain. 
*»7hat  would  be  the  rijhts  of  the  person  daiiiaged  in  such  a  case? 
I  think  the  former  reasoning  would  apply.     If  there  was  an  ex- 
cavation 100  yards  long,   and  fifty  feet  of  the  neighboring 
soil  feil  in,   the  right  of  actiJm  would  in  respect  of  those 
fifty  feet,   and  not  only  in  respect  of  wnat  had  fallen  in,  but 
what  in  the  future     wo\ild  fall  in  along  the  fifty  feet.     But  if 
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aftenrards  other  fifty  feet  fell  in  tliere  would  be  a  fresh  caiise 
of  action.      Surely  this  hiust  be   so." 

In  this   case   the   act  itself  was  wrons.      Th©  defendant  had 
the   rijht  to   take   the   coal.      The   r±zht,  however,  was   conditional 
upon  leaving   sufficient  under  the   surfact   to   keep  it  up.      Tlie 
defendant  oiitttted  to  dotiiis.      If  the   taking   away  of  tlie   soil 
under  the   surface  was   a  trespass,    the  d  ecision  of  tiie   court 
would  have  been     different-.-     The  defendant  in  this   case  however 
-Owned   the  mineral  conditioned  upon  his  keep  ing  up  the   surface. 
If  the   surf" ace  was   not  maintained,    there  was  wrong   and  cause 
of  action.      The  winsng  and  loss  inust   coexist.     Now  the  defendant 
must  recover  all  the  loss  in  one  action.     The  necessity  of  hav- 
ing some  sort  of  fixed  rule,   sorne  limit  to  the  time  in  which 
action  can  be  brought  have  given  rise  to   tlds  limitation.      The 
rule  seems  to  be  absolutely  fixed  tiiat  for  one  wrong  there  aan 
be  but  one  action,   and  in  that  one  action  you  must  obtain  all 
compensation  for  all  that  you  have   and  that  you  will   suffer. 
The  mere  fact  that  after  you  have  ma.  ntained  an  action  you 
find  that  you  have  suffered  still  further  loss  from  the   same 
wrong  does  not  give  anotiier  cause   for  action.     There  is   a  loss, 
but  no  wrong  in  the  second  case. 

There  are   some   exceptions   to  this   rule,    though  they   are   rather 
apparent  tlian  real.     These  exceptions  arise  in  cases  where,  for 
example,   one   of   two  .adjoining  proprietors  trespasses  upon  the 
land  of  "his  neighbor  and  erects  a  buildiai  there,   or  some  tem- 
porary structure.      The   act  is   itself  a  trespass.      It  is   a  wrong 
and  the  defendant  can  recover  at  least  nominal  damages.     But 
if   the  trespasser  stays   there,   tlier^  is   additionalwrong.      If 
he  has   taken  timber  and  piled  it  on  the  plaintiff's   land,    the 
placing  it  the^  was  wrong  in  itself   and  a  cause  of  action.      The 
leaving  of  the  ti^iber  there  is  a  new  cause  of  action,   a  new  injury. 
Every  day  that  th^^  timber  is  left  there,   tiiere  is  a  new  wrong, 
a  new  cause  of  action.      In  cases  of  tiiat  nature,   instead  of  being 
one  angle  wrong,   it, is  a  series  of  wrongs.     The  effect  of  such 
wrongs  is  to  give  rise  to   a  series  of  causes  of  action.     Now 

it  is  not  necessary  f or^  the  plaintiff  to   sue  every  day.     -^e  may 
wait  for  weeks.     The  period  of  action  will  he  the  period  inter- 
vening between  the  last  action  and  the  present  one.      If   a  period 
of  one  month  intervenes  between  the  two   actions,    the  period  for 
which  dama^^es   can  be  recovered  in  the  new  action  is  one  month. 

Some  courts  reason  in  this  way  in  regard  to  this  uiatter: 
While  it  was  wrong  for  the  defendant  to  go  on  the  plaintiff's 
property  in  the  first  place   and   leave  his  property  there,    still 
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he  has  no  right  to   enter  his  neighbor's  property  to   reridve  it. 
If  he   enters   the  property  to   reriove  his   own,   he   commits   ai  other 
wrong.      The  law  does  not   ask  a  raan  to   remmit   a  wrong  \n  order 
to   rijiht  another.     Tlierefore  the  two  causes  of  action  "balance 
each  other.     But  tiie  weight  of  authority  is  on  the  side  I   stated 
first. 

In  the  general  case  the  piMntiff  recovers  in  one  action 
all  that  he  will  ever  recover,,     In  tliis  class   of  cases  tlxere 
is   a  continuing   trespass,    and  the  recovery  will  be  from  the  last 
action  to  tiae  present. 

An  apparent  but  not   real  exception  to   this   rule  is   that   in 
action  x"or  continuing   trespass,    the  nuisaiices  wliich  may  be  abated, 
damages   can  be  computed  only  up  to   the    time   of  the   coriinencement 
of  the   suit.      In   these   cases,   for  every  day  after  the   commencemerdt 
of  suit  during  which  the  trespass   or  nuii/ance  is   continued,    there 
is   a  new  wrong,   and  a  new  right  of  action,    and  suits  may  he   suc- 
cessively "broujiht  until   the   trespass   or  nuisance  is   abated. 

There  is   no   doubt   at   all   about  the  general   rule.      There   is 
difficulty,   however j,    in  determi-ning  whether  or  not   the   trespass 
or  nuisamce   shall  be  deemed  to  be  a  continuing  nuisance   or  a 
perrianent . 

This  question  was   involved  in  a  case  which  arose  in  Iowa 
some  years  ago.      A  railroad  liad   constructed  its   roadbed  along 
ajid  adjacent   to  the  plaintiff's   land.      At  the  poi^Jt  in  contro- 
versy quite   a  liigh  ombanlanent  had  "bs  en  constructed.      At  tliat 
point   a  small   stream  flowed  into   the  plaintiff's  land   and  after 
traversing  it  in  the  loop  flowed   off  through  the   roadbed.      This 
stream  gave  hii;i  iiaportant  watering   rights.      The  railroad  co?|ipany/ 
building  its  track  in  a  straight  line,   crossed  the  creek  in  two 
places  by  bridges.      After  a  while  one  of  the  bridges  was   replaced 
by  an  embankment.      This   injured  the  plaintiff,    causing   a  back- 
flow  upon  his  lani.      The   court  held  in  this   case,   that  it  was 
one  of  those   continuing   trespasses   and  that  the  plaintiff   should 
recover  only  upon  the   coiiHiencement  of  the   suit.      The  defendant   ap- 
pealed  and  the  decision  was   confirmed.      Some  years   after  the 
original  owner  died  and  bequeathed  the  property  to  his   sne.      The 
wrong  continued.      The   son  hrou-iit  another  action  for  the   injury 
since  the  comniencement  of   the   first  suit.      The  defendant  took 
the   construction  that  the   original  construction  of  the   court 
was   erroneous   and  th  at  the   court   should  have  decided  that   they 
recover  for   all  time,    instead  of  only  since  the   commencement   of 
the  first  suit.      The  Supreme   Court   sustained  the  defendant's 
position,   that  the  nuisance  was  a  permanent  one  and  that  the 
plaintiff  niust   recover  once  ajnd  for  all.      This   case   shows   the 
distinction  between  the   two   classes.      The  rui^j   applies   almost 
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exclusively  in  tii6   case  of   streets,    canals,    and  structures   of 
permanent  and  pu"blic   character. 

Ti'iere  is   a  case   in  Nev/  York,  wiiere  tlie   saine  question  is   in- 
volved. 

Uline  V.     11.  Yc    Cen.   R.R.    101  N.Y.    98, 

In  tills'  case   the  New  York  Central  in  "building   its   tracks 
has   chan-jed  the  grade  of   a  street  to   the   injury   of  the   adjacent 
property.      The  plaintiff   rocovered  damages.      Later  another 
track  was  put  in,    necessatatinj   another  i^aading.      Another  suit 
for  daiia<3es  wa^  broUijht.      'JThen  this   case  was   tried  in   the  lower 
court,    the  court'  held  that  the   ceise   could  net  be  deemed  to  he 
a  continuinj   trespass.      They  held  that  it  was   a  permanent   en- 
croachment and  the  plaintiff   could  recover  all   the  damages   she 
sustained  before   or   after  at   one   trial. 

Another  case  of    the  sajne   character  but  differintj   in  the  ver- 
dict jiven  is    that  of 

North  Vernon  v.   Voider,    103  Ind,    314. 

In  some   states   it  is  held   where    tiie  cause  of   txie  injury 
is   of  a  permajient   character  not   easily  abated,    like  railroads, 
canals,    and  streets,   damages  both  permanent   and  prospective   are 
to  be   reocvered  in  the  one  action  and   this   recovery  will  be   treat- 
ed  as   a  license  for  the   continuance  of  the   cause   of  injury.      Tliis 
rule  has  been  enforced  in  New  Hainpsliire,   Iowa,   Kentucky,   Kansas, 

But  the  weigiit   of   authority  does   not   recos- 
Except,    therefore,    in  these  cases   of. .con- 
nuisances  the  party  injured  is    entitled 
only  up  to   the   coimnen cement  of  the   suit, 
but  also  for  such  losses   as  he  has   sustained  fron  the   sarae  wron^ 
up  to   the  date   of   the  vei-dict  and  also    such  future  darianes   as  he 
can  show  he   Is   reasonable   to   suffer  in  the  future  from  the  dame 

wrong* 

The  projwsition  needs  one  word  of  qualification.   I  say  such 
damages  as  he  is  reasonably  certain  to  suffer  from  the  same  wrong; 
not  uncertain  ot  speculative  damages. 


Indiana,  and  Illinois, 
nize  this  distinction, 
tinuing  trespasse-s  and 
to  recover  da,r;Bges  not 
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In  tbe   last   lecture  I  was  dealing'  with   tl\e  queertion  oi"  pres- 
ent  and  prospective   dsjaatjes,    the  specific   question  "bein;  tlie 
time   to  wliich  tlie  daiaajes   sliould  be   assessed  in  tliat  action. 
You  recall   tl:iat   in  a  /jreat  many  classes   of   cases  daiiB^^'es  were 

to  "be   assessed  up  to   the   comnancenent   of   the   suit;   in  other  cases 
damages  were   to  be   assessed  in  on©   action  for   all   the  past, 
present   and  future   injuries.      '.Vbat  v/as   said   in  the  last  lecture 
related  shiefly  to  daina/jes  for   the   comr^iission  of   torts,    or  for 
other  wrongs   than  the  mere  breach  of   contract.      Somotliini;   re- 
mains  to  be   said  under  the  tjeneral  heading   of   the  time  to  which 
damages   can  be   assessed  for  breach  of   contract.      The  line   of 
distinction  between  complete,   present,    aiid   conrinuinj  wron^rs 
cannot  be  drswn  so    completely  in  t]ie  case   of   contract  as   in  that 
of   torta.      There  is   also    room  for  distinction  in   the   case  of   con- 
tracts between  sin^'le,    indivisible,    entire   contracts   and  the 
divisible  and  separable   contrai::ts  .,     For   example:    A  agrees    at  a 
certain  to   sell  to  B  a  certain  article.      There   is   one   tiling 
only  to  be  done,    and  in  the  nature   of   the   case.t    there   can  be  no 
division.      There   is   one  act   to  be  perfoixied,,     But   suppose   there 
is   a  contract   to   sell  a  dozen  articles,    as  horses,    instead  of 
one.      There   is   one   agreement   covering   a  number  of   objects.      Is 
tliis   to  be  treated   as   a  nuiiber  of   agreements   covering   several 
objects?     Is   the   contract   to  be   treated   as  divisible?     When  the 
contract  calls   for  different  performances   at   different   times 
the  divisible  nature   of  the   contract  becomes  more   apparent,    as 
for  example,    an  agreement   "co  sell   a  horse   on  the   first  of  June, 
a  wagon  at  a  later  date^    and   so  on.      Then   each  agreement  may 
stand  by  itself.      It  is   a  very  difficult  matter   to   tell  in  most 
cases  whether   a  contract   is   separable.      Once   it   is  deteni.ineu 
that  the  contract  is   separable,    then  there   is   a  separate   action 
possible  for  each  breach.      One   of  the  laost   important  distinctions 
in  tills  field  is  between  the   separable   and   the    entire   contracts. 
If   tliere   is   one   agreement,    as   soon  as  it  is  unfulfilled  a  cause 
of  action  ensues,    and  the  plaintiff  must  recover  once  and  for 
all  the  dai-iages   to  which  he   is   entitled  by  virtue  of  the  breach 
of   that  agreement. 
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If  the   contract  is  divisible   in  nature,   'bein(3  a  coribination 
of  a  niAiii'-'er  of  distinct  a{jree;:ients,    then    a  niimber  of  actions 
can  be  niaintaL  ned  for  dar's.jes  f rori  eacli  separate  breach.      Courts 
have  not  been  able   to   a{;;ree   on  the  natter   of  wha-t  shall   constitute 
a  separable   contract   and  what   an  entire.      Each  case  I'lust,    there- 
fore,  depend  upon  its   own   circiiinstances. 

In  the   case  of  breach  of   contract,    tlie  period   to  wliich  dai-na^es 
are  to  be  assessed  depends  upon  the  nature  of  the   contract   aod   th« 
time  aa d  circumstances   of  its  breacho      If  the   contract  is    entire, 
one   action  only  can  bu  liaintained  for  its  breach,    and  daiaa^-es 
from  all   losses   resulting  fpom  tha,t  breach  must  be  recovered  at 
one   tirae   and  in  one   action. 

If,   under   t'le   law  of   Contracts,    a  contract  is   deeiaed   to  be 
entire,   t'len  the  breach  furnishes  but   one   cause   for   action^ 
and  here,   aa   in  the  case   of   torts,    a  meui  inust   recover  once  and 
for  all  everythin'5  tl:.at  he  is  joinjs   to   recover. 

In  contracts   to  work  for  a  certain  period   of   time   at  a 
certain  wa^'e   courts  have  had  difficulty  in  de^r-id^ng  whet.ier 
the  agreement  v,-r,3   to  be   considered   entire   or  separable^ 
Another  case   in  \i^iiich  courts  differ  is   in  the  matter  of   running 
accounts c      Some   cour"cs  hold  that   such  axi  account  is   a  a  n^^le 
contract.      Otiiers  hold  that   it  is   a  separable   account,    and  a 
man  may  sue  for   each  item  of  ths   account   separately.      If   it 
is  held  to  be   an  entire   cor. tract,    the   rule   I  have   just   jiven 

tipplieso 
But  if  t-ie  contract  is   separable   or  divisible,   asTrJaere  one 
promises  to  do  different  thin:;is   at   the   same   tiiie^,    or   "tjicb  same 
thinj  at  different  tines,    or  different  tilings  at  different  times, 
then  separate   actions  ]:iay  be  brought   to   recover   daiiiages  for  the 
loss   sustained  by   each  separate  breacho 

Where  a  contiact  of   such  a  nature  is  not  fulfilled  in  one 
of  its  tttsms,   then   a  cause  of  eiction     arises,    and  you  can  have 
an  action  for  that  particular  breach,^   and  in  tliat     action  you 
must   recover   all  tliat  you  cm  recover  for   that  particula.r  breach. 
If   a  man     agrees   to  baild  a  number  of  houses   for  a  certain  price, 
£.nd  fails   to  build  one  of   them,   damages   can  be   recovered  for 
that  j>articjilar  breach c 

There  is   ©  mething  in  damages  quite   similar  to   the   continu- 
Inz  trespass.      ".There   this   is   found,    the   same   rule  applios   as   in 

the  case  of  trs;jpass<,  Take  an  agreement  of  this  kind:  A  man 
agrees  to  keep  a  house  in  repair  for  a  certaj.n  period.  He  ha.s 
undertaken  to  repair  the  house  whenever  it  may  get   out   of   repair. 
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Tills  is  what  may  be   called  a  continuous   contract,    a  contract 
calling-  for  continuous  performances.      A  man  agrees   to   keep  a  house 
in  repair  for  ten  years  =      At  tlie   end  of  one  ye8,r  lie  fails   to  iialce 
necessary  repairs.      Shall   the  plaintiff   recover   once   and   for  all 
for  tha.t  particular  failure,    and  then  sue   successively  for 
future  failures?     A  case  of    'this   kind  arose  in  ^^-•M'-  York.      A  man 
had  promised  to   keep  a  certain  gate   in  repair.      He  failed  to 
keep  upnthe  gate,      T>:e   quest  ion  was  whsthsr  daniages   for   the 
entire  failure   shc^ld  he   rccovei:  id,,  whether   the  breach  was   final 
and  total,    or  whether  it   should  be  presumed   th&.t  he  would 
restore   the  gate.      Ths   court  held  there   that  th«5  man  would  pre-* 
sumably  repair  the  g3.te,    and  th;..t    the  plaintiff  could  not   re- 
cover for  the  total  final  loss. 

There  was   case   in  iiaine   recently  where   a  party  agreed 
that  for  an  interval   of   ton  yeard  he  would  not  caapete  in  bus— 
iness  with   tlie  plaintiff.      At  one   time  he   did  engage   in  business, 
and  suit  was  bi-oujhto      The  quora.tion  was  whether  there  was   a  final 
and  complete  breach  of  th^L  contract  and  whether  damages   da  ould 
be   rocovered  for   'irh.e   entir'e  ten  yoars.      The   court  held  that 
this  was  one   of   those   continuous   contracts   and   each  breach  gave 
rise  to   a  new  cause  ^.-f   actiono 

A  siiiollar  case   arose   in  Connycticut,i  iwhere   a  contract 
was   to   keep  a  certain  cattle  ps^^agi   in  repair.      The  defendant 
claimed  that  he   could  not  be   E.ssess<Sd  damages   for  the  injury 
except  up  to   the   time   of  the  beginning   of   the   suit,    the  presump- 
tion beinj  tliat  he  would  c  leiai'  out  the  passage  and  keep  it   in 
good  repair   in    bho  future.      The   court  here   also  held  that   each 
breach  gave   rise   xo   a  new  cause  of   actioii^    and  in  any  particular 
action  danaages   could  only  be   recovered  for  the  particular  breach. 

If  we  could  stop  rijht  here.,i  xlie  matter  would  present  fewer 
difficulties.      But  th.ere  are  cases  wliere,   notwithstanding   the 
fact   tliat   the   contract   calls   for   tliis   continuous  performance, 
the  breach  has  heen  of   such  a  nature,   ithas  been  so  coiiplete, 
as  to  indicate  the   intention  of  the   defendant  to   annul  the   entire 
contract o      There  was  a  case  of   this   kind  in  Massachus&etts.      A 
party  had  agreed  to   support   a.iiotlier  in  his   old  age  ,      Ho  had  failed 
to  do   so  at   one   time.      An  action  was  brought  for  recovery  of 
damages.      The  question  was  wliether  this  was   a  total  breach  of 
the   contract,    ao   as   to  entitle  the  plaintiff  to   recovery  for 
the  breach  for  his    entire   life  time,    or  whether  it  was   only 
for   tlie  time   that  the  defendant  had  failed  to   fulfill  his    con- 
tract.     The   court  held  that   tha  presuuiption  was  that    the  party 
would   resume  his   obligation^    and  that  the  damages   should  bo   asses*^ 
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sed.only  Tor  the  period   of  non-performance.      In  a  sii-iilar   case   a 
few  years   later  tlie   courtheld  that  the  circumstajices  were  of 
such  a  nature   as   to   indicate   a  total   and  final  hre  ach  of   the 
contract,    and  that  therefore  the  plaintiff  shou;Ld  recover  for 
the  entire  breach. 

131  Mass.    31. 
133  Mass.    74. 
'.Vliere  the  contract  calls  for  continuous   or  successive  per- 

formances;    as   to   do   a  certain  tliin^^;:   re:];ularly  during   a  specified 
period,    or  not   to   do   a  certain  thin^i   at  any  time  durintj   that  period, 
»ach  breach  usually ;gives   rise  to   a  new  cause   of  action,   q,nd 
daiiia^es   cannot  be   recovered  as   for  the   total  breach  of    tlie  entire 
contract. 

?0  Me,      221, 
2olT.Y.   86. 
43    Conn.    453. 
But  where   the  breach  has  been  such  that   the  plaintiff  has   tlae 
right  to   treat   the   contract  as  absolutely  and  finallj'   broken,    and 
he  so  selects  to  treat  it,   the  daTiBges  may  be   recovered  once  and 
for  all   as  for  the  tots.1  breach  of   the   entire   contract. 

It  is   S)  meti::ies  difficult  to   tell  whether  there  has  been  a 
breach  of  tld.s  nature  or  noto      On  this   see 

6  Hill      (N.   Y.)    54. 
31  Ver,    592. 
"Whether  the  contra  ct  has  been  finally  and  absolutf>ly  broken 
is   a  question  of  the  fact  for  the  jury. 

Now  there   is   another  phase   of  this  matter  wMch  requires 
consideration.      A  man  agrees  with  another  that  the  latter  shall 
perform  for  hii;:  a,  service,   as   for  example,   build  him  a  house. 
Now  before  the  house   is   conpleted  and  very  rnuoh  has  been  done 
upon  it  the  first  person  concludes  that  he  would  rather  not  have 
the  house  built »      Thsre  may  be   a  thousand  things   arise   any  one  ^ 
of  which  would  be   sufficient  to  make  him  change  his  mind.      May  he 
inform  the   second  party  of   this   changed  intention  and  ask  him 
to  discontinue  the  work,   jjaying  him  for  arc  loss   that  may  rer\ilt 
or  has   the   second  person  a  contract  for  the   entire  house   and 
has  he   the  right   to   enforce  itV 

A  party  to  a  contract  'h.s.r.  usually  the   right   to   tenmnate  per- 
foraiaixe  by  t}ie   other  party  subject  to   a  liability  to   pay  deimages 
to  the  latter  for  the  loss  he  may  sustain  thereby,, 

That  is   of   course   a  general  proposition.      There  was   a  caso 
some  time   ago   in  Illinois  where  one   of   the  parties   tried  to   apply 
that  doctrine    (and  here  I  want  to  note   an  exception  to   the 
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rule  as  £jiven  above  based  upon  cases  of  this  nature).     3  liad 
agreed  with  A  that  at  any  time  before   the  middle   of    the  fol- 
lowing April    (this  wac  Dec3mber)   he  would  take   froi:i  A  a  certain 
number  of    thouaemd         bushels   of  wheat   and  pay  a  certain  prico. 
Immediately  after  the   contract  was  meAe  the  price  of  wheat  began 
to  go   down,    6  0  that  B   saw  that   in  all  probability  he  had  made 
a  losing  bargain."   So   the  next  day,    after  the   signing   of   the 
contract,   he   came  to  A  a.nd  said:      I    am  not  going  to  take   that 
wheat   and  I  want  you  to   tx^eat   that   contract   as  broken,   and 
treat   it  so  now.      A  refused  to   do   so.      In  April  the   price   of 
wheat  had  gone   still  farther  downo      If  A  could  put  in  the  wheat 
now  he  would  make   a  large  profit,    resulting  in  a  corresponding 
loss   to  S.     If  B   could  coi.-pel  the  contract  to   close  up  as  of  the 
day  when  he  he,d   repudi   ated  it,   his   loss  would  not  be   so  great, 
wheroas   if  he   took  it  the  day  it  was  due   it  would  be  much  great- 
er.     The  defendant  in  this   cciso  sought  to   compel  the  plaintiff 
to   treat  this   as   a  present  breach  of  a  future  contract.      The 
court  held  that   this  was  optional  with  the   defendant.     He  was 
not   compelled  to   treat   it   as  a  present  breach  of  a  future   con- 
tract.    He  could  recover  dainages  as  of  the  date  when  the   contract 
was  given.      It   seems   to  be   a  matter  for    the  plaintiff  to   decide 
whetiier  he  will   or  will  not  treat  such  a  matter  as   a  final 
breach. 

But  where  the  notiire   of   repudiation  is  given  beforo   the  time 
for  performance   arrives,    the   oLhei*  party  may,  but  he   is  not  obliged 
to   treat  it   as   a  present  breach^      He  may  sue   at   onco,    or  he  may 
treat  the  contract  as  continuing  in  force  until  the  time  for  per- 
formance arrives,   and  then  sue  for  the  actual  broach  if   tlie  defend- 
ant does  not  pei-form, 

108  111.    l?6-o 

48     Am.   Rep.    548 » 
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VI.  Direct  and  i^ons&quential  Dcjnages,  Direct  dai-i.v^es  ar4 
those  awarded  aa  compenBation"  f  of  injuries  that  resulted  difcectly>- 
immediately  upon  the  wron^^ful  act,  v/hile  consequential  damages 
are  tliose  which  resulted  naturally,  proKdmately,  circuitous- 
lyo   These  words  directly,  indirectly,  circuitously,  it  is 
wfell  to  bear  in  i.iind,  are  not  used  referiing  to  tirie,  but  to 
the  order  of  events;  they  ref-ftr  to  continuity,  not  to  tirae.   A 
result  is  direct  when  it  follows  in  direct  line  from  some  cause j 
indirect,  when  there  are  intervening  Events  between  the  first 
cause  and  tiie  final  effect.  Take  for  illustration  a  case  t}:iat 
arose  in  Mas sachus setts.  A  man  had  left  his  teain  unhitched  upon 
the  street  while  he  went  into  a   store o   The  team  was  frightened 
and  ran  away,  runnin^^j  into  ano-ther  team  and  causing  that  to  run 
away,  and  this  second  toara  caasir;^  another  to  run  away.   The 
third  team  ran  into  and  injured  a  padestrian.   The  question 
arose  as  to  which  team  was  rospoi-'^ible  for  the  injury.   The 
first  team  had  not  hurt  the  plRintiff ,  it  had  not  seen  him.  But 
the  defendauit's  teara  had  started  another,  which  had  started  ano- 
ther which  finally  caused  the  injury.   Since  the  defendant's  team 
set  in  motion  a  chain  of  events  that  finally  resulted  in  injury 
to  the  plaintiff  3  it  was  a  circuitous,  indirect  result.   The 
difficult  question  is  to  deteii'iine  how  far  the  law  will  follow 
this  chain  of  interrelated  causes  and  events.   It  is  plain  the 
chain  could  be  lengthen  almost  indefinitely.   It  may  be  that 
the  final  effect  is  so   remote  from  the  first  cause  that  you 
must  exonerate  the  party  who  really  set  thfe  events  in  motion. 
It  is  not  a  question  of  time,  it  is  a  questioh  of  causes f  whether 
jkhe  first  cause  was  really  the  proximate  cause  of  the  injury. 

This  question  is  treated  as  a  question  of  damages.   It  is 
not  properly  a  question  in  this  subject.   It  is  a  question  of 
tort  in  the  tort  field,  and  a  qvtestion  of  contract  in  the  con- 
tract field.   Properly  speaking  che  question  of  damages  is  not 
whether  or  not  there  is  a  cause  for  action,  but  assuming  a  person 
liable,  for  how  much  is  he  liable.  You  see  in  theiEre  cases  the 
question  is  not  how  much  the  plaintiff  shall  get,  but  whether 
he  shall  get  anything  at  all.   That  is  a  question  of  tort  or 
fiontratt.  But  as  it  is  so  commonly  placed  in  the  damages  field 
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and  occupies  so-  laxsk     a  part  of  the  field  that  I  will  deed  with 

it  here. 

Now  the  law  has  certain  arbitrary  presumptions.  We  say 
sometimes  that  the  law  presuines  tliat  a  man  actually  intends 
the  direct  consequences  of  his  act.  The  law  will  not  hear  a 
maji  say  that  he  didnot  contemplate  the  result  of  his  act.  If 
the  law  did  so,  then  every  man  would  escape  punishment.   The 
direct  consequences  of  the  act  must  he  deemd  to  follow.   If  I 
break  a  contract  I  cannot  be  hoard  to  say  th  at  I  did  not  think 
the  other  party  to  the  contract  would  suffer  thereby.  Whether 
we  can  g-sy  that  a  man  just  as  certainly  intends  these  indirect 
consequencesr  is  a  difficult  question.  If  a  man  leaves  his 
Lorse  unhitched  in  the  street,  can  he  be  presumed  to  know 
tioait  his  horse  will  run  away,  cause  some  other  team  to  run  away, 
and  eveniiually  to  injure  somebody.  In  the  ordinary  case,  where 
the  consequence  is  immediate  in  point  of  continuity,  the  law 
does  conclusively  say  that  every  nan  does  contemplate  and  in- 
tend these  conse(§tuences  and  holds  hiii  liable  in  such  cases  whe- 
ther there  is  axxy   actual  intent  or  not. 

A  person  who  has  caused  injury  by  Ids   wron^jful  act,  whether 

it  be  a  breach  of  contract,  or  a  tort,  is  always        liable 

iZor  tdie  losses  which  are  the  direct,  immediate  and  natural 

consequences  of  the  wron-jful  act  complaned  of. 

The  law  conclusively  presumes  that  every  person  contemplates 
and  intends  the  direct  and  natural  consequences  of  his  acts  and 
holds  him  liable  therefor,^  regardless  of  his  actual  motive  or 
intention.  Damages  awarded  for  such  consequences  are 
called  direct  daraages. 

That  is,  I  suppose,  absolutely  axiomatic  in  the  law  of 
liability  and  in  the  law  of  danages.   Tliat  is  the  basis  upon 
which  the  whole  structure  of  liability  must  be  raised.  If 
we  permit  a  man  to  say  that  he  did  not  think  or  intend  the 
consequences,  then  you  ha^e  the  wole  matter  resting  upon  a 
question  which  we  cannot  inquire  into  at  all;  we  cannot  inquire 
into  the  mental  conditions  that  procipted  any  act.  We  cannot 
inquire  into  the  motive  except  as  manifested  in  outward  acts. 

The  liability  of  the  wrong-doer,  however,  is  not  necessarily 
confinednto  the  direct  and  immediate  consequences  of  his  acts, 
and  he  mqy  in  many  cases  be  held  liable  also  for  cansequen- 
ces  which  resulted  naturally  and  proximately,  thoxjgh  not  directly 
from  Ms  wrongftxl  act.  Damages  awarded  for  such  consequences 
are  called  consequential  damages. 
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Tlie  liability  of   the  v/rouj-doer,   however,    is   not  necessaiuly 
confined  to   the  direct  and  itmnediate   consequences  of  his   acts, 
ajid  he  may  in  ir^any  cases  he  held  liable   also   foB  consequences 
which  result  naturally  and  proximately,    though  not  directly,   fron 
his  wronc'ful  act.        Daj;ia:ies   awarded  for  such  consequences   are   coa- 
wequential  damsges. 

',7e  have,    then,    in  ever^''  case,    a  possibility  for  two   kinds 
of  losses.     v;e   always  have,    if  tliere  be   a  cause  of  action  at   all, 
the  direct  damages.     But  t}isre  n^y  also  be   these  remote   conse- 
quences. 

The  rule  sovftrninj  the  allov/ance  in  action  for  breach  of  con- 
tract differs   from  these  prevailing   in  actions  for  tort   and  will 
be   separately   considered, 

A.  Degnages  i_n  Contract.  Ylliat  a  different  rule  applied  in  con- 
tract froi.i  tort   cases   is  now  clearly  recosnized.     But   it   is   only 
during;   the   last  fifty  years   tltat  this  distinction  between  the 
tort   and  tlie  deuna^ie   case  has  been  drawn.      Since  1854  in  England 
and   about   the   same   time   in  the  United  States   the   courts  have 
drawn  tioe   line  wi tii  shai-pness   and  distinct,      uaesso     You  can  see 
that   cher<5   is   a  difference  in  the  very  nature   of  the   circumstan- 
ces which  ^ive   rise   to   the   causa  of   action.      If  A  and  B  make   a 
contract,    and  A  complains   that   the  contract  has  not  been  observed 
by  3,   there   are   these   circui.istances   that   appear  on  the  face   of 
the   transaction:      In  the  first  place,    tliat  A  selected  3.      It  v;aS 
the   result   of  A' s  voluntary  act.      The  parties   come   together  -col- 
untarily  under  the  contract   relations.      In  the   tort   case,    on  the 
other  hand,    this  is  by  no  mee.ns  the   case.      I   do   not  pick  out   a 
man  to   assault  me.      The  person  selects  himself,      I  have  nothing  te 
do  with  it.      But  when  I   make    .a  contract  I   have  the  power  to  se- 
lect a  man  that   suits  me,    a  man  of  financial   responsibility.    In 
the  contract   case  we   came  together  to   agree.      Presximptively  I   have 
in  my  mind  the  things   that  I  wish  to   accomplish,    and  he  has  de- 
termined what  he  wants,     We   are  making  an  agreement.      I    cbntract 
to  do   a  certain  tiling-,  he  has   in  mind  the  consequences    to   him  of 
the  breach  of  contract.     Eavinj   tliesc   consequences  in  mind, 
we  can  stipulate   a>5ainst   a  breach,     Wc   can  make  provisions   to 
protect  ourselves.     But  tliis  is  not   the   case   in  tort.      The   offen- 
der sim.ply  selects  himself,    there  is   a  momentary  impact  and  I    ain 
injured  without   any  chance   to   protect  myself.     He  is   a  bare,   un- 
mitigated wrong -doer.      If,    in  the   case   of  the  contract,    some^ 
unusual  tiling  happens  which  the  parties  have   not   stipulated  for 
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the  defend^t   cannot  be  held  as  strictly  liable  as   in  the   tort 
case,      Tiie     parties  have  had   tine   to  stipulate,    and  if   they  have 
not   seen  fit   to   cover  this  point,    then  presurn^vely  this  point 
is   one  of  no   consequenceo      So   in  the   contract   case   the   liability 
of  the  party  should  bo   nariowenr     The  law  may  say  in  laany  cases 
that  if  the  party  has  not  protected  himself   a.'c   any  point,   he 
presiAmptively  the.u._;ht  that  point  of  no   importance.     But   this 
is   entirely  different   in  the   tort   caseo      So   in  the   tort   casci   the 
defendant  would  be  held  liable  for   a  muc-i  wider  rancje   of  darflaces. 
In  acciohs  for  breach  of   contract  it  is   the  generrJ.  rule   that 
the  party  iigurest   is   entitled  to   lecover   coi.ipensation  for  all 
losses,  wliich  ai'e   eittier,    first,    t:3e   natural   and  usual   consequences 
of   its  breach,    or  seco  'id,   wJiich  can  be  said  to  have  been  fairly 
witliin  tlie   conttnplation  of  tlie  parties   at    tlie  time   they  made 
the   contract   as   the   natural  and  probable   consequences   of  its  broach 
and  wldch  are  neither  uncertain  in  tlieir  nature  nor  remote   as 
to   their  cause » 

V/e  have   then  tliese  two   conditions:    lo   The   consequences  must 
be   natui-al  and  Uoual.    2.   They  i:iL'at  be   such  t'lat  they   can 
fairly  be   said  to  have  been  contemplated.      "Usual"    and  "natural" 
are  u?ed  here  with  reference  to  wliat   ordinarily  happens   or  itehat 
happens   in  the  majority  of   caso3  •,   consequences   that   so   comi-ionly, 
so   easily  happen  float  we   call  them  naturals 

But  there   is   some  difficulty  in  the   case   of  new  and  unusual 
contracts.      Then  nobody   can  tell  what  would  be   the   result  of 
the  breach  of   th6  a^jreenent.      In  the   case   of   contracts   of   sale 
men  have  had  so  much  experience  that  the  actual   consequences   are 
well  known  to   everybody.     But   in  an  unusual   contract,    as   one 
for  the  sale   of  new  machinery,    nobody  can  tell  about  the  result. 

In  such  a  case  you  have  to    appealto   evidence   to   show  ■y\hat 
would  have  been  the   result  if  the   contract  had  been  an  usual   one. 
You  have  to  put   the  uncommon  contract  on  the  footinj   of  the  usual 
and  show  wiiat  tltO  results  would  have  been.     ITor  this   consequence 
the  party  who   coinmits   the  breach  is   liable.      Tlie  law  will  presume 
that  he  intended  the  rcr^ult. 

The  defendant   is   liable  for  the  natural   and  usual  results 
and  also  for  othyr  results  wliich  can  fairly  be   said   to  have  been 
in  the   contemplation  of   te  parti eso      Emphasis  must  be   attached 
to   the  last  phraseo      It  is   not  a  result  which  can  be   ^aia  to 
have  been  in  the   contemplation  of  the  parties  by  applyin^2   a  tech- 
nical  rule,    or  by  stretching;  a  point.     You  need  not   show  that 
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the  result  was  actually  in  t]ie  oo  ntenplation  of  tlie  parties. 
All  that  is  required  is  tliajj  you  show  that  the  result  must  have 
"been  in  t^ieir  I'dnds.   It  riay  he  that  in  applying  thiw  rule  you 
work  'jreat  injustice.  But  you  roust  remember  that  you  are  trying 
a  case  before  a  jury,  and  the  court  says  that  if  the  evidence 
shows  the,  defendant  must  have  had  the  result  ih  mind,  it 
is  sufficient,  even  if  he  testify  that  it  did  not  occur  to  him. 

Ir  it  is  fair  to  presvune  that  he  did  have  the  result  in  contem- 
plation then  the  presumption  is  conclusive;  the  defendant  cannot 
escape  hy  shewrinj  that  he  did  not  actually  contemplate  the  re- 
sult. It  is  a  question  of  what  can  fairly  be  said  to  have  been 
in  the  contemplation  of  the  party. 

If  at  t  ho  time  of  niakini;j  t]ie  contract  the  result  was  not 
in  the  conteirplation  of  the  parties,  then  the  defendant  is  not 
liable.   To  illi  strato,  take  this  case  which  has  occurred  several 
times  in  railroad  injuries:   A  buys  a  ticket  from  Station  S  to 
Station  C.  It  happens  th 'at  on  the  train  the  conductor  refuses 
to.  recognize  the  ticket.  The  party  then  for  the  first  time  sayw: 
If  I  do  n9t  ge  +to  this  place  at  such  a  time,  I  will  miss  axi 
ensagement  and  I  will  hold  you  liable.  But  the  plaintiff  did 
not  say  this  at  the  time  of  baying  the  ticket,  and  hence  the 
company  cannot  be  held  liable.   The  company  must  have  been  infomw 
ed  when  the  ticket  was  sold.  It  is  absolutely  necessary  to  be 
able  to  say  thai  the  parties  had  the  consequences  in  contempla- 
tion at  iiae  time  the  contract  was  m*vie.   It  must  be  a  consequence 

which  can  fairly  be  said  to  have  been  in  the  contemplation  of 
the  parties— not  as  a  remote  or  probable  consequence,  or  one 
that  might  happen  under  unusual  circuiiistani^es. 

The  language  of  the  rale  I  have  laid  down  as  far  as  it  has 
been  discussed  this  morning  is  that  of  the  court  in  the  cai^e 
of  Ka*iley  v.  Baxendala.  This  is  the  great  case  upon  this  subjeet 
not  only  in  England,  but  also  in  the  United  States.   The  last 
qualification  if  t^Je  rule  I  have  given  was  added  by  the  court 
in  the  Now  York  case  of  Griffin  v.  Culver, 
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In  actions  for  breach  of  contract  it  is  the  general  rule 
that  the  party  injured  is   entitled    to   recover  compensation  for  all 
losses,  which  are   eitlier,    I.      The  natural  and  usual   consequences 
of  the  l3- each  of  the  contract.,    or  II.   Such  as  niay  "be  felrly 
said  to  have  in  the  conteinplation  of  the  parties  at  the  time 
they  made  the  contract  as  the  probable  consequences  of  its  breach. 
Case   of  Hadley  v.   Baxendalo. 

The   rule   as   laid  down  in  1854  in  the   above   case  was   not 
entirely  a  nev/  one>  but  it  was  in  some  measure  a  new  statement 
of  the  rulOo      In  some  of  tl;e  I  ranch  codes  this  second  feature 
had  been  stated  in  almost  the  same  words.      ".There  there  has  been 
a  breach  of  contrrct;   the  party  injured  must  recover  such  damages 
as   can  reasonably  be   supposed  to  have  been  in  the   contemplation 
of  the  parties   at  the  time  of  making  the  contract."     So   it  was 
not  entirely  a  new  rule.      The  courts  at  the  time  were  looking 
for  a  full  statement  of  a  rule  to  r:;overn  cases  of  breach  of  con-^ 
tract c     Mr.     Sedgwick  incorporates  the  results  of  that   case  in 
his  chapter  on  this  subject.     A  vast  amount   of  material  had  been 
collected  froi.i  every  source  known  on  the  subject,   resulting;  in 
the  crystallization  of  the  doctrine. 

Tlie  rule  did  not  at  once  meet  with  universal   approval  as 
laid  down  in  this   case.      There  was   some  doubt   as   to  its  meaning. 
It  was   contended   tliat  there  was  in  reality  not  two   rules  here 
but  one,    that  the  second  was  but  a  restatement  of  the  first. 
It  was  siMply  an  alternative  method  of  stating  the  first  case, 
for  damages  that  were  in  the  contemplation  of  the  parties   at 
the  time   of  making  the   contract  must  necessarily,   from  the  nature 
of  the  case,    and  from  the  lii;iitation  to  human  ability  to  loot 
into   the  future,  be  such  as  were  usual  and  ordinary  consequences 
of  the  breach  of  such  a  contract.     But  it  soon  became  evident 
that  two  rules  were  embodied  in  the  opinion,    emd  that  has   every- 
where been  accepted  since.      The  two  rules  in  this  statement  govern 
two   entirely  different  classes  of  cases.     The  first  rule  is   appli-=- 
cable  to  every  case  of  contract.     It  does  not  matter  whether  the 
parties  to   the  contract  cantemplated  the   consequence  or  not,   the 
law  assumes  tl^at  they  did  contemplate  the   consequence,   and  no 
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inquiry  is  lield   into   tliat  plirase   of   tlje  matter.      Tliat  l^ranch  of 
tiie  rule  applies   to   every  case.      Tlaere  are  cases,  however,  wliere 
in  addition  to   the  natural  ani   ordin  ary  damages  for  the  breach 
contract  furt'.er  damages  can  be  recovered,   sometLiing  like  the 
additional  exemplary  daanages.     You  can  recover  further  damages 
if  you  can  sho?r  that   at  the  time  the   contract  w  as   entered  into 
the  parties  contemplated  t:ie  consequences  that  would  arise  from 
a  breach  under  unusual  circumstances.     Tliese  two   classes   are 
somewhat  analogous  to  special  and  general  dajroages,    this  first 
phase  of  the  rule  corresponding  to    the  general  and  the  second 
to  the  special  daiiiagee. 

Something  of  the  nature  of  an  exception  to  the  rule  has  been 
madtf  in  the  case  of  common  carriers.     The  ccurts  have  held 
that  it  is  not  a  practicable  rule  to  apply  in  such  cases,   for 
carriers,  beinj  public   corporations  for  the  public   service, 
cannot  discrirainate  between  its  patrons.      It  has  not   entire  froe— 
dom  of   contract.      If  I  go   to   a  private  individual   ajnd  ask  him 
to  make  me   a  wagon,    aiid  say  to  him  that  if  he  has  not   completed 

the  vragon  by  a  certain  time  certain  tesults  will  fo-llow  for 
which  liTWill  hold  him  responsible,    and  he   agrees  to  make  it  in 
the  time  I'. want  it,  he  assiomes  the  risk,   for  he  was  free  to 
refuse  the  contract  under  the  circumstances.     But  with  the  public 
carrier  it  is  dixTerent,  because  he  is  compelled  to  transport 
the  goods.     He  does  not  stand  free  to  refuse  the  risk.      Therefcro 
the  courts  have  heli    t}iat  a  less  certain  notice,   a  notice  that 
would  amount  to  a  less  express  assioinption  of  risk,  would  be 
sufficient  in  the  caji^e  of  sui  ordinary  contract,  iQut  that  it 
would  not  be   sufficient  in  the  case  of  a  carrier.      The  plaintiff 
goes  to  tiie  carrier  and  informs  him  that  if  this  article  is 
not  shipped  within     a  certain  time  such  results  will  follow. 
The  carrier  cannot  refuse  the  risk.     So  the  courts  say  that  so 
far  as  coiimon  carriers  are  concerned,   tliere  must  be  such  recog- 
nition of  the  circumstances  that  you  can  say  fairly  that  the 
goods  were  taken  subject  to  the  risk,   for  here  the  acceptance 
is  not  voluntary.     But  if  the  parties  at    tlie     time  the  contract 
was  made  had  the  circumstajices  and  consequences  brought  home  to    ■ 
them,   so  tlaat  when  the   case  is  tried  it  can  be  said  that  the 
special  consequences  were  in  the  contemplation  of  the  parties, 
then  the  defendant,  whelhher  carrier  or  not,  maybbe  made  liable 
for  those  unusual  consequences. 

Now  in  regard  to  the   second  qualification  of  the  rule,   that 
these  consequences  must  be  natural  and  neither  -uncertain  nor 
remote  in  their  cause.     The  plaintiff  may  give  notice  to   the 
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defendant  of  a  ,^reat  many  consequences  which  are  sLiiply  contin- 
{jent,    i^peculative,    and   often  where  notice  of  this  nature  is   ^iven, 
the   law  does  not  hold  the  defendant    responsible  for   consequen- 
ces  of  that  sort.      It   only  holds  him  responsible  for  consequen- 
ces  t]iat   can   be   said  to    be   reasonably  certain. 

These,    then   are  the   three   elements  of  the  rule:      1.      Usual 
daaiares   can   be   recovered.      2.      Contemplated  da-na^es   can  be   re- 
covered.     3.      The   consequences  must  be  reasonably  certain.      In 
a  French  case  bearing  upon  this   subject   the  court   refused  to 
allov/   the    defendant   to   recover   the  amount  of  the  profits  upon  a 
contract  v/ith  the   French  Ar:iiy  vrtiich  had  oeen  lost   to   the   defend- 
ant by  the   delay  of  the   carrier.      The  facts  v/ere   these:      The 
plaintiff   had  made  a  contract   to   supply   the  French  army  with  a 
larje  number  of  shoes   at  an   extraordinary  price,   but   the  hit^ 
price  was   conditioned  upon   their  delivery  at  a  certain   station 
at   a  partictilar   time.      He  delivered  the  consignment   to   a  car- 
rier with  the  notice   that   they  v/ere  for   the  French  Army.      The 
carrier  :Made  a  delay  for  a  few  days;    peace  was  concluded,   and. 
the   slices  were  no    longer  needed.      They  were  thrown  back  upon  the 
contre-ctor.      He  brour^ht   action  against   the   carrier  axid  sought 
to   recover   the  extraordinary  profits  v/hich  he  would  have 
made   if   the  consi'gnment   had  been   delivered  in  time.      The  court, 
however,   held  that   there  could  be  no   recovery  for   the  iznusual 
price.      Althou(3h  the  defendant   knew  that   the  shoes  were  to   be 
furnished  to   the  army  on  a   contract ,   he  was  not   to  believe  that 
an  extraordinary  price  was   to   be  paid.      V/hile  he  was   responsible 
for   the   ordinary  price,   he  was   not   responsible  for   the  unusual 
price   that   the  contract   called  for.      He  was   not   held  liable  for 
the    extraordinary  damages. 

T]ie  class  that  has   given  rise  to  the  most   difficulty  is   that 
where   the  damages   are  uncertain.      Take   this   case  for  illustration: 
The   plaintiff  was    building  a  mill   and  gave  the  contract  for  a 
flume.      Th/?  party  taking  the  contract   agreed  to  have   the  fli^me 
completed  \Yithin  a  certain  time,   but  was   delayed  in   its  building. 
The  plaintiff  sought    to    recover  detmages   for   the  loss   of  business 
that   he   supposed  had  resulted  to  him  thru  not  liaving  the  flxime. 
The  question  was  whether   a  man   could   recover  damages  for   the 
amount   that   he  would  have  made  if  his  mill  had  been  ready.      Tlie 
court  held  the  circu:rstances   too   conjectural   in   their   nature  to 
justify  a  claim  for  da.-^iages .      Tlie  plaintiff   could  not  be  sure 
that  '.le  would  have  made  anytliing,    even  if   the  mill  h?d  been 
ready.      It  might  have   'oeen  a  losin-^;  investinent.      The  matter 
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was   too  uncertain.      The   court  held  that  there   couJJ.  "be  no   recov-. 
ery  in  a  case  of  that  nature.      In  a  Kanssr.   case,   in  which  the 
contrsLct  involved   the  nioviri^   of   a  hotel  from  one  town  to   anotehr 
over  tlie  prairie,    the  defendant  was  delated  in  performing  his 
agreenent.     ^e  hotel  was  not  iioved  within  the  specified  time. 
The  plaintiff  souj]it  to   recover  for  breach  of  contract  wiiat  he 
would  have  made  in  custom  if  he  had  had   the  hotel  in  the   other 
place.     He  broti^ht  evidence    to  show  what  his  profits  would  have 
"been  in  the   new  location.      The   court  here   also  held    hhe   circum- 
stances  too  problematical.     His  profits  v/ere  not  assurad.     He 
mijlit  have  made  notliinj   at  all,   the  custom  depending  upon  the 
frequency  of  juests,  tlie  popularity  of  the  landlord,   the  state 
of   travel,   and  a  variety  of  other  uncertain  causes.     During  ti-feal 
he  was  asked  what  had  been  his  dar:iage  from  the  non-fulfillment 
of   the  contract o      The  question  wa^  heU    objectionable,  because   no 
special  facts   could  be  given,   the  amount  of  the  profits  (iopond- 
ing  upon  tlie  defendant's  opinion.     Then,   again,   the  prospective 
profits  were  too  remote,   too  speculative,   to  be  recovered.     His 
past  profits  were  not  shown;  how  could  he  tell  that  his  profits 
would  be   so  .:iuch» 

In  the  case  of  Itasterson  against  the  City  of  Brooklyn, 
there  was  a  contract  to   erect  cer-tain  publ2c  buildings.     Before 
the  coTf-pletion  of   tlie  buildings   tiie   city   ran  out  of  ftinds 
and   stopped  the  work  upon  them^      The  plaintiff  broujht  suit 
for  the  recovery  for  what  he  would  have  made  if  allowed  to  go 
on  with  tlie  building.      The   court  held  here   that  he   could   recover 
profits  because  there  were  in  this  caae   elements  showing  what 
would  have  been  his  profits  with  reasonable  certainty^     The 
plaintiff  showed  tlio   contract?   for  different  parts   of   the  work 
which  he  had  made  with  others,    and  thi^refore   could  show  with 
some  definiteness  what  his   loss  would  be»      If   the  profits   are 
reasonably  certain  they  can  be   recovered. 

The  scope  of   the  contbi.iplated  damages  may  be  extended  where 
tlie  plaintiff  at   the  time  of  making   the  contract  gave  to   the 
defendant  such  notive   of  the  special    consequences  of  its  breach 
that  the  defendant  may   fairly  be   said  to  have  made  the  con- 
tract subject  to   such  extended  liability. 

I    think  this   rule  woiild  apply   to   the   commonncarrier  as 
well   as  to   the   individual.      There  must  be   at   the  time   of   the 
contract  such  notice  of  the   special   consequences  that   the 
defendant   can  fairly  be   said   to  have   taken  -the   contract   sub- 
ject to  tj  ese  special  consequences. 
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Tliere  was  a  case  in  Maine  in  wliLch  the  circvunstarces  were 
as  follows:      The  plaintiff  delivered   a  sum  of  laoney  to   an  express 
company  to  be   transferi'od  by  it  to   an  insurance  company  in  a 
large  city  as  payraent  of  a  premium  on  a  life  policy.     The  policy 
was  one  of  the  old  kind  where  it  was  necessary  to  pay   the  money 
promptly  on  the  date  when  the  premium  was  due^  under  pain  of  for" 
felting   tae   enr,:"re  policy «     He   informed  the  agent  of    the  express 
conpe:,ny  :-rha-t  •^>ie  conseCiUences  of  non-delivery  would  he.      The 
company   cook   ^he  money  with  notice   of  that   risk  but  delayed  in 
the  trariiimission  of  the   sum  and   as   a  consequence   the   plaintiff 
forfoitad  his   policy.      The   court  held  the  defendant  liable  for 
the  loss  of  the  policyc     It  was  established  that  if  it  v/as   clear 
that  the  defendant  kne^i/   the  circuin^tances  he  would  bo  made  liable 
for  the  policy c 

In  a  case   in  117  Indiana  there  was  a  contract  made  for  work 
ro  be  ■ptcfiorv.'j^   upon  sertain  materials  to  be  furnished  by  the 
defendr.iito      Iv,    defendant  wa.^    inforned  that  if  the  materials 
were  not  furnished  the  plaintiff's   establishment  would  be   com- 
pelled to   reniaimcidle.      The   defendant  was  ;^lvon  the  diwtinct 
knowled,^3;e   of  that  Ic.ct.     He  made  delay  in  supplying   the  materials.. 
The  court  held  that  the  loss  could  be  recovered  from  the 
defendant.,    as  he   could  fairly  be  said  to  have  made  the  contract 
subject  to  that   risk. 

Compensation  may  be  given  under  these  nales  for  gains  pre- 
vented as   .i'ell  as  for  losses   sustained,  but  in  awarding  dam<- 
Eges  for   I  ;ss   of  profits   allowance   can  be  made  for  those  only 
which  can  be  paid  with  reasonable  certainty  to  have  been  lost 
with  reference   to  the  particular  subject  matter  of  the  contract^ 
but  not  for  collateral  or  remote  matters^ 

Profits  which  are  speculative^    contingent,    or  possible  merely, 
can  never  be  recovered r 

'.Vhile  it   is  ordinarily  tiruG   that  profits   cannot  b«   recovered, 
it  is   simply  bCKiause   they  ard  contingent  and  not  certain. 
Thfcy   c«n  be   r6cov<?rod  if  they  can  be  made  to   appear  reasonably 
certain.     The  law  does  not  intend  to  follow  parties  through  all 
the  >^5v;.ous  roBdn  of  posaibiliti- ftSo     It  is   only  where  damages  can 
be  shown  with  r9S-sonab2.y  fair  certainty  that  they  can  be  recov- 
ered,     0:3  this  Bee  the  case  of  Masteraon  v.    City  of  ."Brooklyn. 
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B.  Panares  in  Tort.  We  liave  seen  in  the  contract  case  that 
tlie  defendant   is   liable  always   for  direct  and  irsnediate   conse- 
quential damages,    and  tlmt  in   certain  other  cases  he  raay  be  held 
liable   in  addition  for  consequences  not  the  direct   aiid  ordinary,'- 
reisult  of  the  breacli  if  it  could  be  shown  that  at   the  tiine  the 
parties  i:!ade  tie  contract  t'ley  had  such  danajes   in 
conteii^plation.     Fow  '^rlien  we  cet  into   the  tort  field  an  entirely 
different  rule  of  da^ia^es  applies,    -We  found  ther4  that  there  were 
reasons  wliy  the  law  would  pemit  the  pledntiff  to  follow  the  defen- 
dant to  a  .jreater  extent  and  held  hiiu  liable  for  a  class  of  damages 
which  it  v/ould  not  allow  hiin  to  recover  in  a  contract  case.     In  the 
contract  case  it  is  proper  th  at     a  nore  lii/iited  raAj;e  be  pennitted 
because  the  parties  have  voluntarily  entered  into   the  relation, 
Tliey  had  tii.ie  add  opportunity  to  stipulate  ajainst  the  possible 
but  perhaps  otkenvise  unexpected  co  .sequences,  wioile  in  the 
tort  case  none  oi"  tliese  circuiostances   are  present.     The  parties 
here  had  never  chosen  each  ot^.er  and  tliey  never  had  an  opportunity 
to   stipulate   and  defend  tlienselves   against  the  possible  and 
natural  consequences  of  the  wro;Tiiful  act.     Upon  such  reasons  the 
law  throws  upon  tlae  wron:idoer  tlie  doubt,   if  there  be  a  doubt, 
as  to   the  naturalness  and  proxinateness     and  ordinariness   of  the 
act  coi!5)lained  of.     In  one  case  the  doubt  can  be  distributed. 
In  the  contract  case  you  inay  say  that  the  plaintiff  is   aa  much 
at  fault  e/6   the  defendant.     He  :iad  opportunity  to  protect  himself. 
If  he  heis  not  protected  Minself  he  is  as  much  at  fault  as   the 
defendant,     Soth  parties  entered  upon  the  arrangement  voluntarily; 
but  in  tlie  tort  case  the  plaintiff  is  not  at   all  at  fault,    and 
if  -there  be  uncertainty  and  doubt  as  to  who  shall  bear  the  bjirden, 
the  doubt  shall  be  against  the  wrongdoer. 

In  tort  the  party  injured  is   entitled  to  recover  dainages 
for  all  injuries  wliich  aro  the  natural  and  proxiriate  results  of 
the  wronjful  act   complained  of. 

How  of   course  in  riany  states  he  may  recover  exemplary  da::ia:jes 
in  addition  if   the   act  was  wilful;  but  I  will   not  dwell  upon 
111  at.     He  is  at  least  entitled   to   couqpensation.      In  all  dases  he 
is   entitled  to  recovery  for  the  natural  and  proximate  results. 
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We  miglit  perhaps  stop  here  and  notice  the  distinction  between 
the  two  kinds  of  result  in  t  e  contract  case.     Here   tlie  party 
is  entitled  to    'recover  for  all  injuries  that  are  natural  and 
ordinary.     The  injuries  riust  result  from  a  natural  process.     In 
the  tort  case  a  party  is   entitled  for  daraa^os  for  all  injuries 
which  are  the  natural  result  of  tlie  wronsi'^l  act.     They  need 
not  he  usual  or  expected.     But  in  tort  as  in  daraaces  the  law 
never  holds   a  party  liable  for  consequences  wliich  have  been 
brou^'ht  about  by  unnatural  ma^as.      If  an  act  of  God  has  inter- 
vened by  soLie  unforeseen  or  natural  power,   the  party  is  not  res- 
ponsible.     In  t<  e  contract  case  the  in;juries  riust  be  usual  and 
expected,   so  far  as   t'..e  first  branch  of  the  rule  is   concerned, 
and  reasoiiable,  under  the  second  branch.     In  tort  they  need  not 
be  usual,   tliey  heed  not  be  ordinary,    they  need  not  be  expected. 

In  actions  of  tort  it  is  not  necessary  that  tlie  wrongdoer 
shall  actually  have  contemplated  the  result in:i'  injury  as  a  prob- 
able result  of  his  wroa:jful  act.     The  law  will  presume  that  he 
did  contemplate  and  intenift  all  the   consequences  which  naturally 
and  proxi:  >ately 'Vesult  from  his   action. 

In  dealing  with  the  question  of  noninal  and  substantial 
daiiiaces,  we  had  occasion  to  note   tlie  difference  in  le^al   contem- 
plation between  the  cases  w:iere   tlie  act  is  a  direct  invasion  of 
a  rijht  where  it  is  wrong  in  itself,   and  where  it  is  wron.:;; 
only  by  reason  if  its  consequences.     This  is   seen  in  the  distinc- 
tion between  the  case  of  neclijence  and  the  case  of   trespass. 
A  trespass   is   always   a  wron(;ful  act  and  injurj?-  always   results. 
But  nejlijence  is  wrongful  on^y  in  case  sone  one  is  injured. 
In  this   case  there  is  no  wroiio'  without  actual  injury.     Negliijonce 
is   al'v^ays  relative.      In  one  case  he   coiainits  a  direct  act  of 
invasion  upon  the  plaintiff's  ri-ht's  of  property,   and  in  the 
other  a  relative,   indirect  act,  by  virtue  of  sone  oiiimission.     In 
the  first  class,  where  the  act  is  itself  wrongful,   the  law 
holds   that   the  wrongdoer  contemplated  and  intended  whatever 
results,   natural  and  proxiroate,   cane  from  t;jat  wrongful  act.     It 
makes  no  difference  as  to  whether  he  could  or  did   contemplate 
the  natural  i-esult.     Take  as  illustration  a  case  of  assault. 
This  is  a  wrongful  act  in  itself.     The  natural  and  proximate 
result  may  be  entirely  unforeseen.      Still  the  law  holds  the 
man  responsible,   even  though  he  did  not  foresee  or  intend  that 
particular  result.     He  has   ccanriitted  a  wrongful  act  and  he  must 
take  the  consequences.     In  the  contract  case  tliis  is  not  true. 
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Tlie  parties   can  be  only  responsible  for  the  ordinary  resixlt 
and  for  waat   tbey  have  actually  contemplated.      In  the   tort  case 
the  intention  is   of  no  iinportance.      If  the  defendant  is  guilty 
of  tlie  wron^'ful  act  he  is   liable,    even  though  he  did  not   and 
could  not   know  the  particular  that  did  *nsue. 

In  the  tortfield,   then,  we  have  these  two  branches:    1, 
ITliere  the  act  is  wrongful  in  itself,   2.  ViTnere   the   act  is  wrong-« 
ful      only  by  reason  of   some  injury.      The  law  only  hoMs   a  man 
guilty   of  negligence  where  he   fails  to  take   that  care  which  a 
reasonably  prudent  man  would  have  taloen.     He   cannot  be  held 
guilty  of  negligence  unless  under  the  circumstances  a  reasonal)ly 
prudent  could  have  foreseen  some  result.     If  iie  ought  to  have 
foreseen  that  some  injury  would  result,   then  his  act  is  wrong- 
ful,  and  being  wrongful  he  is   responsible  for  vg:iatever  resiilt 
did  follow,    tI:ough  he  did  not   ifee  the  result. 

In  dcteniining  whether  an  act  is  wrongful  a  distinction  must 
be  made  betj/een     cases   of   trespass,   or  wilful  and  wanton  injury, 
and  casej  of  nefjligence.     In  the  former  cases  the  act  is  wrongful 
in  itself,   and  .the  law  presuiies  injury  and  in  t   e  case  of  alleged 
negligence  it  is  necessary  that  a  reasonably  prudent  man  could  have 
foreseen  that  some  injury  at  least  would  result  from  the  act. 

Injuries   cannot  be  considered  too   remote  which  ought  to 
have  been  a^-prchended  according  to   the  usual  experience  of  mankind 
and  vfiiere  some  injuries  ought  to  have  been  apprehended,  it  is  not 
necessary  that   the  injury  in  tlie  precise  form  in  wMch  in  fact 
id  did  result  should  or  could  have  been  foreseen.     It   is   suffi-^ 
cient  that  it  subseqi;ently  cppears  to  have  been  the  natural  and 
proxiniate  conseqvience. 

Enough  has  been  s:&,id,   perhaps,    to  make  it  clear  that 
in  det-r  didng  whether  a  particular  result  is   natural   and 
Uijual  or  natural   and  proximate,   whether  it  is   such     a  result 
that  the  party  shall  be  held   resjwnsible  for  it  in  contract  or 
in  tort,   the  law  looks   at  the  matter  from  two   entirely  differett 
stt^ndpoints.      In  t   e  contract  case  the  law  attempts  to  put  itself 
in  the  situation  in  wliich  the  parQ;ie3  were  attlie  time  of  mak- 
ing the  contract,    and  then  from  that   standpoint   tonlook  forward 
to   see  v;hat  shallxbe  expected  as  the  asual  consequence  of  the 
breach  of   this   contract;   or,   if  unusual  circvimstances  are  brovight 
hooe  to  the  parties,  vftiat   tlae  naturel  ard  probable  consequences 
under  even  those   circumstances  wou^Id  be.      The  law  stands   at   the 
time  at  wlrLch  the  sontract  was  made  and  looks  forward  to  find 
the  natural,    expected,   and  ordinary  result.      In  the  tort  case 
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tlie  point   of  view  is    entirely  sMfted.      Tiie  parties  never  had 
the  opportunity   to   look  forward  to   the   result.      The  only  time  is 
after  the  happening;   of   the   oo  nsequer.ce...    after  the  wroiij  has 
been  inflicted.      T^^en  only  can  causes    and   results  Toe    braced. 
The  law  therefore   allows  the  parties  to   look  forward  from  the 
injury,      in  the  other  crtse   the   la//  iitands   at   tlio  time  of  nakinrj 
the   contract   and  looks   forv. ard.      j.n  the  tort   caise    the  law  stands 
at  the  tiiae  of  the  i-ijv -y  and  looks  back»vard„      The   oniy  question 
in  -Shot or t   ccbb  vrh-jn  w::   Icayu  the  "^jlc'c  is   to    telj.  whether     'or 
not   our  force,    our  wronrjfal  act  ha^s  opc^rated  "*oy  sd  me  natural 
process,    juid  whether  the  +ollowi:\j-   ccnssqaence  is   not   too   remote. 
Tlie  law  in  this   class   of   cases  holds  the   individual  responsible 
for  whatever,    staiidin,3  h'-i-re  and  lookin^j   backward,   may  be 
said    CO  be   r,  natural  and  proximate   result  of   the   act.      It  does 
not  natter,    if,  r.tandin/;;  e.t   Hie  other  end,   before   the 

wrongful  act  J  we   could  not  ha-v  e  foreseen  the  result.      The  diffi- 
culty in  th-ls   class  of   c;3-93  is  to    find  v/hether  the   result  is  prox- 
imate.     T'-^  3   law  does  not  hold   a  naii  resp9nsible  for  every  conceiv- 
able  results      Tkero  ws.s   a  case  in  Vermont  where  it   appeared  that 
the  defendant  ha;d  left  the  bars     of  tli?  gate   to  liis  field  down, 
and  the  piap.ntiff '  s   shssp  h.ad.  wandered  into   the  defendants  woods 
and  he.i  b-;?n  th.ere  d^^strojrijd  by  wolves^      The  wolves  were  unusual 
in  tliat  part   of   the  country.      Tlie  plaintiff  triec*.  to   recover 
th-e  value   o^  the   sheep;   holding   that  if   the  field  had  not  been 
left  open  the  sheep  'T^iould  not  have  wai\dered  into   the  woods   and 
been  devc->^red.      The   court   awarded  ri^riiasoiJ,    althou^'h  some   courts 
dissented,      Ona   judge  su^ested  that  the  v.olves   could  have  been 
■driv^i>n  ir:    o   the  "•oods  by  the  wrongful  act  odT  some  hunter   ,   in 
which  C8,«e   ^he  haunter  v/ould  be  liable.      But  what  brought   the 
hunter  there?     The  hunter  would  not  have  been  there  if  the  colony 
had  nev^—   been  four.d3d>    or  if  th-j  P'^lgrims  had  not   cor.e   to  New 
Engl=!nd.        You  could  trace  it  bs-ck  and  say  taai;   Columbus,    trirou^h 
the  discovery  of  /meri-ct*.,  wns  indirectly  responsible   for  the 
losB   of   those   she.p;  you  could  go   still  further  and   say  that 
Hoc'wn,.    rnd  finr.lly  Adam  v.'--.?;  the  responsible  party.      The  law  has 
to   dra,w  seme   absolute  lino.      The  li.ne  it  does  draw  is   the   line 
of  proxim?'-e   cause.      The  d'-- "andant  is   responsible  for  the 
natural  and  proximate   resiilt.      The  difficulty  ca^es  in  the   ap- 
plication of    tMs   a.pparently  siir^ple  rule,     Wliat   appe   ars   to   one 
m.an  as   a  natural   and  proximate   result  will  not   appear   so   to 
another. 

The  law  tn  these   cp.ses  looks  to   the  proximate   and  not  to   the 
remote  cause   of   the   resulting  injury.      The  proximate  Kause  is  Sihat 
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wliicli  directly  produces   t::.e  Injury j,   without   tlie  intervention  of 
any  otlier  independent   cause  for  wldcli  the  vri"on£;doer  is  not   re- 
sponsible,   and  without  v/hich  the  injury  could  not  have  happened. 
It  is   tliat  which  is   a  nattiral   and   continous   consequence,   unbroken 
by  any  now  cause,    produces  the   i;ijury,    and  without  wliich  the 
i^^jury  waald  not  have  occurredc 

No   one  has   succeaoded  In  ji'vln'j   an  accurate   and   satisfactory 
definition  of  proxiiiate   cause,    the   courts  have  tzenQially  agreed 
upon  certain  features  of  description.      Tliat  is   a  proxim  ate 
cause  v/hich  by  sor.ie   cojitinuous   chain  of   events.,  when  a  cj;itin- 
uoiis   consequenco,   imbrolcen  b:,/    any  nev/  and  iiidependent  sause, 
brin;3s   about   t:\e   result,   snd  without  wliich  the  result  would 
not  have  h'?.pponedo 

A  wrongful   act  which  e-.poses   one   to   injxiry  from  tloe   elements, 
or   the  n    :.'.ral  tendenci'ti   of   rnimals,    or  the  instinctive   acticn 
of  human  1  oin^s,    or  s -ly  i-atura.!  c9L.se,   under  circumstances  wiiich 
rendered  it  probable  that  such  an  injur^^  would  occui,   is   a  pro::- 
Iniate   cause   if   the  injury  doets  occur. 

ThJ.ngs   rarely  hcppen  unconnected  vntli  otlier  detettninins 
circLims  .anoer;.      Othsr  circuiiitcuices    are   constantly  addin:.;  to 
and   contr-ibutinj  to  the   effect   of  a.w  act  is  saae  way.      If   a 
pa:  ':y   .;Qi-iT3n.tc.   an  act  which  he   Lnov.s  \7ill  brin^  into   play  other 
r-.tural  forces,   ha  is   responsible  for   the  injuries   tliat   result 
from  those   forees.        Por  exat:iple,   if   a  man  lets  water   run  at   a 
tim-:-   an'   under   circumstances  where  he  Icnov/s  it  will  freeze, 
mailing   a,  sli.. pery  place   on  the  wall:,   he   caiinot   escape   respon- 
sibility by  "s 3^i n;>;' that  he  did  not  Iciow  it  would  brin(:   about 
such  a  :"esalto      If  his   act  was  the  pr9mal  cause,    even  though 
a  na-cu"-."'.   cause   intervened,    thsn  his   act  is   the  proximate 
cause.     If   a  man  does   somet/dn^  under   circi^mstanc^s  which 
would  naturally  lead  to   th-i  f  ritjhtenin:;   of   a  horse,   he   cannot 
escape   liability  by  pleadjiiG  his   i--norance  of  tne   result. 

The  questic.i  of  v:hut  is   the  ^approximate   cause  is   ordinar- 
ily a  question  of  fact  fo>-  the  juiy,   under  proper  instructions 
froii  the  court",  but  where  the  facts   are  undisputed,   it  may  be 
decidc^d  by  the   coui't   as   a  question  of  law. 
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"VII.     Liquidated  £i.nd  UnligLui dated  Daiiiages.     Damages    .,re   liqui- 
dated when  tiie   aavoMnt   tliBreof  Iv.s  "been  "ascertained  and   determined. 
Until  tliat  time  thsy  are  unli  qui  dented. 

In  dcJiiBQi-'y.  vTleia    ciis   sui v   to   recoverlias  "been  sustained, 
until  '  oa  Ii&,<jg  ccSCir c -li.ncd  and  ueten^iined  t'le  amour;:   the  question 
of   avajunt  is  neoes6;.x-ily  ..    uncertaJ.n  and  unfixed;   the  damages 
ci'e  then  said  to    Le  liquide.-'ed..   The  damagos  being  a  sum  of  money 
to  he  pa.id  for  an  injury,    the  question  bee  ones  materiia,  at 
once   to  deterrune  how  mach  shall  be  paidand  until  that  qixestion 
is   seitlsd  the   daiiiages   aro  said    to  be  unliquidated.  When  the 
smoun^  has  bssn  ascertained  in  any  way,  when  he  can  say  "here 
is  a  spjcific   amount   to  be  paid,"   then  and  then  only,   do   the 
dv.TriaLc'C'  b scone   liquidated » 

They  xnay  "be^l^i^A^JL^  ^^  °^®  °^  '^^°  ways;  f irst,  _by  act 
of   law,    second,   "by"  act   of  parti e s .      They  may  be   liquidated  at   one 
of  l^v'o   t'neo,    first,   before 'the  injujy,    second,    after  lh.e  injury, 
"You  rsadi^J^y  see   that  in  some  ca;30s   tbi  amount   can  be  deter- 
mined by  tl'.e  part:"  gs^    arid  then   the   d.s^m-i-vs  cure  said   to  have  been 
liquidated  by  the  parties.      In  the)  majairoty  of  cnses  the  law 
iiquidat&s    :i:ie  damagv.3,    then  they  iao-e  .iaid  xo  Tie  liquidg,ted  by 
law.      In  some   cases   the  dtur^r^ges  may  b*j   liquidated  before   the 
injury.      It  is  possible   to  have  liquidation  in  one   of  these  two 
mothod.a  and  at  any  one  of  these  two.  tim'ss, 

Damc^is  are  liquidated  "by  act  of  la^  "before  the  injui-y  where 
the  f<dM  decl'?;r6s   lu  advanco  what   tliie  damages  to  be   recovered  in 
any  Cv?7tain  ovcnt   shc''.l  be;   as  in  the   caae  of   penalties. 

There  msy  be   cases  wh:rc   the   statuxe  may  declare  prospectiv- 
ely -Qaat  if'   an  injury  shall  be  committed  a,  penalty  shall  be 
attached  and  certain  damagas   sl'^^tll  be   recovered.      Such  cases 
are  not  very  froquent.      It  usu-  ally  talces  the  form  of   the  imposi- 
■•  ■'  _  ""     tion  ox    a  penalty. 

They  are"  liquidated  by   act  of  law  iift^r  the  injury  where  they 
have  been  a-^certained   and  determined   'oy  came   established  tribunal 
as  in  the  case   of   a  judgment  or  award. 

This  we   sl-3all  find  to   be  the  ordinary  method  of  liquidating 
d8/mage:^.,      The  usual  method  1.-3  for  the  perties   to  wait  until   after 
the  injury  Iras  been  done   and   then  submit   to   3>  me  tribunal  or  some 
specially  establish^.d  boerd  of   Firbi  trators .      If  the  amount  is 
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fixed  by  a  court,    it  is    called   a  judgment;    if  by  some   special 
tribunal,    an  award. 

Dainatjes   are  liquidated   oy  acjt  of  parties  before  tlie  injury 
wiaere  tlie  parties  by  valxd   coiitract  iiave  detemiin3d~waat   xlie  dan- 
ages  for  a  future  possible  breac^i  sliall  be.      lliay  are  liquidated 
by  act   of  parties   aft6r  the  injury  where    tlie  pT,riies  have  ''oy 
valid   contract   a<3i'eed  upon  the  ar^ioant  oS  d9j,iages 

for  a  past  injur/o      Eaxih  of  these  inethods   is  a  valid  one   and  the 
result  arrirfed  at  i-^ill  be  conclusive.      The   only  one  vhich  rou'uires 
special  consideration  is   "uliat  of  li^juidated  daraiases  by  act  of 
parti  js  before    the  injury. 

I   do  not  aoiiht  that  you  have   already  cone   in  contact  with 
some  phases   of   the  question  of   te  t-^lM  of  parties   to   liaui;  c^te 
their  djjiiages  by  contractc     Tj-iis  is  a  very   difficult  ps/.-c  cf  t  he 
subject  o      It  is  hard  to  cSix  the   daiiaces   f o  r  a  possible  S'ature 
breach,      T'\g  question  specifically  v/oald  be   this:   whetliar  or 
not  tha  parties  before    the  breach   of   contract  has   arisen  may 
agree  v/i.at   tlie  party  Vkho  brealc^::   the  contract  in  the  future   shall 
pay  to  tUr.eother.      At  first  we  might   say  that   there  coi,u.d  t.^  no 
legal  objection  to   ths  pea'tiss'    agreeing  what   shall  be  paid 
in  case  of  breach^     \Vz   soraetimes   33y  that    the   damages   shall  be 
eni'orced  whioh  the  pcv.tiea  themselves   agreed  upon.     ITow  that  is 
true,   but  not  necessarily  conclur:.ve  in  this   field.      Take  this 
e..-^treme   case,      I    agree  to  pay  a  pjjrty  upon  a  certain  date 
the  sTsin  of  $100  ajid.  I    stipulate  that  if  I    do  not  pay  the  $100 
as   agrsed  I    shall  forfeit  ^iJOOO.     Would  it  be   reasonable 
for   the  law  to  coinpsl  me  to   pay   the   $L,000?      I   have   screed  in 
positive   termt,  to   do   so.     ¥3ry  clearly  it  would  not  be    th&  policy 
of  the  ItX'T  to   enforce   such  a.  contract   as  tliat.      The  oril.y  dsu:ages 
that  h^   can  recover  for  no  i:  receiving   the  $100  is   the-   Isgal    in- 
terest.    Here  would   be      a  case  shere   the  pai'ties   sgreed  to   clo 
a  thing  ccntrai-y  to   -ihe  policy  of  the  law.      Now  the  whole   theory 
•  of  daoigges   is  to   ccinpanpu-ts   the  plaintiff  for  injuriesc      Pull 
compensation  z^nl  no  more.      So  far  as  "the  payment   of  mon^y  is   con- 
cerned if  v/e  could  en.'.crce   stipalations  of  tlxLs   tiort  v*.^   jould 
evade  the  laws   agt;in3t  rsary,  which  isnagalnst   the  policy  of 
modei-n  nationc:.      It  woulf'    ieai  to    extortion.     Running   all  through 
the  la";   of  dsjneigeo  is  th;  s  notion  t"aat   the  law  will  not   en-- 
force  oppressive  or  extortionate  contracts.      It  is   thu  ol'd   case 
of  Shylock  Slid  tne   pound  of  i_eshc      Tr.a   lawstill  inbi,-'\s  upon 
the  racifc  principle   as   in  the   faraouo  case  in  which  Portia  sat 
upon  the  bene  ho 

On  the   othei-  hajid,   tMre   are   cases  where   the  law  will    enforce 
agreements  of  parties.      There  are  cases  where  the  parties   arc  in 
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better  position  to   a£;ree  upon  tlie  amount   of  d6Lraai;;es  tlian  the 
law  can  be,    assiiinin:3  tiiat   tlie  law  pilfers   its   own  motliods   in 
tlae  ordinary  case.     Tliere  uiayl^bc   cases  waere  tbe  nature  of  the 
contract  is   such  and  the   ci  rcuiiistances  surrounding  the  parties 
of  so  peculiar  a  character  that  they  can  rell  better  what  the 
dajiia^-es  shall  be  tlian  ti  e  law.     Whore  circumstances  of  that  kind 
exist,   the  law  permits  the  parties  to   stipulate  what   the  damages 
shall  be.     But  it  is   onlybin  cases   of   tla   at  c^ne&al  nature, 
where  it  is  pr6siJimed  that   the  methods   of   the  parties   ar4i 
preferable   to  those   of  the  law  tliat    the  law  will   allow  the 
parties  to  follow  their  own  methods.      The   legal  presumption  inast 
always  be  that  the  law's  methods  af terl  the  injury  are  better 
than  tlie  parties'   methods  before  the  injury. 

Tlie  law  recognizes  the  rijht  of  the  parties  in  many  cases  to 
fix  by  their  a^^reement   the  damages  to  be  paid  in  cases  of  a 
future  breach  of  their  contract.     Such  damases   so  agreed  upon  are 
called  liquidated,    agreed,   or  stipulated  damages, 

I    think  perhaps  the   term  liquidated  dar;B,ges  is   the  one  most 
corai.ton.ly  used.     Mr.   Souther  land,   in  his  book,   uses  the  word 
stipulated  dan ages. 

The  parties  cannot,  however,   in  all  cases,    so  liquidate  their 
damages,   and  net  every  sum  which  they         declare    .jhall  \r6  paid  in 
case  of  breach  will  be  deemed  in  la??  to  be  liquidated  damages.     The 
s\xn  so  named  by  the  parties  may,   according  to  the  circumstances 
be  held  in  law  to  be  a  real  liquidation  or  it  may  be  regarded  as 
a  mere  threatened  forfeiture  or  peneilty. 

Now   the  two  things  which  the  law  opposes  to  each  other  in 
this   o  nnoction,    are,    on  the  one  hand,    liquidated,    ascertained, 
stipulated  damages,   and  on  the  other,  what  is  called  a  penalty. 
The  main  difficulty  abcftit  the  matter  here  i  s  to  understand  w;hat 
the  law  means  by  a  penalty.     Perhaps  it  does  not  seem  to  be  a 
very  ape  term  but  there  does  not  seem  to  be  another  to  take  its 
place.     In  the  ordinary  case  the  penalty  rolates  to  a  fixed 
sum  to  be  paid  for  a  wrong.     But  in  this  connection  it  relates 
to  something  entirely  different.      Suppose  I  borrow  $1,000  of 
some  person.     I   deposit  with  liim  as  a  bond  property  worth  $10,000. 
I   have  now  put  up  this  $10j000  by  way  of  pledge  and  the  gen- 
eral understanding  is   thax  if  I   do  not  pay  the  ^1,000  I    shall 
forfeit   the  $10,000.  But,   as  you  know,   that  is  not  true  in  law. 
The  law  ordinarily  does  not  permit  parties  to  make  contracts 
for  mere  forfeiture.     All  the  party  can  do  is   to   sell   the  propu- 
ty,   satisfy  the  debt,   and  return  the  rest  to  me.     It  is  merely 
the   securiti'-  ^or  the  payment  of  some  other  sum.     In  the  case 
where  I  promise  to  pay  $1,000  on.ithe  failure  to  pay  the  $100,   the 
$1,000  is  regarded  as  penalty  and  not  as  liquidated  damages. 
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The   law  re:;ard3   this  as  a  mere   threat,    that  if  I    do   not  pay 
the  .f^lOO  I    shall  "be   coi;:pelled  to   pay  the  1^1,000.   It  is   a  mere 
threat,   a   club  held  over  the  iiidividual   ro   scare  him  into   the 
performance   of   the  a<;;reenient.      It  does   not  uean  tliat  I    siiall 
actually  forfeit   the  ^1,000.      If  it  v'ere   liqiii dated  dazaa^jes,   I 
would  he   conpelled  to   pay  t'le   'Jl^OOO.   If  it   is   liquidated  dexi- 
QoQs  it  is   an  atiount  wliich  has  heen  a^^reed  upon  by  ne.      If  itis 
not   liquidated  but   a  i©  re  threat   or  penalty  it  has   no  more   effect 
than  a  mere  threat.      I   may  a^^'ree  that   this  $1,000     is   to  be  re- 
garded as  liquidated  da^uas^s  and  not   a  penalty,   but   this  will 
not  prevent   the  law  brusliinj   aside   the  contract  and   coiipellinij 
the  defendant  to  pay  only  lawful  interest.      If  it  is   liquidated 
dai'-iiaces,    the  party  must  pay  the  precise  smn  nauied.      The  lav/  ig- 
nores  the  aiiount  named  in  the   contract   and  i^oes   to  work  to  find 
the   real  injury  and  a;D7ards  the  real   aiasunt   of   the  loss. 

You  :.".y  see  ho^'J  other  results  would  come   about  throu.^-h  tliis 
d-istirictioh.     There  may  be  a  case  V7here  the  parties  have  stipu- 
lated their  daiiia^'es^  where  it  is   a  real  stipulation.      It  may 
happen  that  the  actual  loss  incurred  is  greater  than  the  amount' 
ac:reed  upon.     But  no  more  can  be  recovered.      Theyhmay  have   stip- 
ulated for        s\;im  jreater  than  tl:e  actual   loss^  but   the  saine   sum 
is   recovered.      If  it  be  stipulated  daj-:iages,    the  party  recovers 
that  whether  more  or  less.     If  it  be  penalty,   the  party  recovers 
actual  dasia^^es  whether  it  be  more   or  less. 

If  it  is   a  liquidation,   then   tie  annunt   so  fixed  may  be  re- 
covered whether  it  is  fltore  or  les_s   than  the  actual  damages .      if  it 
is   a  penalty,    then  the  actual  'daliB^'es   are  to  be  recovered,   whether 
more  or  less   than  the  penalty  named. 

The  rule  is  clear;   the  difficulty  comes  in  determining 
whether  the  suin  named  is   really  stipulated  dajnages  or  penalty. 
This   sometimes  is   a  very  difficult  question  to  determine. 
Somewhat  different   opinions  are  arrived  at  by  the  different 
courts.     You  can  readily  see  how  one   court  looking  at  the  con- 
tract iisy  say  that  it  is   liquidation  and   another  court  in  passing 
upon  the  saine   contract  may   say  it  is   a  penalty.     You  can  readily 
see  that   the  law  in  doubtfal  cases  will  prefer  to  make  it   a  pen- 
alty.    By  doing  tins  the  court  is  left  free  to  find  the  actual 
damages   and  compensate   for  them.      It  is   always  in  accord  with 
the  policy  of  the  law  in  doubtful  cases  to  make  the   sum  a  penalty 
father  than  a  liquidation.      The  defendant  willmnaturally  insist 
that  it  is   a  mere  penalty,   the  plaintiff  that   it  is   a  liquidated 
damages;  it  is   the  interest  of   the  pax'tiese 
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In  deterrninin.:^  wlietlier  a  svun  nanied  in  t'le  contract  is   liq\ii« 
dated  dsiia<.:es   or  mere  penalty,    tlae  courts  look,   not  to  the  mere 
words  used.  Tout  to  t^ie  wliole  contract,   tlie  situation  of  the  par- 
ties,  tlie  purpose  in  view,   and  tlie   equity  of  the  case,     in  aid  of 
tlais  deterT;ii nation  t-ie  followin,j;  ruies  are  applied; 

1.  '.'/liat   tie  parties  have  called  the  sun  named  is  not  conclu- 
sive. 

'For  exampleyi  the  books  are  full,  of  cases  where   the  parties 
h  ave  attempted  to  use  lanjua^e  to  settle  the  controversy  without 
question,   ae  in  a  case  in  the  book  where  a  party  promised  to 
pay  a  certain  suin  wliich  was  declared  to  be  stipulated  damages 
and  not  a  penalty.      They  attempted  to  make  it  absolutely  cla^r. 
The  court  siriiply  i.jjnored  th.eir  stipulation  and  said  that  the  whole 
contract   taken  to^eSher  ix)inted  to   the  fact   that   the   sura  was 
a  penalty  and  not  stipulated  datmac'es.     It  'fould  be  very  stranje 
if  by  the  use  of  phraseolo^  parties   could  evade  a  rule  so 
well   established  as  this   one. 

2.  Wliere   the  construction  is  doubtful  the  courts  prefer  to 
constru  it   as   a  penalty  rattier  than  a  liquidated  da-ia^es, 

3.  V/here  a  large  sum  is  naai  ed  as  damages  for  tiie  non-  paynnnt 
of  a  smaller  sum  of  money,   it  will  be  a  mere  penalty.     That  is 

an  invariable  rule. 

4.  Y/here  the  actual  daiva^es    are  certain  or  easily  ascertain- 
able,   a  lar::;er  suia  named  will  be  deemed  a  mere  penalty . 

5.  \71iere  one   3\3m  is  naaed  as  the  dsiiaees  for  the  non-perfor- 
mance of  any  one  of  a  nwnber  of  at^reements  of  different  ii^portance, 
the  sum  will  be  deemed  a  penalty. 

6  *     Vi/here  the  actual  dama^^es  will  be  uncertain  and  not  read- 
ily ancertainable  and  the  amo\^nt  named  appears  to  be  based  upon 
the  principle  of  compensation  and  is  not  unreasonable  or  uncon- 
scionable,  it  will  be  deemed  liquidated  damat^es,   if  tlmt   appears 
to  have  been  -G:  e  intention  of  the  parties. 

That  is   the  real  essence  of  the  vSiole  iTiatter. 

55.  N.J. L.  132  39  Am.  St.  Rep.  626. 

148  Pa.  645,  33  Am.  St.  Rep.  846.   19  L.R.A.  456. 

82  He.    516  21   Ore.  194. 

127  IT.Y.  480  47  Kan.  126. 

91  Tenn.  154,  127  Pa.  289. 
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T7e   come  to-6.sy  to   tlie   case   of  'Tliat  is   called  t".ie  penal   Pond. 
These   staiid  upon  sonewhat  a  peculiar  footinj,   "beta   as   reja.rds 
fonn,    lejal   consequences,   and   le;al  liistory.      It  is   necessary  to 
Ikeep  in  nind  tl^e  distiiiction  'oetween  tlie   covenant  witli  penalty 
and  t'.ie  lejal  "bond. 

A  disiiinction  niust  "be  riade  bet^/een  tlie   covensuit   or  atjreei:ient 
secured  "by  a  penalty   and.  a  penal  bodd    strictlj'"   so  called.      Tlie 
penal  bone',  is   an  instruinent  ii\:posi  n;;   a  penaltj''  and  conditioned  to 
"be  void  upon  tlie  pay.nent    of  a  certain  suin  or  on  t}ie  perfoma/.ice 
of   R,  specified   act   and  without  eMy  express  a^reemtnt  that   the 
sui'i  will  be  pa,id  or   Hie  act  perf  oruied. 

The  penal  bond  is   an  instrui-^.ent    coinposod  of  tv/o.iparts  ;    one 
is  the  T)art   iripcsini-  the  penalty;   this  followed  by  the   specifi- 
cation of  t"ie   coijdition,      Jor  exaiuple,    a  money  bond  would  readin 
tliis  waj':    "lOiow  all  vien  by  these  presents   that  I,   John  S:.iitli> 
ani'fin.-ily  bound  to   Peter  Jones  in  the   sui;i  of  $10,000  in  the 
laivful  noney  of   the  United  States^   for  which  sum  I   bind  ayself, 

heirs,    end  assi,j:ns.      Sij'ned  by  ne   aiid  dated  this  day  of  

."   There  is  no   condition  or  qualification  upon  it   so  far. 

Then  coiiios   the   seal  and  signature.      Then  lollowinj;  tliat    express 
laiVjTuaje  of   liability  is   lanjuage.  to   this   effect:    "The   coridition 
of  tliis  obll.^ation  is   such  tliat  if  Jolin  Smth   shall  cause  to 
be  paid  to  Peter  Jones   the  sura  of   .^5,000  on  the       ^^^^^^      day  of 

,    tliis   obli::ation  sliall  be  void."     At    tlie  besinnin:  there 


is   an  express   acknowledgeiTient   of  t'le   liability.      It  is  follov.'ed 
by  the  statement    that   liability  shall  be  void  in  case  the  party 
does  a  certain  tJJinj.     You  will  notiTje  that   there  is   no  promise 
to  paj^r  in  t.'ie   second  part.      "The  condition  of  this   obligation  is 
such  that  it   shall  be  void  if  Jolin  Smith  shall   cause  to  be  paid 
to  Peter  Jones   a  certain  sui.."     The  clxiracter  of    tlie  penal  bond 
is   tliat  it   recites  an  obli,;:,ation  with  the   statement   of  the 
condition  upon  wliich  t'le   obli,:;ation  does  not  need  to  be  perforr>- 
ed.     There  is   no   express   ajreement  that    tlie  act  shall  be  perform- 
ed.    Under  the   old  comrrion  law  in  actions  for   recovery  under  these 
bonds  xlie   court  i.:];nored  entirely  the   conditioning   clause.     If 
the  condition  naned  in  the  bond  was  not   complied  with,    the  party 
holdinj  tbe  bond  mi,:3ht  have   action  for   the  entire  penalty  named 
in  the  bond.      The  hardship  of  tlas   result     made  the  equity  courts 
allow  t'-ie  party  to    come  in  and  be   relieved  by  payi^-,-  the   sum 
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naiaed  in  t"ae  penalty  and  tlie   costs.      After  some  years  tlie  courts 
if  law  'oejan  to   follow  tlie   sar.ie  rule,    and  later  tlie  parliament 
took  t]ie  matter  up   and  declared  tliat   tlie   rule  first  followed  by 
tlie   court  of  chancery  should  "be    tlie  rule  in  all  ca,ses.     jn  tlae 
tiiv.e  of  Queen  Ann  it  v/as  provided  that  if  the  person  bound  nade 
default,  he  ni;jht   come   in  and  pay  the   amount  due  with   costs   and 
be  free  from  the  penalty.     The   same   evolution  took  place  as  re- 
jards  prordses  to  perform  some  act.      First   equity  interfered  and 
then  la^v  and  finally   statute.   We  have   sta.tutes   in  this  state*    and  ' 
they  exist  in  nearly  all  the  states,   to  the  effect  that  if  action 
be  brou::lit  upon  the  bond,   the  party  suinj  must  assi  jn  breaches  ; 
lie  must  sue,    not  for  the  penalty,   but  for  tiie  acts  of  oroiBsion 
of  wlnich  he  coyiplains,    and  th.en  he  is  to   recover  daraa^es  for  the 
breach  and  not  the  penalty.      So  in  the  states,  by  virtue  of  the 
statute,   the  sinn  to  be  recovered  is  darjiaoes  for   the  non-per- 
fonnance  of  the  act  and  not  the  penalty  itself. 

If  we  were  to  stop  rijht  here,  you  ^vould  s  ay  fnat  there 
is  no  difference  between  the  penal  bond  and  the  covenant  with 
penalty.     If  there  be  a  covenaait  or  agreement  to  do  a  certai  n 
act  and  to   secure   the  performaiice  of  tiat  act  the  penalty  i-s 
attached,    then  in  case  of  breach  the  plaintiff  may  recover 
actual  daiia£;es  whether  more  or  less  than  the  penal  sum.     In 
the  case  of  the  penal  bond  damages    are  assessed  and  paid,   but 
they  cannot  be  paid  in  excess  of  t^.e  penal  svim.     Herein  lies   tlae 
difference.      In  dra":7inc   a  mortja^e  for  the   sum  of  $1,000  you 
make   the  obOii elation  in  the  penal  bond  $2,000.      Tiien  tlae   con- 
dition is  that  if  the  party  shall  pay  tlie  sujn  specified,   $1,000, 
the  oblicjation  shall  be  void.      The  purpose  of  fixing'  t]ie   sum  at 
$J?,000  is  to  ^ive  the  plaintiff  some  leeway,   for  the  plaintiff 
ca:!  recover  nothinj  more  thaji  the  aiiasnt  naiaed  in  the  6bli:i'atiQn. 
So  it  very  cormiioii  to   fix  the  penalty  very  much  in  excess   of 
the  sum  naiiied  in  the   condition.      The  parties  must  be  sure   to 
specify  some   siiia  larje  enou;;;h  to  i.ieet  all   conti Agencies. 

If  there  be  a  covenant  or  agreement   and  there  be  attached 
to  that   covenant   or  agreement  a  penalty,   if  it  be  penalty  as   such, 
you  may  recover  for    tlie  breach  of  tlxe   covenant  or  agreement 
v/hatever  damages  may  be   susta  ned.     But  in  the  penal  bond  whert 
there  is  no   express   covenant  or  ajreoment,  where  the  only  ackrrow 
led,3ement  is  that  you  owe  the  peral  3\m\,  you  can  recover  no  more 
than  the  penal  svca  natied,   even  though  the  dar.oages  may  be         xnore 
than  the  sum  specified  in  the  penalty.     I   tliink  everywhere  now 
where  the  penal  bond  is  recognized  these  are  the  rules.     In  very 
many  cases   the  parties  expressly  expect  to  be  limited  by  the 
amount.     A  man  aives  sjirety  for  a  public   office.      The  penalty 
there  limits  the  extent  of  his  lialiility. 
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Tiie   statute  in  tMs   state  and  in  nearly  all   tlie   states 

provides  t'lat   on  a  penal  bond  actual  dajiia^jes  alone   can  be   re- 
covered  and  only  up  to   t'.ie   a;iount  of   t'le  obligation.     But   the 
sta'cute  also  provides   t'.iat    tie   judjrient  iiay  stand  as  security 
for   xurf'er  breaclies.     For   exat  pie,    if   t'le  penal  bond  provides 
foi    tiie  doin^^  of  successive   acts  or  tlie  payi'iien!.  of   successi"Bre 
siiras,    tUe   jud^inent    stands  for    tie  furtlier  pyrfonrianc3   as   t]rc 
acts  becone  due.      The   law     still  in  fonri  pen:aJ9ts   the  pa  rty   to 
recover  the  penal  surn,  but   satisfies   it  by  the   payment  of  mere 
daiiajes. 

In  an  action  upon  tlie   covenant  or  a^-reaueut   secured  by  the 
penalty,    the  actual   da:a<^esare  to  be    recovered  whether  Viore   or 
less    tha-n  the  penalty  nained ;  but  in   the  action  upon  the  pena^ 
bond    th.e  iieasure  of  daiages   is   coi.ipensation  for   the  actual  in- 
jury sustained  and  not   exceedinj  the  penalty. 

The   Pennsylvania  case  in  the  book  illustrates   the  differ- 
ence betwean  these  two   forms   of  a;2;ree;ient .      The  parties  had   en- 
tered into  a  contract  for  th.e  sale  of   stocks,   and  their  agree- 
ment was  in  this  fonn:    the  personbound  Made   a  written  instrument 
in  '7liich  he  stated  he  had  undertaken  to  bW  of  tlie   other 
party  certain  stocks   specified   and  to  pay  for   the   sar^e   a 
certain  sum.     Here  was  a  reco;j;nition  of  his   a^rewtjient  to  ^ny, 
Following  was  a  penal  clause  to  the  effect  that  ifl  he  should  not 
buy  he   should  forfeit  the  surn  of  1,000  1.      Now  it  happened  that 
the  stocks  greatly  depreciated  in  value  so   that   tlie  actual 
loss  was  1700  1.      Tlie   question  was  .whether  the  1700  1.    should 
bfc   recovered  or  only  tie  1,000  1.      The    defendant  held  that  it 
was   a  pen^  bond,    and  the  plaintiff  that  it  was   aii  a^-reement 
With  penalty.      Tne   court  decided  that  v/here   tl.'.ere  is   a  covenant 
upon  T/nich-  you   can   sjie  independently  of  the   condition,    then 
3''ou  cajn  recover  actual  daiiaces.     But  in  the  case  of   the  penal 
bond  where   tlie  only  ajreement   is    to   pay   tie  penalty,    no  more 
than  the  pena^J^ty  can  be   recovered. 

If  t-ie  dai.aai'es   equal  or  exceed  the  penalty,    then  by  the 
weijht  of   authority  in  the  United  States,    interest  on  the  penalty 
may   also  be   recovered  a'rom  tlie   time  the  daiiia^es  becaaie  due„ 

A  bond  is  dra^m  up  with   tie  penalty  at  :;55,000,    the   condition 
is  .^?4,000.      The  condition  is  not  fulfilled   and  the  interest 
accuiiulates  untilthe   siim  na  ed  in  t.e   condition  plus   the  interest 
amounts  to  .^6,000.      Tliis  situation  presents   itself  quite  fre- 
quently.    Under  the   rule  you   can  r  ecover  onlj-  ^5..000  even  though 
there  is  <^,000  due.     You   cannot   recover  on  th3  ptnal  bond  more 
than  the  penalty  naxaed.      In  some   of  the   states.,   in  order  to    obvi- 
ate the  hardship  of  tliis  »"ule   the   courts  have  hell  that  where   the 
damages  exceed  the  penalty  and   are  not  paid,    then  you  can  recover 
interest  upon  this  sum  from  the  time  it  is   diie,  upon  the  theory 
that  since  the  conditional  sum  has   not  been  paid  the  penalty  has 
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lias  becogie  due.      Tlie  En^liBli  courts   repudiate   tliis    ru^e.      The 
courts  in  I^Qcliirian   also  do   hot  reco^niae  it.      In  New  York  and 
tlie  majority     of  states   tlie  courts  have  i>ennitted  the  party  to 
get  interest  on  the  pehal  sura  from  the   time  the   sum  has  become 
due  by  way  of  additional  dama,.r6s  for   tie  non'-payment. 

Alternative  Ac^reements.     Besides  the   cases   of  liquidated 
damages  and  nenalty  eind  pehal  bonds   there  is  a  third  case. 
Tnat  is,  where  a  party  agrees   to   do   either  of   ^o  things. 
I    agree  to  deliver  .on  a  certain  day  either  a  horse  or  100 
bushels  of  wheat.     I  have  the  option  of  doj.nj  either.     I  raa;Jr 
say  that  if  I   do  not  deliver  the  ^orso  I  will  pay  $100.      Ordi- 
narily the  a^jreement  is  to  do   one  of  two  tilings,   neither  cf  them 
the  payment  Qf  money.     Suppose  I   do   neither.     Vi/hich  optional 
part  of  tlie  contract  is   the  one  to  enforce?     vVho  shall  ascertain 
what   the  dainages  to  be  recovered  are.      Shall  the  plaintiff  re- 
cover for   the  noTi-delivery  of  the  liorse  or  for  the  non-delivery 
of  the  *haat.      The  wheat  me^  be  worth  $150  and   the  horse   $100; 
%f  the  plaintiff  sues  for  the  horse  he  gets  $100,   if  for  the 
wheat  $150.     VSHao   aliall   detenaine   for_ which  branch  the  defendant 
is   to  be  held  liable?     Tlie   law- proceeds  upon  the   supposition 
that  if   the  defendant  ^as   agreed  to  do   one    of  two  things  he  will 
do  tliat  which  is  raost  favorable   to  him,    and  if  there  is  a  breach 
it  will  be   of   that  thing  wiiich  is  least  favorable  to  him.      Con- 
sequently, if  the  plaintifi    recovers,  he  must  recover  for  the 
breach  least  favorable  to  himself   ajnd  most  favorable  to   the 
defendant,    on  the  ground  that  the  defendsuit  would  have  picked 
out    the  condition  most  agreeable  to  him. 

'vThere  there  is  an  agreement  to    do   One  of  tw    things,   at  the 
option  of  the  promissor,    the  damages  fo'f~£ie  breacli  are  limited 
to    compensation  for  the  alternative   least  beneficial  to   the 
plaintiff.     If,  however,    the  agreement  is  to  do   a  certain  thing  or 
to  pay  a  sum  of  rnoney,   then  the   avan  of  money  named  may  be   either 
liquidated  daijiages   or  penalty  in  accordaiice  with   the  loiles   already 
given. 

If  nv/  agreement  is  to  do. .a  certain  thing  or  to  pay  a  certain 
sum,    the  sum  may  be  dajiages  or  penalty  in  L,ccordance  with  the 
tules  I  have  given  you. 

Thero  is   still  a  tliird  form  of   contract   tliat  does   not  strict- 
ly fall  under  any  of  the  classes  ^hat  we  have  been  considering. 
That  is   to  pay  a   certMn  sum  in  property.      Tiiere,  usually,   if 
the  sum  is  not  paid  in  property  at  the   specified  time,    the 
courts   assume  it  to  be   an  absolute  proiJiise  to  pay  money  and 
consider  it  as  such. 
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VIII .  Damages  for   tlie  non-paytoent  of  r.ioney .      The  question 
of   the  damages  for    the  non-paonnen+.   of  nioney  may   arise  in  one  of 
two   classes   of   cases:    1.  ^JTliere  money  is  dme  Ly  reason  of  an 
express   or  implied     promise  to  pay  it,    and  P.,  Wliere  the  money 
is  due  as   compensation  for   the  comrAssion  of  _a  tort. 

There" are  tv/o  classes  of  cases  in  wluch  ipOney  will  hecome 
due:    one  the  contract,    the  other  the  tort  caso.     Tl^e  asontract 
case  is  whore  there  is    an  agreement   expr6ssed  or  implied  to 
pay  money  which  has   not  been  carried  out:   the  tort  case  is  where 
a  sum  of  money  has  been  ascertained  to  be  c3ue   as  compensation 
for    iiie  commission  of   a  tort   and  tliis   sum  has  not  been  paid. 
Tae  Contract  Case.  The  measure  of  damages  for  tlie  non-pay- 
ment of  money  according  to   contract  is   tlie  aim  of  money  so  agreed 
to  be  paid  together  witli  interest  thereon,   at  the  agreed  rate,   if 
there  be  any,   of  if   there  be  no   ugreenent  as   to  the  rate,  then  at 
the  legal  r  ate  from  the   time   of  i)ayment  so  due  until  the  date  of 
judgment. 

A  promise  is  made  to  pajy  a  certain  sum  of  money  at  a  speci- 
fied time;   the  pgrment  is  not  mad.e  arjd    action  is  brought.      The 
purpose  of   tlie  action  is  not  specifically  to  get  xhe  preciwe 
sum  agreed   to  be  paid  in  the  ordinary  case.      Ordinarily  the   action 
is  not  for  getting  t-ae  paymert  of  the  sum  itself  but  damages 
for  the  non-payment   of  the  sum.      The   damages  for  th.e  non-payrient 
of  money   'include  the  sum  agreed  to  be  paid  'vTith  interest  at 
the  legal  rate,   if  there  was  no   agreed  rate,   from  the   time   the 
moneybecomes  due  until  the  matter  has  heen  reduced  to   judgiiient. 
The   judgment  itseDi"   then  draws   interest,   usually  at    the  legal 
rate,   sometimes  by  special  statute  at   the   rat*  stipulated  in  the 
contract  upon  wliich  the  judgment  was  based^ 

If  there  be  nc   stipulation  as  to  the   rate,   the  judgment  will 
bear  interest  at   the  legal  iate.     But  in  many  of  the  states, 
in  this  state,  Mississippi,  Arkansas,   special   statutes   exi   st, 
declaring   that  if    Uxe  judgment  has  been  obtained  upon  a  contract 
which  itself  provides  a  rate  of  interest,    the  interest  upon  the 
judgment  shall  be  at   that  rat4.        The  legal  rate  in  this  state  is 
6%,  but  if   the  contract  contains  a  rate  of  8^,   the  interest 
upon  the   judgment  will  be  at  that  rate. 

Per  the  mere  non-payment  of  monefw. to   a  person  in  accordance 
with  the  agreement  to  pay  it  to  him  the  law 

deems  the  sum  with  interest  full  ccmtpensation,   and  it  cannot  be 
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increa^sed  by  sliowins  tliat   tue  non-payinent  caused  great  or   special 
or  unusual  injury  to   tlie  person  to  whom  the  payment  was   due. 
Where   the  promise  is   sir'iply  to   pav  rAoney,   not  to  use  the 
money  for    the  a^ c ompli shmant   of   sd  me   collateral  object  or  to 
pay  the  money  to   a  thirs  i)erson  the  law  deeiris  the   sum  to  be  paid 
with  Je^al  interest  or  agreed  interest  full   coropensation.      Con- 
trary to   the  usual   rule  you   cannot  increase   the  damac^jes  by 
showing  that  the  non-  peyment  caused  special  injury,       .Suppose  I 
said    to  A  when  I    loaned  the  money  that  I   must  have  the  money   at 
a  certain  date  to  meet   certain  obligations   or  become  bankrupt. 
Applying  tl^e  rule  of  Hetdley  v,  Baxendale  we  would  say  that   the 
person  made   tiiis   contract  under  these   circumstances   and  t'lat 
the  unusual  damages  sliould  be  recovered.     But   this  is  an  excep- 
tion.     The   law  deems  interest  in  addition  to  the  sum  full  and 
complete   compensation  for  all  possible  da:.aaGes.      If  A  cannot  pay 
and  forces  me  into  bonkrupcy  and  great  loss  I   cannot   recover 
more  co^tpenoation.     It  was  a  rule  early  established  in  the  En- 
glish law  that   the   sum  with   legal  interest  was  full   compensation. 
Under  no  clrcuinstances,   by  reason  of  unusual  or  special   conse- 
quences  even  thouj;h  the  party  had  tl:ie   circuiistaiices  in  conteo- 
plation  when  he  r-iade    tlie  contract,    caji  he  be  liable  for  any  more; 
it  makes  no  difference  how  directly  the   suffering  follov/s  from 
the  non-payment. 

Contrast  this  with  the  case  where    the  person  agrees    to  pay 
money  to   another  to   accomplish  some  ulterior  purpose,    as,   for 
instance,   if  I    should  promise  A  to   pay  a  certain  sum  of  money 
for  his   taxes  or  to   remove   an   encumbrance  on  liis  property.     Here 
the  proirlse  is   not  to  pay  the  money  to  A,  but  to   a  tloird  person 
for  A' s  benefit.      In  this   case   the  ordinary   rule  of  Hadley  v. 
Saxendale  holds.      If  I   pro57iise  to  A  to   paj/  IrLs   taxes  and   then 
fail  to   do    so   and  tlie  property  is  lost,   I    am  liable   for    tlie  full 
value   of    tlie  property.      If  I    say  to  A:    "I   will  pay  you  ,^^100  and 
you  can  talce  that  and  pay  tlie  taxes   on  your  property  yourself," 
then  if  1   fail  to  perform  nji  agreement  he   can  recover  only  the 
4100  with  interest.     The  distinction  lies  between  the  case  where 
I  promise  to  pay  money  directly  to  a  second  person  and  the?; 

case  where  I   promise  to  pay  money  to  a  certain  other  person  for 
the  ace  ompli  sliment  of  some  collateral  object.       Tip^e  law  aonsiders 
one  a  bare  promise  to  pay  and  the  other  a  promise  to  pay  to   a 
third  person  a  sum  for  the  accomplishment  of  some  other  purpose. 
In  the  second  instance  the  rule   of  Hadley  v.   Baxendale  holds. 
I   am  liable  for  the  full  damages  that  result  from  the  non-payment, 
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But  where  tlie  pronise  is    to  pay  noney  to      a  "tiiird  pbrson  for 
the  purpose   of   acconplisliinc   a  p ar ti cul ar  1 9;vf ul   o o j a c t >    as, 
for  exam^ile,    to  pay   taxes,    to   renove   encumbrances,   to  honor  checks, 
and  t'-ie  like,   the  party  injured  is  not  limitud  to  interest  biTE 
may  recover  according  to  the  actual  injury, 

Tlie   case  of  oioney  depSsited  in  a  bank  to  be  drawn  upon  by 
check  is  a  cjood  illustration.      The   contract  between  me  and  the 
bank  at   the   time  I   deposit  tlie  raoney  is  tliat  my  shocks  B](Jall  be 
honored.      If  I   give  checks  to  third  persons   tlie  bank  is  under 
oblii'^ations   to  cash  those   checks.      If  t'oe  bank  fai].s   to   do   so 
and  1    am  arrested  for  non-paj^ment   of   debts   or  for  obtaiiiinij; 
goods   on  false  pretenses  by  pretendin:^  to  have  moneyoin  the  bank 
when  my  checks   are  not  honored    tie  re  I    can  recover  daiTB-jes  from 
the  barak  for  the   actual  injury.      A  case  of    this  kind  came  up 
recently  in  I'linnesota.     A  depositor  j^ave  a  check  to  a  tliird  per- 
son for  the  paynient  of  a  debt.      Owing  to   the  mistake  of    the  cash- 
ier the  check  was  not  honored  and  tlie  depositor  was  arrested  for 
the  non-payment   of   tie  debt.     Tho  bank  holds  tliat  the  only  dam- 
ages that  could  be  recovered  ''/as  the  interest.     The  court  held 
that  the  bank  was  not  limited  to  interest  but  that   the  whole 
injury  must  be  compensated  for. 

Interest  may  be  recovered  on  money  unpaid,    either  by  virtue 
of  an  a^reQiient  to  pay  interest  or  by  virtue  of  tie  irules  of  lajr. 
In  tlie  former  case  it  is  interest  by  contract.     In  the  1  atter  case 
it  is  interest   as  dama^te. 

I  want  to  make  clear  here   the  distinction  between  interest 
by  way  of   contract,    and  interest  by  w^  of   da:;Aie3.     With 
interest  by  way  of  contract  we  have  nothing  to  do  in  this   course, 
Supposo  we  have  a  note  of  tliis  kind: 

Ann  Arbor,  Ilich,,   Jan.    1,    1898. 
One  year  after  date  I  promise  to  pay  A  tlie  auin  of  ^lOO* 

"3." 
If   tlie   sui,'!  is  not  jpiaid  on  the  first  of  January,    1899, A  has   sus- 
tained an  injury  in  not  receivin:;   tlae  pay:aent .      Tlie   law  in  -tiiis 
case  will  give  interest  strictly  by  way  of  dajnagec  because  3 
has   not  paid  the  $100.     He  cannot  have   the   interest   a  s  dama^jos 
until  3  is  in  default.     During  tlie  year  the   sun  is   not  due   and 
the  damages  will  not  be   due.     Interest  as  damages  will  run  ohly 
from  Jan.    1,   1899. 

But  suppose  I  have  a  note  of   this  Icind: 

Ann  Arbor,   Mch.,   Jan.   1,   1898. 
One  year  aj'ter  dato  I  promise  to  pay  A  the  sum  of  ^100  with 
interest  a  t  6^.  "3." 

Nov^  I  will  draw  interest  from  the  date  of   the  note,     interest 
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"by  way  od  dai.iaies  will  run  froia  tlie  date  of  default.      'Juen  Jan, 
1^   1399,   coines   around  S  owes  A   ■^106  .      If  he  r:al3S  default,   thelaw 
will  compute  interest  as  daiAages  on   tie  ^lOSo      Tne  only  question 
is  vJ:  etlier  t/ie  contract  rate  will   inn  after  maturity  as  before. 
If  tlie  contract  "bears  interest  by  its  tenas  all  tlie  interest 

that  is  payable  by  virtue  of   the  contract  is  interest  by  waj'  of 

contracto      If    the  contract  bears  no   rate  of  interest,    then  dain- 
ages  will  be   coiiputed  at  the  lejal  rate. 

Wlienever  money  is  due   and  not  paid  tlie   laiv  will  give  interest 
as  dariiages   from  tlie  date  tlmt   the  pjyment  was  due  at   tie  le^al 
rate.      If  there  is   to  be  interest  before  maturity,   it  nust  be 
interest  upon  the   contract. 

Interest  by  wajr  of  contract  me;y  be  reoovertd  upon  money  for 
the  period  before  it   becomesfdue.      Interest  as   daanatjes   can  be   recov- 
ered only  from  the   time  the  money  became  due   and  was  not  paid. 
Interest  by  way  of   contract  m^'-  be  recovered  at  whateTor  rate  the 
parties  have  fixed,  if  it  be  a  rate  permitted  by  law.     interest 
by  wa^'  od  da'.ia<3es   can  be   recovered  only  at    tie   le;3al   rate. 

SuppoHG  we  have   a  contract   calling  for  interest    'at  8^.      In 
this   state    the  lejal  rate  is  6^^    ajid   this  is  the   rate  at  which 
interest  will  b6  computed  if   there  is  no '".stipulated  rate  in  the 
contract.      8^  being  ^Adtlan  the  limit  prescribed  by  st  atute,   in- 
terest will  be  computed  on  tliis   contract  at  this  rate.      In  some 
states  there  is  no  limit  to  the  rate  which  the  parties  nay  fix. 
Interest  by  way  of  contract  ra^  be  recovered  anywhere  within 
the   rancP  which  the   lav/  allows,  but  interest  by  way  of  daraa^es 
can  be   recovered  only  at  the  le^al  rate. 

3y  the  weifjht  of  authority  wiiore  the  contract  fixes    tie  rate 
of  interest  before  maturity,    tlie  saxie   rate  continues   after  matur- 
ity lintil  payment,    though  sorae  cas3s   allow  simply  tlie   lecjal   rate 
after  maturity  where  the  lejal  rate  is  less  tlian    Hie  agreed  rate. 
Tliis  latter  was  at  one    time   the  case  in  Indiana,     If  a  con- 
tract  called  for  interest   at  8:1  and  the  legal   rate  was  6^, 
interest  at   tie  contr  act  rate  would  be  recovered  only  for  the 
time  before  riiaturity.,    after  that,    at  the  legal  rate,   6f,,     Sut  in 
the  majority  of   states  wlisre    the  contract   stipulates  the  inter- 
est before  maturity,    tie   same   rate   continues    Ei'ter  maturity. 

The   only  question  tiat   arises  is  Miether  the  stipulated  inter- 
est is  by  way  of  contract  or  dai-^iages.      If   the  contract   contains 
the  words'^until  paid,"   the   rate   covers  tie  entire  period. 
Most   courts  will  presiome  that   these   viotds  are  ii-plied  in   the 
contract.      There  have  been  cases.,   however,   whe»-e  courts  have  l-illd 
that   after  maturity  interest  could  be  computed  only  at  the  legal 
rate. 
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Interest  as  da3ia3es  is  estiiaated  at   tlie  rate  prevailin^^  at 
the  time  default  is  made,    and,   according  to   tbe  weight  of  autliority 
at  tlie  rate  of    tlie  place  of  payment. 

Tliere  is   sovne  difference  in  regard  to  tliis  last,    some   author- 
ities lioldinj  that  the  rate  of  the  place  whore  the  contract  is 
made,    and  not  the  place  of  payment,   should  be  the  rate. 

Interest  as   damages   cannot  "be   recover<id  upon  demands  which 
are  wholly  unliquidated   and  uncertain. 

TlitJ  reason  for   tliis   is  obvious.      If  I    am  charged  witli  inter- 
est for  the  non-pay.nent   of  money,    I    certainly  oujht  not  be  liable 
unless  I   know  tlxe  sum.     I    certainly  cannot  be  held   to  be  in  de- 
fault for  the  payment  of  some  uncertain  sum,   and  lintil  I  have 
made  default  I   am  not  liable  for  interest  as  dajiE^es . 

A  claim  will  be  deemed  liquidated  for   tlie  purpose  of  interest 
wlienever  it  is   either  certain  or  capable  of  beinj;  made  certain 
"by  coi;iputation  merely,    or  by  reference  to  market  or  other  ascer- 
tainable values. 

A  sua:!  is  certain  which  is  either  certain  iteelf  or  capable 
of  beittij  made  certain  by  reference  to   some  standard. 

^JThenever  a  demand   so   liquidated  is  not  paid  when  it  becomes 
due,   interest  by  way  ofi  daj-iia^es  may  be   recovered  upon  it  from  the 
time  it  SD    becomes  due  ijintil  the  date  of   the  judccient. 

oOo — 
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oOo 

Contracts  for   tlie  payinen t  of  !:io ney  wliere  no  time  lira. t  is 
apecif iodo 

Wli9r<5  no   tine   is   specified  for  tlie  payment   of  monpiy,    or 
where  it  is    expressly  payable  on  dainand  or  where  it   catne   riijht- 
fully  into   tlie  def  endajit*  s  hands,   ani  is  not  detained  in  viola- 
tion of   eni^r  duTsy  or  acreement  to   pay  it  over,    interest  as  danB^es 
ceinnot  be  recovered  until  after  the  demand  for  payment  and   a 
refusal  or  nei:lect  to  comply, 

Tliere  are    tLiree  "brajriched  of   this  proposition  that  require 
dome  attentioHo      1.    If  there  be  no   time  specified  for  the  pay- 
ment  of  money.      If  I  have  m.oney  in  my  hands  belonjin^::  to   somebody 
else  and  there  is  no   tim.e  specified  for  paying,   I    am  not  in  de- 
fault fomot  paying  until  tiie  mone;''  is  deiianded.     The  law  pre- 
sumes  that  payment  is   due  upon  demand.      There  can  be  no  default 
until  th.e  money  is  demanded  and  there  has  been  a  refusal  or  no- 
gleet   to   comply.      2.  Wliere  the  money  is   expressly  payable  on 
demand.     In  this   case  demand  must  be  made  before  interest  as 
damages  can  be  recovered.      3.     \71iere  money  came   rightfully 
into   the  defendant's  hands   and  there   is  no   charge  upon  him  to 
pay  it  over,   as  where  a  person  is   asked  to   keep  money  subject 
to  further  i  .structions.     No  interest  as  damagos  can  be  recover- 
ed in  tMs   case. 

But  if   the  money  was   obtained  wrongfully  or  by  extortion  or 
by  traud,   nodemand  is  necessary,   and  interest  as  dajiiages  may  be 
recovered  from  the  time   it  was  so    obrtained.     If  tne  money  was 
rightfully  obtained  and  wrongfully  detained  no   demand  is  necessary. 
An  exaiTiple  of   the  latter  cas4  would  be  where  an  agent  tv 
authorized  to   collect  .  .onoy  with  instructions   as  soon  as  he 
collects  to   turn  the  money  over.     He  bb^tains  the  money  and 
fails  to   remit.      Tlae  money  was   rightfully  obtained  but  wrong- 
fully detained.     Damages  can  be  obtained  from  the  time  the  monoy 
ought  to  have  been  paid. 

2.     Di  Tort.  You  readily  see  a  difference  between  these  cases 
with  which  we  have  been  dealing  and  the  tort  case.     In  tlie  tort 
case  tliere  is  no  agreement,   in  the   contract   -cliere  is.     In  the 
contract  case   the  sum  is  liquidated;  in  the  tort  cage  the  smm 
awaits  liquidations     In  the  contract  case  the  axrount  is   either 
cert&in  or  readily  ascertainable;  in  tlie  tort  case   the 
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money  comes  as  conpensation  for  the  cormrdssion  o£  some  tort,  and 
in  verir  r.any  ca.ses  from  the  nature  of  the  circumstances  you  can- 
not  tell  hew  much  is  due.      In  the   case  of    assajult   and  battery 

the  pSiaintiff  is   entitled  to   compensation>   but    the  amoiint  to  be 
paid  is  uncertain,    and   interest  by  way  of  damages   cannot  be 
assessed  until  the   sum  is   known.     Until   the  si^rard  is  made  the 
defendant  does  not  know  with  how  much  he  ib   chargeehle,    and  he' 
is  not  in  default  for  not  pay^.i-^;  the   sum  until  it  is   ascertain- 
ed,     Tliero  can  be  no;  int.srost  on  dama^'es  until   the   sum  has  been 
ascertained  by  jud.^ment.      On  claims   of   this   sorx,   th^n,    interest 
must  be  recovered  from  the  date  of  the    jud^^nont . 

Interest  upon  claims   for  the   commission  of    torts  is   not 
usually  recovei-able  until  the   claim  has  been  liquidated  by  loduc- 
tion    ^o  judsraent.      This  seems   to  be  the  rule   in  all  cases   of  per- 
sonal injury,    such   as   assault   and  battery,    slander,    lubel,   flase 
imprisonment,    nejlect,   injur:,',    and    the  like. 

It  is  not  possible  to   lay  down  any  very  definite  rule  here 
owin^   to  the  varying   courses   taken  by  the  different   courts,      in 
read-inc  the  older  cases  you  will  find   a  great  deal  indicating 
that  the  jury  was  vested  with  a  great  deal  of  le«way  in  deter- 
mining whether  they  would  give  interest.      In  modern  cases   the 
rule   seems   to  be  not   to  give  incerest   as  damages  until  the 
amount  has  been  liquidated  by  being   reduced  to   judlgment.      In   tke 
earlier  causes  the  jury  seams  to  have  been  vested  with  a  good 
deal  of  discretion  asnto  how  -iiiey  would   act  in  this  matter. 
There  is    an  exception  to   this   rule — the  case  of  property 
having   a  fixed  and   readily  ascertainable  value.      Suppose  I    ship 
goods  by  rail  and  they  are  destroyed  by  negli^ijence  of    tlie  rail- 
road  company.        YPnen  iiiey   are  lost  I    can  show  the  real   amount 
of  damages  from  the  current  market  prices   or  .other 

standards ^      Thore  is   no   reason  why  interest   should  not  be   recover- 
ed from  the  date   of    tlie   loss,      in  the  assault  and  battery  case 
there  is  no   standard  of  inquiry   that  can  be  applie<fif.      Ift  depends 
entirely  upon  the  varyinj  views  of  men,    and  until   the  properly 
established  tribunal  ha,s       .determined  the   ax-iount  of   the  loss,    there 
is  nothing  upon  v/hich  interest   car   be   computed c 

Where  property  having  a  definite  or  readily  ascertainable 
value  is  wrongfully  raken,   detained,    injured,   or  destroyed,    the 
prevailing  rule  is   that  interest   and  dansges  may  be    recovered  on 
the  loss  from  the  time  of   the  wrongful  act.     But  if    the  damages  in 
tort   are  uncertain  and  not  readily  ascertainable,    interest  as 
dai'i^ages   cannot  be   recovered  until  the   amount   of   the   loss  has  bebn 
liquidated  by  judgment. 
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V/e  now  enter  upon  a  new  field  of  our  study,    the  application 
of   these  rules   to   specific   cases.     All  tliese  cases   are  covered 
by  the  principles   already  discovered   and   I    shr.ll  now  take  up 
their  application  to   sone  of  the  faLuliar  transactions. 

IX.  DaiiTages  for  Breach  Of  Contracts   concerning  Personal 
Property. 

Most  ofnthe   contracts  in  this   field  are    contracts  to   sell 
or  supply  ^oods  on  the  one  hand,    and   contracts  to  huy  or   taJie 
goods   o-    the  other.      Contracts  to    loan,    koep,   hire  ^oods   aro 
exceedingly  coiimon  forms   of   contracts   tl'iat  need  to  be  deaJ.t  with. 

a.  Breac^  _of  Agreements   to  Sell  Go^ds.   The  specific   case 
would  be  "this:  "Suppose  A  acroae  with  B  tliat   at    a  certain  time 
he  will  supply  hiii  with  the   specified  i;oods  for  a  certain  spec  1- 
fied  price,     \vhat  wxll  be   the  iaeasure   of  damages  in  case  of   a 
breach  of    this   concract? 

The  msasure  of  dai'iages   for  the  breach  of  a  contract  to   sell 
or  supply  i£Oods  v/hore  the  coods  have  not  been  paid  for  in  advance 
is   ordinarily  the  differonco  between  the  market  p^ico   and   the  con- 
tract p^ice  of  the  goods   at  the   time  and  place  of  delivery,  with 
legal  interest  upon  such  differonce  from  the  time  of  default  until 
the  dat6  of  judgment.     Vi/here  no  time   of  delivery  is   expressly 
agreed  upon,    a  reasonable  time  is  implied.      If   there  be  no  market 
at  tho   place  of  delivery,   then  the  price  of   the  goods  in  the  near- 
est and  most   available  market  witii  1iie  cost  of  transportation 
added  furnishes  £he  basis   for  Hie  damages. 

vThat  will  be   the  measure  of   tiie  dar^iages  if   the  goods  havo  no 
market  pi\lce  at  all,    as  in  the  case  of  famiaiy  heir-3ooms,   old 
pictures,    certain  articles   that  have  no  value  aside  from  their 
associations. 

If  th'd  goods  be  such   as  have  no  market  value  or  are  not  to 
be  iDrocured  in  any  market,    then  the  measure   of  damages  must  be' 
based  upon  the  reasonable  value  of   the  goods  under  such  circum- 
stances   as  the  parties   can  fairly  be   said  to  have  donteraplated. 
Suppose  now  the    agreement   is    to   deliver  the  goods  at  town 
A,   but    -the  defendant  delivers   thera  at  town  B,    or  suppose   the 
agreement  is   to  deliver  the  goods   at  time  A  but   tlie  defendant 
delivers;  them  at   time  B. 

If   the  default  be   that  the  goods   though  delivered  are  not  de- 
livered at  the   time  or  place  agreed  upon,    then   the  measure  of  dam- 
ages must  ordinarily  be  the  difference  between  their  value    at    tho 
time   or  place  agreed  upon,    and  their  value   at   the  time  or  place 
of   actual  delivery,    together  v/ith  the  loss  of  use   of   the  goods 
during;  the  ielay.     If  the  default  be  in  not  delivering  all  of  th  c 
goods  agreed  ujxjn  the  measure  ot  daiaago^  i*j  tiie  difference  be- 
tween the  value  of   tlie  whole  and  the  value  of   the  part  delivered. 
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We  found  in  tlie  last  lecture   t]iat  two  ptiases  of   the  question 
presented  itself;  first,  where  the  party  has  paiid  for   the  goods, 
and  second,   whore  he  paid   for   them  after  delivery.      The   rule  we 
discussed  in  the  last  lecture  applied  to   those   cases  where  the 
party  had  not  paid  for   the  ■:;oods.      Tho   rule  for  estimating  danages 
there  is   tlie  difference  "between  tho  contr  .act  price  and  the  market 
price  of  the  goods.     Another  rale  riust  be  given  for   the  case  where 
th  ^goods  have  hecn  paid  for  in  advance.      If  I   have  not  paid   for 
the  goods   aiid  the  gooda   ar6  not  delivered  at  the   tine   called  for 
in  the  contract,   tho  measure  of  my  loss  is  the  difference  between 
the   contract  piricc  and  the  price  which  I   dould  have   obtained  on 
the  market.     If  the  goods   are  worth  less  on  the  market  than  the 
contract  price  I    cannot  recover  anythinga 

Sut  suppose  I   have  paid  for  the  goods  jn  advance  and  th^  are 
not  delivered.     I   an  certainiliy  entitled  to  havo  my  money  back.  But 
plainly  I   should  also    have  wliat  I   intended  to  make  by  the  ooDntract, 
that  is,    the  difforenco  between  the  price  I  jiaid  for  tho  goods 
and  the  market  price.     The   rule   as  ordianrily  stated  is   this — If 
a  party  has  paid  his  money  he  is   entitled  to  have  back  the  market 
value  of    tlae  goods.      The  s^m  he   actually  paid   and  the   intended 
profits   a.g   shown  by  the  market  prico   arc  b@th  recovered  under  tho 
one  head  of  market  price.     But  if   the  market  value  is  less   than 
tho  svm  he  has  pziid,  ho  recovers  the  original  s\jiii. 

The   case  that  furnishes   some  difficultylihore  is  that  of   stocks 
^d  bonds.     For  exariple,    a  man  contracts   to  deliver  certain  stocks 
at  a  certain  time  and  fails  to  do    so   and  action  is  brought.      In 
the  time   thy  stocks  r.iay  havo  gone  up.  .or  dojfn.        Changes  probably 
havo  occurred  in  the  market  between  the  time  of  default  and  judg- 
ment.    The  question  ir>,  what  price  is  to  be  taken  in  estimating 
the  damages?     Some  causes  have  held  ths.t  the  party  may  tako  tlie  high- 
est point  the  stocks  have  reached  in  the  interval.      This  opinion  is 
held  in  the   early  cases   in  Now  York,     Bug  in  later  cases  the  matter 
was  very  carefully  examined  and  the  court  of  Appeals  cajno  to   the 
conclusion  that  if   the  par<6y  had   any  option  of  the   time   for   osti- 
maxing  the  daiaagos  it  must  only  be   tho    time  intervening  between 
the  default  and  reasonable  time  within  which  to  bring  action,    that 
time  being  a  matter  for  the  jury.     The  other  rule  gives  some 
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possibility  for  speculation  with  re{jard  to  the  contingencies  of 
the  market.      If   t'aere  is   a  corner  in  the  market  tho  partgr  may 
seize  upon  that  particular  time  for  ostiiiiating  damaces.      New 
York  abandoned  tliat  irule  and  i.iost  of  tlie  courts  have  fol2iowed 
her  exaiiple. 

Where  the  goods  have  been  paid  for  in  advance  there  is  some 
conflict  of   autlaority,      Tho  decisions   of  .nost  states  permit   the 
recovery  of  their  market  value  at  the  time   and  place  of  delivery, 
and  some  courts,   especially  in  tlie  caso  of  bonds  and  stocks  permit 
the  recovery  of  the  highest  market  value  which  the  goods  havo 
reached  between  the  date  of  broach  and  the   c  otu/ienc emont  of  the 
suit,  providing  the  comnencement  of  suit  is  not  unreasonably  de- 
layed . 

These  tules  based  upon  the  difference  in  market  values,   fur- 
nish the  measure  of  damages  in  all  cases  in  which  no  unusual  or 
special  circunistances  appear.     In  some  cases,  however,    consequen- 
tial damages  may  be  recovered.     Mere  speculative,  possible  or  con- 
tingent profits  cannot  be  recovered  but  damages  other  than  the 
difference  in  market  values  can  be  recovered  if   they  can  be  proved 
with  reasonable  certainty  and  can  fairly  be  said  to  have  been  in 
the  contemplation  of  the  parties  at  the  time    thqy  made    the  contract, 
In  the  ordinary  case,   if   tlie  goods  have  not  boon  supplied, 
the  difference  in  maJcket  values  furnishes  the  basis  of  estimating 
damages.     But  there  may  be  cases  in  which  a  wider  range  can  be 
permitted,   as  in  some  of  the  cases  given  in  tho  book.     In  one 
case  where  a  party  had  agreed  to  take   certain  goods  and  failed 
to  do  so  it  was  decidod  that  the  party  fumisiiing   the  goods   could 
recover  the  reasonable  profits.      In  another  case  in  the  south  a 
party  had   agreed  to  |>urnish  a  certain  annunt  of  fertilizer   and 
only  furnished  half.      The  plaintiff  put  the  amount  that   had  been 
furnished  over  half  liis  laM  and  then  sued  for   tiie  loss  in  the 
value  of  the  crop  of  the  plantation  for  not  having  tlae  whole 
amount. 

In  another  case  a  party  had   agreed  to   furnish  paris  green. 
He  furnished  sometliing  like  paris  groen  but  which  did  not  prevent 
the  worms  destroying  a  cotton  crop.     The  plaintiff  sued  for  the 
loss   of   tid  crop.     At  first    tiie  court  held  that   the  loss  was  too 
uncertain  for  estimating  daaiages  but  later  it  '.7as  decided  that 
damages  could  be  sissessed  for  the  loss  of    the  crop. 
B,   The  Broach  of  Warrantee  of  Title   to   Goods  Sold. 
A  agrees  to   soil  B  a  certain  bhattel.     Ho  fux-nishes  the  chattel 
but    tlie  title   fails.      A  has  no   title   and  3  is   divested  of  it. 
The   result   is    tiat  B  loses   the   chattel.      Tlae   same   rule   applies 
here  as  whore  a  party  has  agreed  to  furnish  and  has  not  done  so, 
Zhe  same  two  phases  of   Uie  question  asnin   the  former  casu  come 
up  hero. 
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Damages   for  tlie  breach  of  warrantee  of   title   to  the  goods   sold 
where  the  buyer  has  been  divested  b^''   a  superior  title   are  usually 
the  same  as  for  failure  to  supiily  the  goods,    namely,   f orst, 
where  the  price  has  been  paid  the  difference  between  tlae  agreed 
price  and   the  market  price  at    tlie    time  of  dispossession,   and, 
second  where  the  goods  have  been  .paid  for  the  market  v  alue  at  the 
time   of  dispossession  with  interest, 

though  by  some  authorit/jes  the  contract  price  and  interest,   the 
ordinary  rule  in  that  case  being  that   tiie  party  may  recover  the 
market  value.        There  are  a  few  cases  in  which  the   rxile  in  real 
estate  is  applied,   that  is,   that  you  simply  get  back  the  contract 
price. 

But  in  order  to   recover  more    tlian  _nominal  damages  in  either 
case  the  buyre  miust   show  t]iat  lie  has   actually  been  dispossessed  by 
or  has  yielded  to   the  paramount  title. 

C .   The  Breach  of  the  V/arrantee  of  Q,uality  of  Goods  Sold . 
For  the  breach  of  warrantee  of  quality  o^  goods  sold,    the  purchas- 
ed is   entitled  to   recover  the  difference  between  the   actual  value 
of  the  property  at  t  he  time  of  tlie  sale  and  what  its  value  would 
have  been  if   tlie  property  had  been  what  it  was  warranted  to  be. 
Where  the  article  is   sold  for  a  particular  use  or  to   accomplish 
a  particular  purpose,    then  the   difference  between  the  actual  value 
and  the  value  for  the  use  or  purpose  contemplated  furnishes  the 
measure   of  damages.      If  the  goods   are   sold  with  the  warrantee  that 
they  are  suitable  for  the  parti cviLzw  purpose,;  and  the  purciiaser 
ia  endeavoring   to  vise  t'lem  for  that  purpose   sioffers  natural   ajid 
proximate  injury  he  is   entitled  for  compensation  for  that  injury 
in  addition  to.ithe  difference  in  value. 

V/here  goods  have  been  purchased  with  the  warrantee  of  qual- 
ity for   th3  purpose   of  .resala  and  the  purchaser,   hau  ng   sold 
them  wi%h  the  sane  warrantee  is   compelled   to  pay  damages  for  its 
breach  the  amount   so  paid  is  prima  facie   evidence  of    the  amount  he 
may  recover  from  his  vendor. 

If  the  first  purchaser  gives  his  vendor  notice  of  and  op- 
portunity to  defend   tiie  action  by  the  second  purchaser,    then  the 
costs   of    tliat   action  mayjbe  added  to    t  e   amount  to  be   recovered, 
I  want  to   ask  your  opinion  on  another  phase  of   this   question 
and  we  will   leave  it.       -Suppose  goods   are   sold   on  a  warrantee 
and   the  purchaser  rescinds  tiie  contract   can  dam^es  be  recovered? 
Suppose  A  agrees  to   sell  B   a  horse   ani  B  finds  the  horse 
not   as  stipulated  in  the   cait^'act   and  rescinds  the  contract 
and  returns   the  horse,    can  3   r&cover  daniages?     May  there  be 
any  recovery  on  the   contract?     May  there  be   any  action  in 
tort? 
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D.  Broach  of  Agreement  _to  Buy  Goods, 
We  have   considered  "the  broach  of   acrooiiient  to   sell,    the  broach 
of  warrantee  of   title  and   the  broach  of  warrantee   of  quality. 
We   now  consid^^r   the  breach  of  agreements   to   take  goods.      Our 
case  will  be   tbis:    A  agrees   to   sell   to  B   and  3   agrees   to  bujr 
of  A  a  certain  chattel   at   a  cormnon  price.     3  refuses   to   take 
the  goods.     What  is   the  Measure  of  danages?     Vfnat  must    the   sel- 
ler have  to  fully  compensate  for  the  breach?     if  the  contract  has 
been  so  far  completed  that  the  title  may  be  deemed  to  have 
passed;,   then  he  may  sue  for  the  price.     But  suppose  that  the 
title  has  not  passed.      Suppose  the   agreement  is  that  the  title 
shall  pass  upon  the  payment  of-  a  certain  sum.     3  refuses  to   take 
the  article.      The   loss  of  A  will  be   the  difference  between  the 
price  3  agreed  to  pay  and  the  market  price.      If  the  market  price 
is  loss  than  the  ccontract  price  the  damages  will  be  the  differ- 
ence between  the   agreed  price   and  the  market  price. 

So  we  have  two   cases:    one  wliere  t'le  title  has  passed,   another 
where  the   title  has   not  passed. 

If  the  ontract  is   so  far  completed  as   to  pass  the  titlo, 
tlie   seller's  daiiiagos  is   the  agreed  price  with  interest.      If 
there  was  no  price  agreed  upon, "'Then  the  fair  value  of   the 
article c      If  the    title  has  not  passed,    then  the  damages  will  be 
the  difference  between  the  contract  price  and  the  market  price   at 
the  time   and  place   of  delivery  agreed  upon  wi-fch  interest  from  the 
time   of  default. 

In  tliis   clacs   of   cases  it  is   atoost  impo5sib;i!e  that    tliere 
should  be  any  consequential  daiiiages.      The  buyer  may  sustain 
consequential  but  the   seller  is  very  rarely  entitled 
to   them-. 

Another  phase  of  tlie   question  will  be  this;    Suppose  3   orders 
of  A  somo  article  to  be  raanixfactuted  which  has  no  particular 
market  value.      Suppose  he  orders  of  A  some   article  which  has 
no  value  to   any  body  else,    a  picture  or  statue   of  one  of  his 
ancestors.      Suppose  he  then  refuses  to   take  the   article  upon 
completione  You  cannot  take   t:ie  article  into   the  market   and   sell 
it  for  it  has  no  market  valBo.      The  only  thing  to  do  is   to   sue 
the   contractor  for  tlie  time  and  material  spent  in  its   con- 
struction. 
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If  goods  of  anu  nusual  kind  for  which,  there  i3  no  narket 
are   ordered  to  "be  manufactured  and   arc  wrongfully  rejected  upon 
complotion  the  daiia^es    arc  usually  the  price  agreed  to  "oe  paid. 
There  is  still  another  aspect,      Tlie  case  I   put  last  is  vGiero 
the  goods  have  been  ordered  and  manufactured  and  tendered  and 
refused.     There  the  agreed  price  is  ordinarily  the  measure  of 
damages.     But  take  this   case:    B  orders   of  A  certain  goods   to 
be  made.     The  article  may  be  one  tliat  has   a  market  value.     Now 
iDupposo  A  ropudia.tes  the  order  before  the  beginning  of   the  work. 
A  makes   a  contract  with  B   to  make  an  engine  for  $1,000.      Before 
A  commence  v/ork  A  repudiates  the   contr  act  and  tells  A  not  to 
go  on.     ViTnat  shall  be  the  measure  of  danag-os?     Suppose  again 
A  has  gone   some   distance  in  the  manufacture  of  the  goods   and 
then  B  countermands   the  order.      The  rule  usually  applied  in  these 
Tcases  is   tliat   of   the   case  of  Masterson  v.    City  of  Brooklyn. 
The  measure   of  damao'es   is  usually  the  profits  wliich  the   contract- 
or expected  to  make  from  fht)  contract.      If  the  order  is   revoked 
before  the  manufacture  is  begun  the  law  gives  the  plaintiff  the 
amount  of  profits  he   expected  to  make. 

But  itnis  different  when  the  manufacture  has  begun  in  some 
way  and  the  order  is   then  countermanded.     This  is  illustrated 
in  a  case  in  Michigan  whore  an  ergine  had  been  ordered  and  the 
manufacturer  had  gone   some  distance  in   the  manufacture.      The 
manufacturer  tried  to  recover  the  time  and  material  he  had  spent 
upon  the  engine.     But  -Bi  e  court  held  tMat  the  defendant  had 
never  gcaned  the   engine  and  the  time   and   labor  spent  upon  it. 
The  court  hel     that  the  only  basis  of  action  was  upon  the  special 
contract  and  upon  the  defendant's    refusal  to  permit  the  plaintiffs 
to  go   on  and  complete  the  contract  and  make  t   e  profits  he  ex- 
pected to  make.      In  121  U.So   264   the  court  held  tliat  the   amount 
of  damages  is   the  profits  which  woxld  have  been  made  if  the  con- 
tract had  boon  carried   out. 

If  goods   are  ordered  and  bof ore  their  manufacture  has  begun 
the  order  is   revoked  the  measure  of  dariHsges  is  usiAally  the  prof- 
its which  would  have  been  made  if  the   contract  had  been  completed. 

121  U.    S.   264. 
If  the  order  is   revoked  after  the  goods  ar<i  partially  com- 
|5leted  then  the  dtiraages  must  depend  upon  the   circumstances  of 
each  case,  being   such  as  will  compensate  the  plaintiff  for  the 
loss  he  has  sustained  from  not  being  permitted  to   complete  the 
contract. 

Hosmer  v.   Wilson,    7  Mich.    294. 
74  Am,   Dec,    716, 
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X.  Damagos  for  Breacli  of   Contracts   Concerning-  Real  Property. 
The  first   suLject  I    sliall  take  up  under   this  liead  is   the  breach 
of   the  laondeos   a^jreeinent  to  buy. 

A  a^'rees  with  B   to   sell  to  3   a  certain  piece  of   real   estate 
and  B  agrees  to  buy  t'.iat  real  estate  ani  to  pay  a  certain  sum, 
A  does  what  he  con  to   carry  out  the   contract.     Bat  B   refuses   to 
take  the  property.       rJTliat  is  the  iieasure  of  daiiia^es?     In  the 
case  of  personal  property  we  found  the  measure  of  dai;Tai2es  would 
be  the  difference  bet^/een  the  market   and  contract  prices.      Tlie 
same  holds  true  here.      Suppose  A  makos  out  a  doed  and  rjives   it 
to  B   and  says:    Here  is  your  property,    and  then  he   sues   for 
the  price.      Some   courts  have  decided   that  tliis  may  be  done, 
thoiich  tlie  majority  are   against   tlais  mode  of  procedure,   for  tho 
reason  that   the   tender  to  B  is  not   a  full   tender  of   the  prop- 
erty.     The  ded  must  be  taken  by  B.  Many  courts  hold  that  if  A 
has  done  all   t:B.  t   can  be  done   the   title  has  passes   and  that  then 
A  can  sue  for  the  price.     But  most  courts  hold  that   the  title 
cannot  be  passed  by  jiving  tlie  doed  vfhetlE  r  B  accepts  it  or  not. 
You  cannot  treat  it  as    a  chattel.      If  the  deed  is   not  accepted 
the  only  tliiinj  you   can  do  is   to   keep  the  deed   and  the  title   and 
sue  for  dajjajeis.      If  the  contract  price  is   higher  than  the 
market  price  he  can  i-ecover  the  difference.      If  the  price  is 
less   there  is   no  motive  for  action. 

Where  the  vendd  refuses  to  buy  as  agreed  the   seller' s  dam- 
ages by  weight  of  authority  is  the  difference  between  the  contract 
price  and  the  value  at    tie   time  of  tlae  breach  v/ith  interest  A 
few  Anericaii  cases  peniiit  a  seller  vfiio  has  tendered  a  deed  and 
done  all  required  on  his  part  to    recover  the   contract  price. 
There  is  no  question  as   to   the  weight  of   authoritybin  that 
matter.     Tlie  weight  of  authority  is  greatly  in  favor  of  the  rule 
as   above  stated. 

3.  Bre  'ach  of   the  Seller's  Agreement  to   Sell.   A  has   agreed 
to   sell   to  3   a  certain  lot  of  land  for  a  certain  suin.      IVhen 
the   time  comes   for  making  the   conveyance,   the  buyer  is   ready 
to  pay  the  sum  but  the  seller  refuses  to  make  the  conveyance. 
The  circmistaiices  here     are  just  the  reverse  from  in  the  previous 
case.      A  has   agreed  with  B   to   sell  a  certain  piece  of  property 
for  $1,000.     3   lai'-s   down  the  money  and  demands   the  deed.     What 
will  be  the  measure  of  damages  on  A' s  refusal  to  make  the  con- 
veyance?     IS   the   seller  of  land  is   responsible  the  difference 
botv/een  the  contract  price  and  the  market  price?     As  a  matter 
of  fact  this  is   not  the  case.      This  is  one  of  the  peculiarities 
of   the  subject,    in  which  the   rule   of  Hadley  v.   Baxendale  does 
not  apply.      The  courts  distinguish  between  the  case     where  a  nan 
can  convey  and  where  he   does  not  want   to  convey.      This  distinc- 
tion was  laid  down  in  the  early  English  case  of     Floreau  v. 
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ThorniLill.      In  this   case   tlie  defendant  liad   a^'reed   to   convey  a 
certain  piece  of  property.      '.Tlien   tlie   time   came  for  tlxe  convey- 
ance lie  found  that  lais   title  was  defective   and  that  he  dould  not 
convey.      The  court  held  that   tlie  party  was  not   liable,    for  when 
the   contract  was  made  it  was  understood   that   the  party  could 
make  over  a  good  title;   that  was  the   condition  of   the  contract. 
The  courts  make  a  distinction  between  the   case  where   a  nan  a^ts 
in  bad  faith,  where  he   can  convey  but  wont,    and  tliB  case  where 
he  acts  in  :jood  faith,  where  he  does  not  co;ivey  because  he  cannot, 
The   coui-ts  in  early   times   treated  the  contract   as   completely 
annulled.      The  majority  of   courts  in  tliis   country  follow  this 
rule.      Ihey  £jive  nominal  dajnaces.      Some  courts   repudiate   this 
rule  and  say  that  the  sanie  rule  should  apply  here  as  in  the  case 
of   chattels.     But  the  weight  of  Hutliority  in  the  U.   S.,    espec- 
ially with  the  addition  of  Encjlish  cases  is  in  favor  of  t}ie  old 
rule. 

In  the   case  of  Ploreau  v.   Thornloill  the  court  held  that   the 
contract  was   conditioned  upon  the  good  title   to   the  property. 
This   is  explained  somewhat  by  the   circui'astances.      At  that  time 
the   titles  to   rea-l   estate  in  England  were  in  a  confused  state. 
There  were  no  public    records   and  hence   a  man  could  hover  be 
sure   t]a  t  his   title  vr3,s  ^ood.      But  now  we  h  a.ve  records   and 
can  tell  definitely  the   actual   title   to  property.      On  tMs 
account  some  Anierican   courts   repudi   ate  the   rule.      The   only 
reason  courts  can  confer  for  holding  to   tlie   old  rule   is   that  it 
has  been  followed  sollong. 

If  the  seller  acted  in  ^ood  faith  and  refused  to  convey  be- 
cause of  a  previously  unknown  defect  in  his  title  the  En^^lish  cases 
and  the  weight  of  American  autiiority  permit  the  vendee  to   recover 
nominal  damages   only  in  addition  to  what  he  may  have  paid  upon 
the  purchase  price.      Some  American  courts  in  these  cases   and   all 
courts  where  the  seller  acted  in  bad  faith  permit  the  vendee  to 
recover  the  difference  between  the   actual  value   of   the   land   and 
the  price  which  he  was  to  pay  for  it. 

21  Mich  374. 
In  this   case   the   court  had  occasion  to  pass   on  this  question 
and  applied  the  English  rule.      It  was  giv^n  while  Judge   Cooley 
was  on  the  baench  and  shows  clearly  wliy  the  English  rule  should 
apply.  6  V/lieat.    109. 

This  gives   the   other  view  of  the  matter. 

Ploreau  v.   Thornhill.    2  ¥.  Blackstone's  Reports   1078 
40  n.   Y.    59  i' 
The  last  case  shows  why  tlie  English  case  siiou^d  not  apply  now. 
76  Md  281. 
75  Neb.    429. 
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LECTURE      X7II . 
oOo 


I   have   3till  one  ot'ier  matter  under  tlie  general   subject 
we  were  dealin,;;  with  in  tlie   last  lecture.      Da]aai;;es  for  breach 
of   contract   coicerninj   real  property  has  been  disposed  of,    so 
far  as    "regards   the   a^'reerient  to  bujr  and   sell.      I  have   still   tiie 
question  of   the  breach  of  the  Seller' s   covenants   contained  in 
the  deed  of    tlie  ^.-jjaxitor.      Those  covenants   are   of    t^vo  ^[jeneral 
classes^    covenant   s   a^'ainst   encuiibrances  and   covenants  for  title. 
I   will   jpeak  first   ox   breach  of   covenants   of   title,      '//e  found 
in  regard  to   chattels   tliat  if  A  sells   an  alFEicle  of  personal  prop- 
erty to  3  with  a,n  express  or  inplied  warrantee  of    title,   if   the 
title  fails,    the  party  to  whon  he  sell   the  chattel  is   entitled 
to   recovery  of   the  property.      In  re^'ard  to   real  property  there 
are   several  difficulties   in  Hie  way  of   api^lyinci"  that  rule.      A 
few  of   the  courts  have  applied  tliat  rule  but  you   readily  see 
how  room  for  difficulty  arises.      For  exaiaple,   if  A  to-day  selld 
to  B  a  horse,   if  there  is   any  difficulty  about  the  title  to 
the  horse  it  is   likely  to   arise  in  a  coiiparatively  short  period 
of   time,   for  horses  do   not  live  long.      Compare  that  with  the 
sale  of  real  estate.     A  may  sell  a  piece  of  real  estate  and  jive 
a  warrantee   of    title.      Those  warrantees  pass  from  hand  to  hand 
so   that  the   question  in  reja.rd  to   tl'.e  liability  may  arise   5, 
10,   or  20  years  hence.     The  fact  of  a  lon^j;  period  of   tim.e 
intervening   causes  t:ie  difficulty.      Chattels   are  not  lil-cely  to 
fluctuate  in  value  vei^  rapidly  but  real   eg-*ate  ma;^'-  fluctua.te 
very  rapidly  in  a  few  years.      Suppose  a  settler  here  fifty  years 
arjo   sold  :iis  property  of  fifty  acres.      Tnis   laiid  is  now  incorpor- 
ated in  a  city.      The  title  is  now  found  to   fail.      Shall   the  person 
who   sold  the   land  be  hell  for   the  value  of  the  land   at  the   time 
the   error  is  discovered?      Suppose   the  property  is   afterwards 
found  to  be   riT^h  in  minerals  and   oil.      Shall   the   orijinal  jrantor 
be  held  for  the  full  veJ-ue  of  the  land?     Suppose  A  seSsls   to  3 
a  |pl,000  lot   and  B  puts  a  costly  house  up  on  it.      The   title   is 
then   found  to   fail.      Shall  A  be  held  for  tlie  value  of  the  land 
and   also   for  the  value   of   tlie   residence  <  upon  it?     Most  courts 

have  held  that   the  difficulties  in  the  way  of    appl;^^!!^  that   rule 
worked  too  :j;reat  hardship.     3ut   still  no   rule   that   courts  have 

thus  far  arrived  at   seems   to  be  free  from  hardsliip  or  injustice. 
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Tlie   only  tliinc;   to     be  done  is   to   adopt   tae   rule   tliat  in   tie  na- 
jority  of  cases  works   the  least  injustice.      Tliat  rule  is   the  rule 
granting   tlie  return  of  the  c  oiisideration.      In  the   case   of   the   chat- 
tel you  recover  its  value  at  tlie  tine  of  vacation  of  possession. 
In  the  case   of   real   estate  you  get  back  sinply  the  consideration. 
The  actual   suin  paid  for  the  land  is   evidence  of   the  value. 

^  •  SJi'QSLCh  of  Vendoj-'  s   covenants  , 

1.  Breach  of  ^orenanxs   of  Title.?Dr  the  broach  of   the  T?en- 
dor' s   covenants   of  tit.le    che  measure   of  daiiajes,    if   the  breach  be 
a  total  one.,    and  the  buyer  has  been  evicted,    is  in  most   states 
(Conn,,   Me.,  Mass.,   Ver.,   being   exceptions)   the  actual  consider- 
ation paid  at   the   tir.ie  of  the  sale,    with  interest  thereon  since 
the  buyer  lost  the  r^nts   and  profits   of    tie  land. 

The  four  states  mentioned  are   the   only  ones,    so  far  as  I    am 
aware,    that  have  refused  to  follow  tlie  general  rule.      There  was 
for  a  while   in  Iowa  a  tendency  to   depart  fron  the  general   rule, 
but  the  courts  in  tlie  later  cases  have  gone  back  to   the  old 
doctrine. 

The   courts   of  the  four   states  mentioned  seen  to   apply  the 
rule  of  personal  property.      TlrLs  would   seem  to  be   the  natural 
rule,    and  would  be,   bat   for  tlie   considerations   and  the  difficul- 
ties  in  the  way  of  its   application  that  I   have  mentioned,    nainely 
the  long  time  that  may   elapse  betvyeen  the  broach  and  its  dis- 
covery,  and   the  value   t-iat  the   owner  may  have  added  to   the   land. 
A  sells  a  piece  of  land  to  3  for  ^5,000,  3   sells  it   to   C  for 
^4,000,   C   to  D  for  $3,000,  D  to  E  for  $2,000.      Tlie  title  ia 
then  found  to  fail.      Shall  E   recover  from  A  what  A  received  frofc 
b,    or  rb-oover  simply  what  he  paid   to  D?  3  would  plainOiy  be   enti- 
tled to  $5,000  and   there  is  some  reason  for  saying   that  he  pass- 
es  on  his   right   to   recover  $5,000  to  his   successors.      The   case  of 
Elack  in  the   Case  Book  discusses  the   question,    and  I    simply 
refer  you   torithe  discussion  there  contained. 

If  the  breach  be  parti al,   then  the  neasure  is  the  proportion 
wliich  the  part  taken  bears   to  the  v/hole  of  the  land.      If,    for  in- 
stance,   the   title  fails  as   to  haliff,   half  the   consideration  is 
recovered. 

Whan  the  vendee  in  good  faith  bjjys  in  the  outstanding   title, 
he  may  recover  what  ho   paSd  for  it,   not   exceeding  the  original 
purchase  price  with  interest  on  the   amount   so    paid. 

2.  Breach  of   Covenants  against  Encu^ib ranees.   The  vendor   sells 
real   estate   and  covenants   that   the  title  is  free  from  enc^om- 
brance.     As   a  matter  of  fact,    at  the  time   of  conveyance  there  is 
an  outstanding  mortg  'age  on  the  property.      There  is   consequent- 
ly an  iint.iodi ate  breach  of  covenant.     But  for  a  wlale,    suppose, 
the  vendee  has   remained  in  unquestioned  possession.     He  has   not 
lost   the  land,   neither  has  he  paid  off  t]ae   encumbrance.      There 
is   simply  a  teclinical  broach  of  contract.      Ke   can  recover  only 
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nominal  daroa^es.     But  if  lie  suffer  loss  froir.  the  en curib ranee  lie 
may  recover   the   loss-.     He  may  go   aa  d  "buy  in  the  mortgago  and 
tlien  sue  the  Tondor  for  tlie  amount  he  paid  for   the  mortgage, 
but  not  above  the  value   of  the   land.      Or  the  vendee  may  find 
that  there  is  a  railroad  right  of  way  through  tho  land.     Now  tliat 
as   soraetlii ng  he   cannot   reciovo.      It  is   not  like   an  ordinary  mort- 
gagGj    it  is   an  encumbrance  but   no   a   removable   one.      In  that  case' 
the  vendee  can  only  lecover  for  the   diminished  value   of  the  prop- 
erty.    Tlaere  are  xlien  these  several  cases: 

1-.  Where   the  vendee  siirply  discovers   an  outstanding  encum- 
brance. 

2.  Wliereho  has   actually  suffered  loss  from  the   encumblr^ce, 
where,   for  instance,    the  mortgage  has  been  foreclosed.      liere 
he   can  i-ecover  the   consideration. 

3.  V/hero  the  vendee  finds  a  mortgage   and  he  hvys  it  up. 
Here  he  can  recover  the   amount  paid  for    tLie  mortgage  but  not 
exceeding  tho   original  price   of  the  land. 

4.  V.hero  there  is   an  encumbrance   on  the  land  which  cannot 
be   removed.      Here  he   can  recover  only  for  the  diminxshed  value 
of   the  land. 

V/here  the  vendee  buys   in  an   enciJimb ranee  he  must  do   so  in 
good  faith  and   reasonti-bleness.      He  must  not  pay  an   exorbitant 
price  for  an  insignificant   encumbraiico. 

If  the  buyer  has  not  been  evicted  and  has   not  satisfied  the 
encui-nbraiice,   he  may  recover  noiiinal  dar.iages   only.      If  ho  ha?   lost 
his  land  by  the  mortgage  he  may  recover  the   original  purchase  pric'6 
with  interest.      If  he  has   removed  the  enciombrance  he  may  recover 
what  he  has  fairly  and  reasonably  pai.d  for  that   oncumb ranee, 
not  exceeding  the  original  purchase  price  with  interest.      If   the 
enc\inibrance  is   one  wliich  cannot  be  removed,  he  is   entitled  to 
compensation  for   the  diminished  value  of  the  land. 

Breach  of   Covenant  betv/een  Landlord   and  Tenant.      The   rules   in 
this  branch  are  e   sim^ilar  to  those  wo  liave   already  considered 
and  as   also  stated  in  the  case  of  HadDey  vs.  Baxendalo  that 
I    shall  not  go   over  them  in  detail.      A  consideration  of   a  few 
examples  will   show  the   rules   that  govern.      If   a  man  agrees   to 
p  ut  me  in  possession  of  a  certain  property  at  a  stated  time 
and  then  fails   to  do   so,  iny  recovory  is   for  myollosi  in  not 
having  possession.      If  the  rent  is  ^100  arid   the  property  is   real- 
ly wdtth  ^120   to  ne,  ray  daiiiages  would  be  §20.      If  I   go   in  and 
some   superior  title   sets  mine   aside,  my  recovery  will  be  for   tbe 
value  of    tlie  title  to  me   foe  the  romainder  of  ny  term.      If   a 
tenant   agrees  to  go   into   possession  on  a  certain  day  and   refuses 
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to  do  so,    the   landlord  is   entitled   to   recover  tlie  difference 
between  what  he  was  to  get  from  that   tenant   and  what  he   could 
set  from  another  tenant, 

IX.  Damages   in  Actions   a{jalnst   Carriers.      Now  there  are  two 
classes   of  carriers,    the  carriers   of   joods   and  the  oarriers   of 
passengers.      The  cormvion  carrier  of  gooods   stands  upon   a  different 
footing  from  the    common  carrier  of  passengers.     Damages   against 
common  carriers   of  goods   can  be  recovered  in  case  of  injury 
causGd  otherwise  than  through  negligence.      The   comiion  carrier  Of 
pe.sssngei-s   is  bound  only  for  injuries   to   the  persons   of  passen- 
gers  caused  by  negligence.      In  the  case  of  goods,    the   only  injury 
that  the  shipper  sustains  is  the  loss  of  the  market  of   the  goods 
or  of  their  use.      His   loss  is   one  readily  ascertainable  by  tho 
current  market  value.      Tho  difference  in  the  market  value   at 
the  time   the  goods   should  have   a.rrived  and   the   time   they  did 
arrive  is   the  measure  of  loss.      This  is  not  the  case  in  the 
injury  to  passengers.     There  are  certain  obligations  which  the 
law  im.por>ss  upon  the  carrier  of  goods  besides  those  of  the 
contract. .      In  modern  shipping  there  is  often  a  bill  of  lading 
or  contract  made  out  between  the  shipper  and  the  carrier. 
But   such  a  contract  is   not  necessary.      There  is  a  common  lav/ 
duty  upon  the   carrier  to  carry  the  goods   safely  and  well   and 
profiply.     Sut   a  par-^y  may   sue   either  upon   tlie   common  law  obli- 
gation or  upon  his   special   contract.     He  may  sue  either  in  tort 
or  in  contract.      If  he   sues  in  contract  he  may  recover  exemplary 
damages,  which  he   cannot  in  tort. 

a.   Actions   against   Carriers   of  Goods.   Now  let  us   consider  the 
form  vi'^j/cli  the  carriers   default  may  take.      He  may  refuse   to   take 
the  good  J   at   all.      Tliis   is  the  most   radical  wrong  he  may  comniLt. 
Or  he  may  taks   the  goods  to  their  destination  but  delay   them 
upon   the  way,   or  he  may  take  then  and  through  liis   fault   they  may 
be  totally  descroyed.      Or   they  may  arrive  at   their  destination 
but  in  a  damaged  condition.     Each  of  tliese   cases  i^equires  brief 
consideration, 

1.  Refusal  _ot  neglect   to   carry.      If  the  carrier  wrongfully 
refucec""or"neglocts   to    uarry  the  goods   at  all,    the  measure  of  damr- 
ages  is  usually  the  difference  botwoon  the  value   at  the  point  of 
shipment   and  the  place  of  destination  at  the   time   they  ought  to 
have   arrived  tissre,   less   the  freight. 

In  the  ordinary  case  you  bco  tia  t        a  man  pays  money  to  have 
goods   sloii-jped  beoa,usc   they  are  worth  more  to  hii:.  at   the  place 
of  destination  thaii  at    the  placo  of   sliipment.      Thus   in  the   ordi- 
nary case  tho  measure  or  dai^ages  would  be  tlie  difference  between 
thoir  value  at   the   place  of  shipment  and  at   the  place  of  desti- 
nation. 
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If  tlie  plaintiff  has   caused  the  rjoods   to  "be   transported  Toy 
otlier   reasonable  vieans,   he  nay   recover  tlie   excessive   cost  if   any. 
Suppose  tlie  conmon  carrier  refuses  or  ne-'lects  to  carry  the 
goods.      The   o^'Tner  has  then  transported  "by  sa.ie  other  meaiis   at 
a  greater  expense,      Tlie  plaintiff  may  reoover  the  difference  in 
the  cost  of  transportation.     But  he   is   limited  by  the  duty  to 
use  discretion  and  act   as   a  rea.sonable  man.      If   the   carrier  is 
a  railroad   cohipany  and  refuses   to   carry  saw-luinber/  tlie  plaintiff 
cannot  send  the  lumber  by  express   and  then  recover  the  differ- 
ence.     He  must   act  with  prudence  and  reasonableness. 

If  the   carrier  kne^iv  that   the  goods  '.vore  destined  for   some 
particular  use   and  failed  to   ce^rry  them,    then  their  value  for  the    • 
contemplated  use  m.?^^  be  made  the  basms  ^or   ostimatinj  dainases. 
Por  delay  in  transportation  beyond  the  agreed  time,    or,    if 
there  vta?   no   a^jreed  time,    then  beyond  reasonable    time,    the  ordinary 
measure   of  daajiaees  whore  the  2;ood3   are  intended  for  sale  is   the 
difference  between  the  market  value  when  th^  did  arrive   and 
when  they  should  kave   arrived,  with  interest  fro^  the  latter  date. 
Loss   of  ;a  particular  market   or  sale   cannot  be   recovered  for  unless 
the  carrier  iintertook  x'le  trajisportati^n  with  kntovledge  of  it. 
If   the  goods  were  intended  not  for   sale  but  for  use,    then   tlie 
value  of  the  use  durinj  the  delay  furnishes  the  measure  of  Rasmt- 
aL'es. 


— oOo- 
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We  liave  now  disposed  oi"  the  question  of  refusal  to   caryy 
at  all,   the  delay  in  carriage,   and  the  failure  to   carry 
all   the  20ods«      lh.ere   ore  two  other  cases  yet  which  constantly 
arise.      That  is,  viln'ie  the  ^oods   are   carried  but    are  delivered 
in  a  datiiff^ed   condition,    or  where  the   carrier  takes  the  coods 
and   attempts   to   aarry  them  but  destroys   them  in  the  process   of 
transportation.     We  need  not  spend  much  time  in  asking  what 
must  be   the  measure   of  dajnages  in  case  of   either  violation  of 
the   contract   to   carry,      Ifi/i  for  example,    the  carrier  has  deliver- 
ed the  3oods   in  an  injured  condition,   his   contract   calling  for 
delivei-y  in  as  good   condition  as  when   received,   the  damages  must 
be  the  difference  in  value  between  the  market  value  of   the  in- 
jured goods   and  of   the  uninjured  goods-      Now  theii,   intensifying 
that  rule,   if  instead  of  injuring  lie  fails   to  deliver  at  all, 
the   owner  loses  what   the  goods  would  have  been  wotth  if  deliver- 
ed,   so  usually  tlie  dataages   are  the  market  value  of    t:ie  foods 
where  there  were  to  be   transported  to   less   freight.      All   farnugh 
this   subject  I   have  been  spoakir^  of  the  market  value. 
The  guage  of  the  value  of  an  article  is  not  tlie  store, tlie  vxmer 
sets  by  it, nor  the  value  he  places  upon  it,  but  the  vaSue  the 
average  person,    the  market  places  upon  it.     It  is   not  wiiat  it 
cost   the  own6r  or  somebody  else,   it   is  the  market  value.      It 
would   seem  that  what  I   paid  for   tiae  article  would  be  some   evi- 
dence  of  the  value,   but  the  law  does   not   consider  it   as  any 
roal   evidence  of value o      The  question  always   is,  what  is   the 
fair  market  value,  what   is   its  value  to   other  persons. 

Damages  for  Loss  of,    o_r  Injury  to   Goods.     Where  the  goods   are 
lost  or  injured  by  the  carriers  laulTT  the  measure  of  datiages  in 
case  of  injury  is   the  diminution  in  value  at  the  plaxre   of  destina- 
tion,  and  in  case  of  loss,   the  entire  value  they  would  have  had 
at   the  place  of  destination,   pess  the  freight   of   cost   of   trans- 
portation. 

If  the  goods  are  such  as  have  a  market  value,  then  tlB,  t  value 
is  to  be  made  the  basis  of  recovery,  if  they  have  no  market  value 
then  their  actual  value  is  to  be  ascertained  by  the  best  evidence 
available, 

I    say  that  market  value   is   ordianrily  the  criterion.        It 
always  is   the   criterion  where  it  can  bo   applied,  but   there  are 
some  cases  x/nere  it  is.  impossible.     I   recall   a  case  like  this: 
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an  iidsrant  j;oin^-  west  had  shipped  liis  joods  by  freijlit.  '.Tlien 
L.G  arrived  at  Ms  destination  he  found  that  his  jjoods  had  been 
lost.  Tliere  was  no  market  for  the  joods  at  the  place  of  desti- 
nation. The  courts  held  that  in  that  case  the  value  could  not 
be  ascertained  by  putting  t]ie  joods  up  to  a  forced  sale  in 
a  placG  where  there  was  no  buyei".  The  value  of  tlie  rjoodw  were 
to  be   assessed  u|)on  their  actual  value  to   the   owner. 

The  value  of  articles  designed  for  a  particular  use  can  only 
be  considered  where  that  was  in  the  conteuplation  of  the  parties 
at  the   time  they  m:.^de  the   contract. 

Bo  Dajps^es   ai^_^^'^±   C^xrriers  _of  Passengers.   Thore  are  tov/  kinds 
of   cases   in  which  an  action  can  arise  against   carriers   of  pas- 
sna^jorso      One   of  these  two   fields  can  be   subdivided  into   tliree 
others  and  the  other  field   stands   alone. 

A  cause  of  action  may  arise  against  .a  carrier  of  passengers 
in  ono  of  four  classes  of   cases.   1.  Vfnere  the  passenger  is  in- 
jured through  the  ne^licence  of    the  carrier  wMle   entering,    riding 
in,    or  luaving  the   conveyance.      2.   \71iere  the   carrier  or  his   at:jent 
denies  or  invades  the  passenger's  right  as  a  passenger,      3,   V/here 
the  carrier  fails   to  protect  the  passenger  either  against  his 
ovm  servants  or  strangers.      4.   v'/here  the  carrier  fails   to  give 
the  passenger  such  a  ticket  as  he  is  entitled  to,   or  fails  to 
carry  the  passenger  at   tie  time  or  to  the  place  or  in  the  msiincr 
agreed  upon,   or  otheinwise  fails  to  perform  the  ticket  contract. 
In  the  first   three  oc   these  casos,    the  passenger  has  usually  liis 
choice   of  actions,  whetlier  in  contract   or  in  tort,  but    the  tort 
action  is  usually  more   effectixro     and  gives  wider  scope  for 
damages.   In   the  last   case  tlie  passenger's   right  is  based  upon 
the  special  contract  and  liis   action  must  be  for   the  broach  of  the 
contract. 

Every  case   against   a  carrier  of  passengers  nay  be  grouped 
under^-:one  of   these   four  heads.      The  first  class  perhaps   includes 
the  greater  number  of   actions,    naiiely,  where  the  passenger  is 
injured  while  entering,   riding  in,   or  leaving  the  veliicle. 
But  if  he  be  carried,   he  must  be  given  his   rights  as   a  passenger. 
He  may  be  deprived  of  Ms   seat,    or  he     may  be  kept  on  tiie 
car.      There  ordinarily  he  may  resort  to   tort  action.      If  he  is 
not  protected  .by  the  carrier  against   assault,   he  may  have   re- 
course  either  to  tort  or  to   contract  action,     V/here  the  ticket 
calls  for  taking  the  passenger  to  a  ceri^.ain  place  witMn  a  cer- 
tain time  the  right   is  based  upon  a  contract  and  the   passenger 
must   sue  upon  tho   contract.      In  the  former  ca^e  he  may  sue  at 
Ms   option  in  cither  tort  or  contract.      Less  nicety  of  pleading 
is   requisite  in  the   tort  action  and  a  wider  range  of  damages 
may  be  rocovored  than  in  tho   contract   action. 
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A  feassenijer  ^.lo    sustains  personal  injury  tliroujii  tlie  wrongful 
act   of  tlie  carrier  is   entitled  in  an   action  of  toert   to  recover 
compensation  for  liis  injury,   v/liicli  nay  include  his   inconvenience, 
annoyance,    loss  of   time,    expense   incurred^   past,   present,    or  tu- 
ture  pain  and  suffering,   pen->,ianent  disability   and  any  otlier  loss 
wide].,  naturally  and  proxinately  follows   from  the  wron^'   comiaitted. 

If   tlie  injury  was  tlie   result   of  ne._;lisence  so  i;;ross   as   to 
evince   a  rsckless  uisre:^ard  of  the  rijhts   of  passerit^ers,    or  if  it 
was   comi.-iitted  w?,-itonly,   vrilfully,    or  maliciously,    tloen  exemplary 
dariiajes  may  also  be  recovered  in  tliose   states  ^^liich  penait   theti. 

In  the  izresit  majority  of  tort   actions   those     are   the   elements 
for  which  compensation  rnaj''  be   jiven  and  tli©  creat  majority  of 
actions  against   carriers  fall  under  that  head.  We   shall  have 
to   deal  in  a  laomert  witli  a  narrower  field  of   contract   actions, 
I   want  to   note  forst  t/.e   conflict  between  English  and  American 
decisions   in  the  matter  of   consequential  daiiiajes  wliich  nay  be 
recovered. 

The  Snjlish  cases   and  some  American  cases  seerr.  to  limit 
the   consequential  davia^jes  to   those  W/.iich  mi^it  have  been  expedted 
to   result  from  the  injury,  but  where  th^^  action  is   in  tort,    the 

weight   of  American  authority  permits  f. e  recovery  of  damages 
for  wliatever  injuries  prove   to  be  the  natural  and  proximate  con- 
sequences. 

Those  of  you     wlio  have   read  the   case  of  Lewis   against  the 
R.R.co.  will   recall  the    reference   to   the  English  and  American 
cases   there  ^iven.      Courts  have  liiiited  the  dam  a^es  which  can 
be  recovered  to   those  wliich  isiijht  be   expected  to   follow  from 
the  wrongful  act  or  ne:];lir:i9nce.      The   leadinv;  Enj;lish  case  on 
the   subject   is    tliat  of  Hobbs   ajainst  th^^  R.R.Co.      Very  much  of 
the  authority  of  tliis   case  has  been  removed  by  later  decisions. 
Before  the  Snjlish  courts  ^ot   around  to  properly  state  their 
own  rule,    the  American  courts  began   to    follow  the   early  En^iilish 
cases.      Thus  it  was  heKL  that  if  a  person  in  delicate  health 
s\iffered  da.iajes  ^'4lich  a  healtliy  person  would  not  have   suffer- 
ed,   such  a  person  could  not   recover  more   than  a  healtiiy  person 
unless  the  R.R.Co,   had  kno'tledje  of  his   state  of  health, 
Hobbs  V.   R.R.Co.   EnQ.    L.R.    10   Q,.S.   111. 
Pullman  v.   Bartlett,    4   Col.    344,    34  Am.   R.    89. 
Lewis  V.   R.R.Co.,    54  )Mich  55,    5P.  Am.   R.    790. 
Brown  v.   R.R.Co.,    54  7/is.    342,   41  Am.   R.   41. 
Ileirn  v.   HcKon  32  lliss.   17,   66   Am.  Dec.    588. 
vrnere  the  wronj   co.  plained  of  is     a  failure  to  ijive   the  pas- 
senger a  proper  ticket,    or  a  failure   or  ncjlect   to    carry  him  in 
accordance  with  the  special  contract,    then  by  the  weight   of   au- 
thority the     action  must  be  based  upon  the   contract,    and  the  damages 
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can  be   those   only  wliich  were   contemplated,    and  exemplary  damages 

cannot  "be   recovered. 

In  this   class  of   cases  the   conflict  is  i.aore  pronounced  eind 
the  difficulties   in  the  may  are  the  most  insurmoiintable  of  any 
with  wliich  we  liave  to   deal.     You  doubtless  have   cone   across 
this   conflict  of   cases   in  the  matter  of   contract  in  the  Law  of 
Carriers.      Tlie   cases   ce^n  rren^rally  be  divided  into   two  fields. 
The  leadin/j   ce.se  in  one   line  is  Frederick  v.   The  R.R.Co.  which 
was  decided  in  Mclii{jaii.      In  tliis   case  tlie   court  laid  down 
the  rule  that   so   far  as   the  passenger  and  the    conductor  of   the 
train  are   concerned,    there   can  be   only  one  criterion  of   the  pas- 
senger's  ri;i-ht   to  be   ca,rriedj:    that  is  tlie  ticket.      The  passen- 
.f;er  must   subr^iit   to    the  demands   of  the   conductor  and  must   comply 
with  th.e   rijht  which  the  ticket  {^ives.      From  tliis   case   two   sub- 
sidiary decisions   run  out,    one   sayin^i   that  if   the  ticket  is 
rij;ht   and  fair  upon  its  face,    the  rule   applies,  but  if  not,    the 
rule  dees  not   apply.      Tliis   rule  lays  upon   tlie  passenger  when 
buying'  his   ticket  the  necessity  of   seeing-   tiiat   the  correct   one 
is  given  him.      If  he   tiiinks  he  has   a  ticket   to  Detroit  wliile  in 
reality  he  h.ejs  been   sold   a  ticket  to  Ypsilanti  he  is   entitled  to 
go   only  as  far  sis  Ypsilanti.     But  if  the   ticket  is  apparently 
good  on  its  face,   but  from  some  regulation  or  secret   rule  or 
otherwise  the  conductor  cannotarecognize  it,   tlie  ticket   entitles 
the  passenger  to   ride  but  does   not  compel  the   conductor  to   recog- 
nize it  in  his  relations  with  the  company.      The   cases   in  tlie 
South  D-eiii  to  hold  that  it  is   no  part  of  the  passenger's   duty 
to   see   that  he  gets   the  right  ticket.      In  the  Frederick  case 
in  this  state  Judge  Sherwood   said  that  the   conductor  was  bound 
to   tcuk?  the  passenger's  word  as  to  what  he  had.  contracted  for 
but  that  he  was  not   responsible  for  the  mistake   of  the   agent. 
But  I   think  that  the  weight   of   authority  is  on  the  other  side. 

There  are   then  these  two   cases,    the   one  holding   that   it 
is   the  passenger's  duty  to   see  to   it  that  he  gets  the  right 
ticket,    and   the  other  holding  that  he  has  no   duty  whatever  and 
that  his  statement   is   evidence  of  the  ticket  he   contracted  for 
and  that  his   statement   is   presumptively  true.      If  his   statement 
is   true,    that  furnishes  the  measure   of  his  right.      If  he  is 
ejected  he  is   not   obliged  to   act  upon  the   contract   or  in  tort    . 
Frederick  v.  R.R.Co.    3?  Mich.    342',   26   Am.  R.    531. 
56   N.Y.    295.  53  Mich,    118. 

21   Or.    121  34  V/.   Va,   65. 

6    S.   Dak.    235.  95  lao    98. 

86   Ga.    744. 
The  Georgia  case  is  one  on  tlie  other  side,    holding  tliat   the  pas- 
senger has  no   obligation  to   see   that  he   receives  the  right   ticket, 
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Tlie   suloject  wlucli  I   will  take  up  this  uorninj  is   actions  for 
(iari'?;;;es  ^^ain_3t  TelG^reinli  Companios.  You  doubtless  know  that 
there  has  'aeon  a  j,-reat  deal  of   controversi''  upon    tie  question  of 
whether  a  tele^'raph  co.-pany  is   a  coranon  carrier.      Some  courts 
a^jree   that  it   is   a  c amnion  carrier  of  intelligence,  but  most  counts 
do   not   consider  it   a  cotijion  carrier,      Tlie   telegraph  is   of   s 
recent  invention  and  application  that  the   subject  is  not  yet 
supplied  with  rules.      It  is   necessary  to   invent   new  rules   or 
to   apply  old  ones,   old  coiniion  law  rules   as  far  els  they   are   appli- 
cable.     Some  times   the   rules  governiixj.icoinmon  carriers  are  applied. 
It   is  possible   of   course  to  have   action  in  contract   a^jainst 
a  tele^ra.ph  company,  because   almost  invariably  the  message  is 
written  on  the   com^sjinj'"' s  blanks  wliich  usually  ooontain  t/is 
conditions  of   sendinij;  tlie  messa^'e.     Most   courts  hold  that    there 
are  a  ct^gscI  many  opportunities  for  actions  for  torts.      Of   course 
the  statutes  of  the  states  may  impose  duties  upon  the   telegraph 
company  and  ^ive  the  party  wlio  has  been  injured  by  the  violation 
of   the   statutory  provision  an  action  for  tort   or  penalfcr  and 
tliose  would  of   course  be   statutory  actions.      The   relation  between 
the  sender  of    the  message   and  the  company  bein^;   a  contractual 
one,   most  courts  agree  that  whether  the  action  is  in  tort   ot 
in  contract,    the  daiiases   are  to  based  upon  breexih  of   contract. 
Damages   a,2;ainst   the    tele^jraph  com^aany   are   assessed  upon  the 
contract   theory.      A  great  majority  of  courts  in  this   country 
have   adopted  tha  rule   of  Hadlye  v.  Baxendale   as  peculiarly  appli- 
cable  to   cases   ajainst  telejraph  companies, 

XEI  .     Daxii^'es  _in     actions  ajainst  Telegraph  Companies, 
Dc^ms^es   in'actions   against   tele^'raph  companies  for  negligence 
in  tran&mt^in,3   or  delivering  mesjages,  whether  the   action  be  in 
contract   or  in  toit,   are  by  tlie  weight   of   authority  co  mputed 
according  to   the   rule   in  Hadley  v,   Saxendale. 

in  the  ofdinarj'-  case  we  readily  see  hov^  that  rule  applies. 
A  person  proposinj;  to  s.end  a  message  comes  to  tlie  office  and 
delivers  his  message  written  out. 

She   character  of    the  coirartunication  appears  upon  its  face.      The 
company  jees  tlie  nature  of  the  message.     In  case  of  non-delivery 
tlien  the  damages  to  be   recoTered  would  be  those   for  injuries  which 
in  the  ordinary  course  of  affairs  would  result  from  the  non- 
delivery of   such  a  messace.      If  the  party  informs   the   coinpany 
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tliat  an  unusual  consequence  vrill   result  from  tlie  non-delivery^ 
tlien  tlie  second  branch  of  tlie  rule  will   apply.      About  tMs   case 
taere  is   substantiaJi  uniion:iity.      Tlie  disputed  fiSld  is  where 
the  message  does   not  show  upon  its  face   its   character  aiid    tlie  risk 
attendant  upon  a  failure   to   deliver.      The   telOijraph  company  is 
unable  to  determine  its   nature.      The  great  majority  of   courts  haue 

.  •      held  that  v/here  the  is   a  message   of   this  kind  that 
does  not  disclose  upon  its  face  its   nature   and    tlie  unusual  risk 
¥iiich  attaches   to   fjl.Lr.re    to  deliver.,    that   in  such  a  case  nominal 
daiTia^es   only  can  be   recovered.     Wliere  the  message   is   in  cipher 
and  the  company  is  not  apprised  by  some   extrinsic    evidence   of 
its  character.,    then  the  only  risk  the   coiiipany  runs  is   nominal  dan- 
aj;es   and  the  price  paid  for  the   transmission  of  tlie  message.      Some 
courts  hold,   however,    that  it  makes  no   difference  whether  the 
messaje  is  intelligible  or  not,    tliat  dai^ia^es  can  be   recovered  for 
the  injury  or  loss  caused  by  its  non-delivery.     But   the  majority 
hold  to  the  other  ralOo     The  former  courts  say  tliat  when  such. 
a  messe^je   is   received  hy  the  company,   it  is  its  duty  to  insist 
upon  laiowin^  the   contents   of  the  mess  age « 

Wliere  the  message  is  in  cipher,   or  is  otherwise  unintelligible, 
and  the  company  is   not  informed  of  its  meaning   or  importance, 
dana::jes  for  nejligence  in  transioitting  or  delivering   it  cannot, 
according  to  the  weight  of  authority,   exceed  the  price  of  trans- 
mission. 

This   rule   applies   in  all   states    except  Ga.,   Ala.,  Miss. 

In  these  states   the   courts  hold  the   company  just   as  much  liable 

for  a  m'.'r.sa3e  in  cipher  as   for  one  written  out  intelligibly. 

Now  th;-re  are  cases  where  the  message  lies  in  the  border  line 
of  the  intelligible   and  the  unintelligible,   where  a  part  is 
intelligible  and  a  part  written  in  cipher,     V/here   the  message 
does  not  didclose  enough  upon  its   face  to   apprise  the  company 
of  the  fact   that  it  relates  to   some  traiisaction  of  importance, 
then  the  general   rule  applies,    a.nd  the  company  is   liable   as  in 
the  case  of  the   entirely  intelligible- 

Bi.it  where  the  message,    although  not  fully  intelligible,    shows 
upon  its  face  that  it  relates   to    coini.iercial  transactions,    or  the 
party  otherwise  sufficiently  informs   the  company     that  the  message 
is   important,   full  liability  will  attach. 

One  other  matter  in  the  telegraph  field  gives  difficulty 
and  arouses   almost  as  much  controversy  as   the   one  we  have 
been  discussing.      It  is   typified  by  telegrams   of  this   character: 
Some   one  is   ill,   or  dead  or  dyirc   and  the    telegram  is  for   tlie 
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purpose  of   apprising  a  relative  or  friend  of  tlie   fact,    as  in 
a  late   case  wlxere   a  fatlier  was   away  f  roi  i  lioue  and  t}io  motlier  sent 
word  to  liiu  tliat  tlie   cliild  was   sick  and  dying.      Thro-aigli  nejlitxence 
or  delay  of  tlie  company  tlie  ness&^-e  is  delivered  too   late   or 
not   at  all.      Can  dajaa;;es  in  such  a  case  berecovered  for  paiA 
of  nind?     The  Texas   cases  were   the  pioneer  cases  in  tliis  field. 
T.iOy  decided   that  daiaa^es   could  "be  recovered  in  such  cases   for 
pain  of  V'lind,      The  decisions   of  the  Texas   courts  have  been  fol- 
lowed by  the   courts   of  five  otlier  stateso      But  in  the  majority 
of   sta.tes  this  rule   is  not   recognized.     I7e   siial  1  find  further 
on  that  th.ere  is   a  zeneral   law  in  the   field   of  damages  which  de- 
clares  that  purely  mental  injury,   pain  of  iiind,   cannot  be   com- 
.jpensated.     'JiHaether  a  man  has   sustained  mental  injury  or  not  is 
a  question  so    difficult  to  settle  that  the  courts  will   not  under- 
take to  av/ard  damages   for  that  alane,    the  majority  of   courts 
holding   that  unless   the  party  has   suffered  pecuniary  injury  or 
pliysical  sufferiiig   tl>!!  court  will  not  give  damages  for  the  mere- 
ly mencaJ.  suffering. 

Mental  suffering  ali^ne  caused  by  the  delay  or  non-delivery 
of  a  message,  but  not  accompanied  by  any  pliysical  injury,   orannot 
by  the  weight  of  authority  be   compensated  in  daiiiages. 

The  case   of   Connelly  vs.    Tolegraph  Co.   gives  the  reasons  pro 
and  con  ai  d  a  resvime  of  the  subject.      The  states  where   the 
contrary  rule  prevails   are:    Tex,,   Ind.,  N.C.,   Ken.,    and  Tenn, 
Here  courts  have  held  that   there  may  be   recovery  for  mental   suf- 
fering,     A  very  recent   case   refusing  to   follow  the  line  of  de- 
cisions  in  th3   states  I   have  mentioned  is   reported  in  58  Minn. 
252. 

XIII »     E;ama/-cs   for  Causing  Death.  You  know  from  your  study 
of  tort;:  'aiid  fro'm  other  soufcfcL;,    -chat   a  well   settled  principle 
of  the  common  law  was,    that  no   action  would  lie  for  damages  for 
causing-  the  deat:i  of   a  human  being.      The  reasons  for  tlis  have 
not  been  made  very  clear.      Some  hold  that  the  irule  was  based 
upon  a  repugnance   ainonj  civilized  nations   to  place  a  price  upon 
huxicun  life.      Tlie  rule   is   abundantly  established.      Tlie  action 
died  when  the  person  died.     Ke  was  tlie  only  one  who   could  bring 
action  for  his   injury.     But  it  held  by  some  that   the  cause  of 
action  can  be  passed  on  to  others^      In  soiae   states   the  statutes 
allow  the   survivors  to   recover  damages  for   causing  death.      But 
where  this   is   the   case,   the  action  must  be  brought   entirely  with- 
in the   lines   of  the  statute.     Damages   can  only  be  brought  for 
the  losses   named  by  the  statuxc,    and   can  be  recovered  only  by 
the  persons   allowed  by  the  st  atute.      At   one   time   it  was  coim-ion, 
and  some   states   still   retain  the  rule,    to   limit  the   amount  that 
could  be   recovered.      The  limit  was  usually  ^5,000. 
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At  tlie  cormion  law  no   action  lay  to    recover  dariages  for    ttie 
death  of  a  human  beings   but  "by  statute   such  an  action  is  now  ^^iven 
"both  in  England  ajid  in  the  United   States.      This  statu,  tcry  action 
is  not  usually  a  survival  of  the  action  'ti-ich  the  party  injured  : 
might  have  brought,    if  death  had  not   enaued,    to   recover  dariages  for 
his  own  injury,   but  is   a  new  action  for  the  recovery  of  dam  OQea 
v/liich  those  who   survive  hii'i  have   sustained  by  his  death. 

If  we  had  the  tine  it  would  be   an  interestinti"  and  a  profitable 
matter  to  {jo   into   the  history  of  these  statutes.     As   you  see, 
thsre  wore  two  things   -that    the   legislatures   could  do.      One  tliinc 
whdch  it  night  have  done  would  have  been  to    obliterate  the  com- 
mon lew  iiAle  by  allowing  the  action  to  survive  instead  of  dying 
with  the  injured  party.      If  that  hadhbeen  done,    and  it  has  been 
done  in  some   states,   the  damages  that  could  have  been   recovered 
would  har/e  been  the  damages  that  the  injured  party  hii'iself 
would  hu,v3  recovered  if  he  h^,d  not  died.      The   other  coiirse   open 
was   to  give   an  enti re].y  new  action  for  the  benefit   of  those 
survivj.ng     him  for  thair  loss  of   support,  maintenance,   or  pro- 
tect! on.     Most  actions   are   of  the  latter  sort.      In  scriie  few 
states  both  causes   of   action  exist.      There  is   a  sort  of  joint 
action  for  the  benefit   of  narvivors   and  also  for  the  injuries 
which  the  party  would  have   suffered  if  he  had  not  djed.      In 
most   states   there   is  an   entirely  new  and  distinct  action,   no 
survival  of   the  old   action.      The  distinctionids  material  in  tiois 
rsspect,,   that  when  you  bring   the   now  action  you  do   not   recover 
for  what  the  deceased  has   suffered,  but   simply  for  the  injury 
dons  the  sui*vivors,-    The  circumstances   of  his   death,   whether  he 
was  kil?.ed  in  a  cruel   and  }ieartlesc  Manner,  whether  he   suffered 
intensely,   is  not  material   at  SlLI,      The  statutes  liriit  the  damr- 
ages  to  the   exact  pecuniary  damages. 

Under  most   of  the   statutes,    the  damages   to  be    recovered 
are  by  the  exx^ress  terms   of   the  sta/cute  too   e  measured   solely 
by  the  pecuniary  injury  which  the   surviving  husband,  wife,    cMld, 
or  next   of  kin  may  s;:istain  by  reason  of   the  death.      Their  grief 
or  mental  suffering   cannot  be   considered.      There  are  three  states 
whei  e   the  statutes  do   not   so  limto      Tliose   states   are   Cal,,   Va. , 
and  S.C.     In  those   states   the  statutes  do   not   in  terms   limit  the 
recovei'y  to   the  pecuniaiy  daj'oages  but   entitled  the  survivors  to 
recover  for  the  moncal   suffering. 

Under  these  statutes   it  is   not   tlie  pain,    suffering  of  the 
deceased  before  his  death  which  are  to  be   compensated  for,  but 
the  loss  wliich  the  persons   in  interest   sustain  after  his  death 
and  by  reason  of  it.      The  amount   to  be   awarded,  under  the  ordinary 
statute,   is   compensation  for  the  loss   of  the  pecuuifery  assistance 
and  support  which  those   entitled  might  reasonably  have   expected 
to  receive  from  tie  deceased  had  he  lived. 
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Take  a  tjT^ical  case  which  frequently  occurs,  where  the  father 
of  a  fai'Uly  loses  lois   life   th^^ou;:;!!  t}ie  wrongful  act  of  a  tMrd 
person.     'JTliat   are  the   elements  to  be   considered?     It  is  not   the 
sori'ow  of  the   survivors   or  the   loss   of  an/thin^;;  which  cannot 
have   attached  to   it  a  pecuniary  value.      It   is   the  pecuniary 
assistance  and  support  wliLch  the  children  mi/jht  have   expected  up 
to   the   time  o^"  their  inajiDrity,    or  the    support  of  the  wife  during 
her  lifetiiae.      It   is    an  a,rith]aetical   computation  of  whatthe 
man's  life  wac  worth  in  moneyo      The   life  of  one  man  iiay  be 

worth  more-  than  that  of   another       The   life   of   a  man   of  eijhty 
years  is  warth  less  than  that   of   a  men  of  25.      A  man   of  vi^'orous 
health  is  worth  more  than  a  man  wlx»   is  feeblOo      It   is   a  deter-' 
mination  of  the  money  value  of  the  life  wlaich  has  been  destroy-' 
ed.      In  determinintj  tliat  you  take  into  considerati"^!  Ms  a^e,  his 
earning  capacity^  Ms  health.-   his  probable  duration  of  life.     If 
a  man  is  forty  years   old  and   earns  :^3,000  a  year.,   the   supposing 
him  to  hc-T'e   twenty  mors  years   of  life,   liis   life  would  be  worth 
to   tios-j  dependent  upon  him  ^20,000,   deducting;,    of   course, 
an  tunounc  for  interests      The  award  would  not  be  $20,000.   Tlie 
courts  have   adopted  two   rules   to  guide  them  in  giving   awards. 
One  is   to   ascertain  the  present  value  of   a  life  which  will 
bring  :^1.000  for  twenty  yearso      The   second  is,   how  much  would 
it  cost  to   purchase   an  annuity  f^r    tLiis   anount   for  twenty  years? 
Tills  can  easily  be  detennined  by  applying  to   the  insurance  cor:v- 
prmiesj.. 

So   absolutely  confined  to   pecuniary  loss  is  tliis  right 
tii3.c  in  Texas  in  a  recent  case  where  it   appeared  that    tie  plain- 
tiff way   receiving  pecuniary  assistance  from  tlie  deceased  and 
that  he  was  also  the  heir  the   court  held  that  there  was  no   cause 
for  action,    a,s   the  plaintiff  had  gained  more  by  tlie  death  of   the 
testa,to.-  tlii?n  he  would  have  obtained  had  he   lived. 

In  the  ci'se  of  an  anult,   his   age,   health,   habits,    earning 
capacity  and  probable  d^xl-ation  of  life   are  to   be   taken  into 
consideration  in  estiinating  the  pecuniary  value  of  the  life   of 
the  deoe&Gid  to   the  persons  for  whose  benefit  the  statute  gives 
the  right  of  actloHo 

In  a  ca.3e  whore   a  wife  brought  a:;tion  on  account   of  the 
de.vih  of  her  husband  who  had  been  a  di-unkard  and  had  been  sup- 
ported by  her.,   ths  court  heM    that  there  was  no   cause  for  action, 
as   the  plaintiff  wa,3  actually  benefited  by  getting  rid  of   the 
deceased. 

In  the  crse  of  the  death  of  a  cliild,   the  measure  of  the  par-' 
ent'  s  daansgiis  under  the  statute  is  the  probable  value  of  his   ser- 
vices until  iiiajority,   less   the   expense   of  liis  maintenance  until 
that  time* 
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In  otlier  words,   in  tlie  case  of  a  claild,   it  is  tlie  difference 
"between  what  lie  is  worth  and  what  it  v/ouid  cost  to   raise  him, 
and  in  the   case  of  MOst   c-iildi-en  I   know  the  difference  is   ox- 
ceedinjly  siiall. 

In  an  action  by  a  dhild  for  the  death   of  a  parent,    the  pecun- 
iary value  of  the  parent's   care,    instruction  and  training;!  may  be 
considered  as  well   as   the  mere  loss   of   sup-^^ort.      Exemplary  dam- 
ages caiinot  be  recoverM  unless   the  statute  so  provides,    as  is 
the  C8,se  in  Kftn,,   Va.,  MOc,  V/ash. 

In  order  that  any  dcU'ux;esa  t  all  may  bo   recovered,   it  iiust 
appear  that  there  are  persons  of  the  class  for  whose  benefit  the 
statute  i'ives  the  ri^ht  of  action,   and  a  loss  to   cther  persons 
than  those  naiied  in  the  statute  cannot  be  considered. 

The  statute  specifies  in  tie  first  place  the  persons  to  wh  on 
the  daa'oegjs  may  be  /i'iven.      To   obtain  damages    at  all,   it  viust 
appear  t]iat  there     are  persons  of  tliis  class^   and  if  you  cannot 
show  tha.l:  persons  of  this  class  have  sustained  injury,  you  can- 
not i30   outside  of   the   class » 
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LECTURE     XX., 

— ~-oOo 

XIV.  Injuries  to  Property       Injuries  to  Real  Property. 
Evidently  tliere  are  very  few  special  rules   tliat  need  to   be   con- 
sidered in  connection  with  the  matter  of  real  property,     For 
most  cases   of  ordinary  trespass  the  izeneral  rules   applicable 
to   tort  cases  apply,     V/e  have  simply  to   apply  the  doctriae  of 
conpensation  vt  th  reference  to  a  lar:;er  order  of  consequential 
damages.     5'oRiTaB*  cases  that  we  will  have  to  deal  li  th,   the 
general  rules   of  tort  are  applicable. 

Por  trespass    and  other  injuries  to  real  property  the  damages 
will  be  at  least  nominal  and  will  be  desijjined  to  compensate  the 
plaintiff  for  t-ie  loss  naturally  and  proximately  caused  by  the 
injury,  whether  by  the  way  of  dindnution  in  value,   or  by  loss  of 
use.     "vVlxere  portions  of  t'le  reality  have  been  taken  and  carried 
awray,   as  wiiere  timber  is  cut  froii  the  land,   ar  minerals  are  re- 
moved,  tl'.e  measure  of  dama^jes  is  in  dispute. 

Let  us  see  for  a  minute  wliy  and  how  such  cases  arise, 
Teike  for  exariple  land  having  upon  it  valuable  timber  trees. 
In  tliis  state  as  in  many  of  the  northern  states  the  land  is 
chiefly  valuable  for  tlie  timber  upon  it.     Many  parts  of  the 
state  have  no  \/alue  but  for  t^B  timber.      Suppose  th  at  timber  is 
wrongfully,  wilfully,   or  perhaps  i;iistakenly,   taken  away,     What 
is  the  measure  of  the  owner'w  damages?     Two   theories  prevail  in 
regard  to  tliis  question.     One  theory  states  that  when  the  timber 
is  taken  from  the  land,   the  measure  of  daiia^^es  is    to  be  estab- 
lished at  the  time  the  article  is  severed  from  the  realty  and 
thereby  becomes  personalty.     Before  a  tree  is  felled  it  is  a  part 
of  the  realty.     Before  the  tree  is    actually  cut  off,   the  owner 
can  recover  daiiaf^es  by  trespass.     But  ■<iJhen  the  tree  is   once 
cut  off  it  is   a  part  of  the  personalty.      Then  if   the  plaintiff 
wants  to   recover  the  value  of  the  personalty  it  is  clear  that 
he  should  ^et  the  value  of  t":ie  personalty  at  the  moment  it 
was   converted  into  personalty.      The  defendant  cets   no  benefit 
from  th.e  labor  he  has  spent  in  convertinj  tl^e  property  into  per- 
sonalty, whetlier  it  be  by  iiistake  or  otlierwise.     The  plaintiff 
must  take   the  personalty  immediately  after  its  creation.     The 
rule  is  the  saine  in  rejard  to  r;iines ,     The  coal  veins  in  Liy  estate 
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are  a  part  of  t:ie    realty.  Tout  the  moment  tlie  coal  is  knocked 
off  it  "becomes  personalty,     Tlie  rule  is    stated  in  two  ways: 
either  tlie  plaintiff  may  recover  tlie  property  immediately  it 
is   severed,    or  secondly,  he  may  recover  its  value  w^en  drawn 
to  the  surface,   less   the  cost,  not  of  knocking;;  it  off,  "but  of 
brinjinj  it  to  the  mouth  of  the  pit.     If  you  deduct  the  cost  of 
G;ettin(5  it  up  you  have  the  value  of  the   article  as  it  lay  in  the 
shaft.     But  the  view  that  prevails   in  the  majority  of   states 
is  somewhat     different,   tliat  is,   in  the   case  of  timber  trees 
and  coal  or  iron  r-unes,   tlie  nesisure  of  daia^es  is    tae  measure 
of  value  of  the  article   as  it   stood  before  it  was  chan^^ed  from 
realty  into  personalty;   in  t::e   case  of  a  tree,   as  the  tree  stood; 
in  t:ie  case  of  minerals,   as  they  lay  in  t}.ie  vein. 

Injuries    to   the  soil  in  removing  tr»  personalty.      If  in 
opening  a  mine  upon  my  premises  the  defendant  disturbs  my  soil, 
I  would  get  in  the  first  place  compensation  for  tile  value  of 
the  minerals  as   they  lay  in  tlie  vein,   and  secondly,   for  the 
loss  to  tlie  lajid  resulting  from  the  opening;  of  Vje  mine.     In 
the  case  of  trees,   I  would  get  the  vstLue  of  tlie   trees  together 
with  the  loss  caused  the  land  by  the  party  in  going  on  and  get- 
ting off  the  trees.     In  the  first  case  you  get  tlae  value  of  the 
property  before  ajiy  labor  has  been  expended  upon  it.     The  second 
rule  makes  tliis  distinction:    If  tlie   articlehas  no  vetLuo  apart 
from  the  soil,  you  i^iust  treat  the  damage  as  a  damage  to   the  soii. 
In  a  case  in  New  York  fruit  trees  were  destroyed.     The  court 
sedd  in  this  case  that  a  distinction  must  be  made  in  tho  case 
of  property  having  a  conciercial  value  apart  from  the  land, 
and  property  having  no  commercial  value   apart  from  tlie  land, 
auch  as  fruit  trees    and  shade   trees,     Wlien  it   is  valuable  only 
because  annexed  to   the    realty,  you  must  treat  it  as  a  part  of 
the  real   estate  and  recover  dai;iages   accordingly. 

If  the  property  was  taken  by  mistake  or  accident,   the  weight 
of  authority  is  to  the   effect  that  the  value  of  the  property 
taken,   if  it  has  a  comnercial  value  apart  from  the  land,   estimated 
in  fi'-JB  position  in  which  it  was  before  severance  took  place,   toge- 
ther with  any  injury  to  the   soil  in  removing  it,   constitutes  the 
measure  of  damages.     If  it  has  no  commercial  value,   then  the  dif- 
ference in  tlie  value  of  the  land  caused  by  the  removal  is   the  meas- 
ure. 

That  is    tie  rule  prevailing  tlirough  the  majority  of  tlie  states. 
We  are  speaking  now  of  cases  where  proi)erty  is  taken  by  accident 
or  mistake.      If  the  pr<^erty  lias  cor^iaercial  valuo   apart  from 
the  land,   then  t'le  value  of  the  property  as  it  stood  before 
severance,   together  with  any  incidental  damage  caused  the  land 
in  reiaoving  it  is  tl\e  measure  of  damages.     If,   on  the  other  hand, 
it  has  no   comm.ercial  value,  you  treat  it  as  a  pure  injury  to 
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t  e  real  estate,    and  tl^e  difference  in  value  of  t:ie   real   estate 
is  tiie  measure  of  darraces. 

In  111.,   H.   H.,  Md,,    and   Col.    tl.e  value  of  t]ie  property  iirtned- 
iately  after  tlie  severance  and  before  rei:oval  is  tlie  rule   for  meas- 
uring daiiajes, 

Tliose  liave  all  been  cases  wLiere  t^ie  party  lias  acted  in  :];ood 
faitli  and  riistakenly.       rnere   a  loan  joes   on  the  land  wilfully 
and  coiniits  tlie  injujry  a  different   rude  is   applied.     In  the  first 
ca.se   t^ie  ar^cant  of  daaiiajes  is  reduced  to   the  lowest  possible 
suji.      According  to   tlie  rule  in  the  four  states  mentioned  above 
the  defendant  loses   a  little  :iOre,    that  is,   he  loses   the   cost 
of  his  labor.     But  where  a  party  acts  in  bad  faith,   the  law 
Jives  hiji  no  allowaiice  for  his  labor  or  t:ie   increased  value  he 
has  jiven  t"ie  article. 

Tnere  t^ie  article  is  wilfully  or  intentionally  removed,   the 
rieasurA  of  dg;;aj;ec  is  t'  e  value  of  t'.ie   article  at  the  tine  and 
place  of  daiiand,  with  interest,    even  thoujli  the  value  has  been  great- 
ly increased  by  t!ie  wronjdoer.     He  riust,   according  to  the  weight 
of  autliority,   answer  to   the  true  owner  for  the  increased  value. 
If  ti];iber  has  been  wilfully  taken,   if  there  is  a  wilful 
trespass,   so  that  tl-e  party  nay  be  said  to  be  an  intentional 
wronj-doer,   the  law  deals  harshly  with  hiri  aaid  the  owner  of  the 
land,   and  therefore  of  th.e  thiaj,   that  lias  been  severed,   can 
der.iand  l-iis  property  in  any  place  and  Ui   any  tirie  that  he  finds 
it.        It  does  not  i  :ake  any  difference  how  riuch  it  Ixas  been  in- 
creased in  value.     Apparently  it  does  not  make  any  difference 
how  nuch  it  !ias  been  c"..]ajijed  in  form,   if  it  i  s  still  the  iden- 
tical article.     Take  for  exa  pie  tlos  timber  on  an  estate.     Say 
the  value  of  the  tinber  as  it   stands  is  $1  per  thousand  feet. 
Taken  to   th-e  null   it   is   still  worth  more.     Wlien  it  has  been   saw- 
ed up  into  planks  it  is  worth  more  yet.     Made  into  furni+,ure  it 
has  a  jreatly  increased  value.     Tlien  if  the  owner  finds  it  he 
can  recover  the  value  of  the  article  as  it  is.     Tie  can  sue  in 
trover  or  replevin.     He  nay  talce  the  value  of  t^^e   article 
in  money  wherever  he  finds  it  or  he  may  take  the  article  itself. 
In  the  case  of  Boles  V/ood  V/orks  Co.  v.  U.   S.   timber  }iad  been 
taken  by  the  Indians   froii  the  government   lands   and  was  sold  to  the 
co^ipanj'-  wliich  used  it  in  nakinj  furniture.     The  U.  S.   recovered 
the  value  of  the  tii.iber  in  its  hdjhly  iggjroved  and  valuable 
state. 

But  if  the  articles  have  been  transferred  by  tiie  wronj-doer 
to   an  innocent  purchaser,   the  lat'ter  can  usually  be  held  IJable  to 
the  true  owner  for  their  value  at  tl.e  time  of  their  transfer. 

Txiose  rules  will  cover  all  the   cases  we  I-iave  to  deal  with  in 
regard  to   real  property.     In  the  ordinary  case  of  trespass  the 
injury  done  is  the  measure.      If  the   tresi>asser  lias  destroyed 
a  crop,  the  estimated  value  of  the  crop  is  the  i;>easure.     But  in 
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in  tliose  cases  wliere  he  has  taken  sometliiiig  from  the  land  and 
carried  it  mmy,  if  it  has  commercial  value,  the  the  value 
where  it  stood,   and  if  it  has  no  commercial  value,   its  value 
to  the  land.       ^vVliere  the  party  ts   a  wrong-doer  intenti anally,    ' 
the  value  of  tiie  property  wlierever  found  is  tlie  measure  of  daj>- 
aees.     In  the  case  of  wantonness  or  maliciousness,   exemplary 
damages  can  be    recovered  in  addition. 

Personal  Property .      Obviously  the  three  chief  wrongs  which 
can  be  done  to  personal  property  are  1.   To  absolutely  destroy 
it;   2.    to   injure  it;   3.    to   delay  it.      If  the  property  is   absolute- 
ly destroyed,   the  value  of   tlie  property  with  interest  is   the 
measure  of  dai'ia^es.     If  it  has  been  injured,  but  not  destroyed 
the  diioinution  in  value  of  the  property  is  tbi6  measure  of  dam- 
ages.    If  the  property  has  been  injured  in  ar^  way,   then  the   ex- 
tent to  wliich  the   injury  diminishes  the  value  is  the  measuro  of 
dajiages.     If  it  lias  been  detained,   tlaen  tlie   loss  of  use  of  tbe 
article  is  the  ineasure  of  damages. 

In  the  case  of  the  destruction,   conversion,   detention,   or  in- 
jury of  personal  property,   tlie  measure  of  damages  for  its  destruc- 
tion or  conversion  is   actually  its  value  at  t}ie  time  such  destruc- 
tion or  conversion  took  place,  with  interest.     5'or  injury  to  it, 
the  aioount  it  is  diminished  in  value  by  reason  of  the  injury,  with 
interest,   and  in  the  case  of  detention,    the  value  of  its  use     during 
tlie  period.     To  this   amount  may  be  added  compensation  for  such  in- 
cidental losses  as  were  caused  by  the  wrongful  act  and  were  in  the 
contemplation  of  the  parties,  when   the  action  is  based  upon  con- 
tract,  or  were  natural  and     proximate  when  tlje   action  was  founded 
upon  tort. 

Now  ewe  liave  one  rule  corresponding  to  the  rule  in  regard 
to  tl^e   change  ofi^eal.ty  into  personalty  where  the  damages  vary 
with  the  good  or  bad  faith  of  the  wrong-doer. 

Where  personal  property  has  been  converted  and  afterwards 
increased  in  value  by  the  wrong-doer,   the  Pleasure  oiff  damages,   if 
it  was  taken  in  good  faitla,   is  its  value  at  the    time  it  was  taken, 
with  interest;  but  if  taken  in  bad  faith,    then  usually  its 
ixkcireased  value  added  by  tl:ie  wrong -doer  mBy  be  recovered. 

In  a  case  in  New  York  a  man's   com  had  been  wrongfully  and  in- 
tentionally talcen  and  worked  up  into  vdiiskey.      The  process  had 
greatly  increased  the  value  of  the  corn.     The  court  held  that 
the  plaintiff  could  recover  the  value  of  his  corn  in  its  con- 
dition when  he  found  it. 

3  IJ.  Y.   379;      53  An.  Uec .   307. 
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XV.  Daina^es  for  personal  Injuries*     The  8i)ecific  question 
would  be,  what  will  be  tlie  measure  of  the  damages  to  be   recover- 
ed for  an  injury  to  the  person?     Naturally  in  the  case  of  an 
injury  to  ihe  person  ■fflae  party  injured  is  entitled  to  cornpensa- 
tion  for  physical  pain.     That  would  be  the  inqwrtant  and  direct 
consequence  ordinarily.     The  pliysical  pain  or  the     physical  in- 
jury may  result  in  a  loss  of  time.     For  tliat  the  party  is  also 
entitled  to  compensation.     Physicqp.  injury  may  result 

in  necessity  for  medical  and  nurses*    attendance  and  that  will  de- 
mand con5>ensation.     As  the   result  of   the  physical  pain  there  riay 
be  mental  suffering  for  which  also  the  party  is  entitled  to   com- 
pensation.    If  the  injury  is  so  serious  that     at  the  time  the 
a.ction  is  brought  the  party  has  not  yet  recovered,  he  may  re- 
cover prospective  darnages. 

For  injuries  to  the  i>erson  the  plaintiff  may  recover>.:compen- 
Bation  for  his  bodily  pain  and  mental  suffering,   for  the  expense 
of  medical,   sxirtjical  and  other  attendance,   for  loss  of  time  and 
for  other  dif^ability,   or  suffering  reasonably  certain  to  occur. 
If  the  injury  was  coinnitted  wilfully,  wrongfully  and  wantonly,   o4r 
recklessly,  he  may  have  exemplary  damages  in  addition  in  those 
states  which  permit  them. 

The  typical  case  of  physical  injury  is  where  there  is   some 
actual,   tangible,  visible  injury  to  the  person,     Sut  there  may 
be  cases  of  personal  suffering  where  there  is  no  ewtual  injury 
to  the  person  and  where  t'.e  mind  klone  suffers .     In  that  field 
there  is  at  the  present  time  being  waged  a  vigorous  warfare 
to  determine  whether  dajiiages  can  be  recovered.     In  the  majority 

of  states  damages  for  mental  injuries   cannot  be   recovered.     But 
in  certain  cases  damages  can  be  recovered  for  mental  suffering. 
There  are  cases  of  this  nature  as  illustrated  by  a  recent  case; 
A  passenger  was  seated  in  a  car  at  a  station  wlien  suddenly  it 
appeared  to  him  and  to   those  in  the  car  that  a  collision  was 
inminent.     As  a  matter  of  fact  no  collision  occurred,  but  tiiere 
was  reason  to  believe  that  a  collision  would  occur.     A  passenger 
in  the  car  was  very  much  frightened,  his   fright  resulting  in 
hervous  prostration  and  physical  illness.     The  question  was 
whether  damages  could  be  recovered  for  the  physical  injury, 
I   think  the  weight  of  authority  is  that  there  can  be  no  recovery 
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jonlesa  tlier^  l3   some  actual  i^njury.     If  it  is  a  roer©  mental 
injury,  tlier©  can  be  no  recovery.     Many  courts  hold  that  the 
law  cannot  take  coisnizeince  of  that  which  has  no  tangible  evi- 
dence.    Whether  a  man  suffer*  rqiBnteLL  pain  is  a  question  too   ab- 
stract for  the  court  to  co  into.     I   suppose  most  courts  would 
agree  that  if  physical  def6nnity  of  suffering  came  from  the 

mental  tloat  damages  could  be  recovered «     But  for  pure  nervous  in- 
jury I    think  courts  hold  that  damages  cannot  be  recovered,     I 
think  that  at  the  present  time  the  weight  of  authority  is  against 
the  proposition  that  mental  suffering  can  be  compensated,   though 
there  is  a  number  of  cases  which  hold  that  it  can  be  conqpen- 
sated.     The  matter  is  not  entirely  settled. 

Mental  suffering  alone,  unconnected  with  any  injury,   cannot 
by  weight  of  authority,  be  compensated. 

Stimmerfield  v.   Telegraph  Co.   is  a  case  on  this  subject. 
In  addition  I   call  your  attention  to   the  following  cases: 

86  Ta.,   412.  47  Ifinn.  307. 

The  latter  waa  a  case  where  a  woman  brought  action  for  the  wrong- 
f\il  dissection  of  the  body  of  her  husband.     The  only  injury  she 
could  rely  upon  was  the  mental  injury.     The  court  discussed  the 
question  and  decided  that  thoxjgh  sh4  could  not  recover  for  her 
mental  suffering,   she  had  a  ri  :ht  to   the  body  of  her  husband  suid 
could  recover  on  that  groxmd.     In  a  iater  case  it  was  decided 
that  there  could  be  recovery  for  pijpjfical  suffering  which  is 
the  result  of  mental  suffering. 

48  Mnn.      134.  Ul  Cal.   220. 

151  N.Y.    107.  147  Pa,   40. 

The  cases  upon  the  question  of  fright  are  very  numerous  and 
they  have  developed  rapidly  in  the  last  few  years.  The  cases 
cited  will  furnish  the  key  to  most  of  theci. 

In  actions  for  malicious  prosecution  and  false  imprisonment 
and  still  more  in  actions  for  slander  and  lihei,  mental  suffering 
forms  an  important  element  of  the  daj^iages  and  in  addition  for  dam- 
ages for  loss  of  time  and  business,   expense  incurred  and  physical 
injury  sustained^  the  plaintiff  nay  recover  for  tlae  disgrace,   the 
humiliation  and  the  anxiety  which  he  has  incurred. 

It  does  not  need  much  to  show  that  in  that  class  of  auctions 
the  mental,  suffering,  is  the  important  element.     A  manlis  falsely 
imprisoned.     The  anxiety,  hiimiliation,  disgrace  he  feels 
form  a  ch>ef  element  of  the  darigges.     Also   in  the  case  of  mali- 
cious action  the  party's  mortification  forms  the  chief  reaison  for 
bringing  action.     In  an  action  for  slander. the  injury  is  rather 
mental  tlian  physic clI.     The  party  suffers  humiliation,  disgrace, 
mortification  by  reason  of  the  charge  brought  against  him. 
Mental  s\iffering  in  these  cases  may  be  compensated.     In  some 
cases  the  coxxrt  has  held  that  a  i>ariy  may  recover  not  only  for 
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for  Ms   own  mental  sxiTf^ring,  but  also  for  the   siiffering  whicli 
is   caused  by  tlie  knowled^je  of  tlie  suffering  and  anxiety  felt 
by  Ms  friends   and   femily.      In  a  case  in  California  it  was 
held    that  a  wonian  vAio  had  been  wron^'ly  iraprisoned  could  recover 
also  for  tl\e  intensifyinij  of  her  own  suffering  caused  by  the 
knowlediije  of  the  suffering   of  her  family, 

XVI.  Aggravation  of  Daria^es.   I  mean  by  tliis  the  circvunstances 
that   tend  to   increase  or  enlarge  the  damages  in  one  csise  above 
those  in  another  where  the    actual  injury  is   tiie  same.        The 
B£5-aQ  ainount  of  physical  injury  may  be  done  in  ene  case  as  in 
ajnother,  while  in  one  it  would  require  a  thousand  dollars, 

in  £jiother  a  few  cents  would  be   sufx^icient    conpensation. 
Suppose  a  party  runs  against  me  unintentionally  ajid  causes  me 
peisonal  injury.      In  that   ca^e   an  apolocy,    or  at  most  compensa-- 
tion  for  the  injury  will   suffice.     But  ii^iere  the   act  is  mali- 
cious  and  wanton  tlie  daijiages  are  very  much  greater.     It  is  those 
contingent   circuristances  that  ag£;ravate  daznages  that   I   want   to 
consider  briefly. 

'^atever  increases  the  amount  or  kind  or  nature  of  the  actual 
injury  in  any  case  Increases  to  the  same  extent  the  amount  of 
actual  damages   to  be   awarded  in  conpensation. 

In  .general,   the  only  thing  which  can  serve  to   aggravate 
or  increase  these  actual  damages  is  the  motive  with  wMch  the  injxtry 
was  committed.      As   a  rule^   daiaag^s  for  breach  of   contract  cannot 
be  aggravated  or  increased  by  reason  of  the  motive  which  inspired 
*t. 

In  actions  for  breach  of  contract  the  question  of  motive  is 
unimportant.      It  is   only  in  tort  actions  that  motive  becomes  in«^ 
portant.     We  have  had  three  cases  where  motive  does  become 
material. 

An  exception  is  made  in  the  case  of  the  breach  of  promise  to 
marry,   in  some  actions  against  carriers  of  passengers,   and  in  most 
courts,   for  actions  for  the  breach  of  covenant  to   convey   real 
property, 

iVlaen  we  get  into   the   tort  field  the  motive  plays  a  very 
important  part.      The  motive  may  in  every  state  be  made   the  basis 
for  increasii:ig  the  dama::;es.   Anything   comniitted  with  wilful 
motive   can  be   compensate!  by  addLitional  damages.     Even  in  cases 
where  exemplary  damages   are  not  recognized  additional  damages 
can  be   awarded  for  the  motive. 

In  actions  of  tort  the  motive  is  an  important   element,      A 
wrong  motive  may  increase  the  daroages  in  every  case  of  personal 
injury,    and  its  presence  or   absence  determines  whether  or  not 
exemplary  damages  may  be  allowed. 
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The  only  othwr  thing  besides  motive  which  can  aGSi"©vate 
daiaages  is   the.^quostion  of  i)ecuniary  or   socieLL   condition  of  the 
party.      As  a  rule,   courts   are  agreed   that  motive  does  not   acgrar- 
vate  contract   suctions  but  it  does   tort   actions.      Courts   are  not, 
however,   agreed  as  to  whetlier  the  pecuniary  and  social  standing 
of  the  parties  are  to  be  considered,     Tliere  seems   fo  be  a  ten- 
dency at  present  to  take  this  elerient  into   account.     There  are 
Bone   cases  where  courts  have  held  that  pecuniary  conditions 
can  be  taken  into   account  in  estiioatint];  the  damages. 

Whether  pecunieiry  circui.istances   CEin  be  used  to   effect    . 
the  measure   of  damages  id  a  question  upon  which  tlie   authorities 
are  divided.      I   tliink  that  the  courts  everywhere  are  agreed  that 
80  far  a?   compensatory  dajnages  ^re   concerned,   the  question  of  pe- 
cuniary conditions  is  not  taken  into  account.     But  in  the  case 
of  exemplary  damages  most   courts  hold .that  the  pecuniary  con- 
ditions of  tliO  defendant  can  be  taken  into   consideration. 
They  say  that  tlie  object  of  exemplary  damages  is  to  punish  the 
wrong-doer.      In  order  to   da  that  you  must  know  hov;  much  he  has 
in  order  to  determine  the  amount  of  punishment.     Tho  degree  of 
the  punisliment  depends  upon  the     .  ability  of  the  amn  to  gay  the 
damages.     Most  courts  are  agreed  tliat  in  order  to  make  a  man 
feel  the  ptmishxaafiA  you  m\ist  take  into   consideration  his  pecu- 
niary circumstances. 

Where  exeniplary  damages  ar4  peirmitted  it  is  usually  held 
that  tlae  pecuniary  circiamstances  ioay  be  shown  for  the  purpose  of 
aiding  the  jury  in  determining  how  much  to    asrurd  by  waybof  pun- 
ishment.    Por  this  purpose  evidence  of  the  ..;ef endant •  s   actual 
wealth  has  bobn  held   admissible  in  actions   of  assault   and  battery, 
breach  of  promise,  malicious  prosecution,    slander,   libel  and  cases 
of  gross  or  wanton  negligence. 

I  want  to   6mpil4asi:se  here  that  in  this   rule  it  is  the  defen- 
dant's actual  wealth  that  is  to  be   considered.     We  shall  find 
cases  in  a  moment  where  the  defendant's  reputed  wealth  must  be 
taken  into   consideration. 

In  actions   of   slander  ani  libel,    the  defendant's   reputed 
wealth  and  liis  social   and  business  standing  may  be  shown  as   tend- 
ing to  give  more  weight  euid  ii-jportanco  to  his  charges  than  to 
ttiose  made  by  a  man  of  less  consequence. 

You  readily  see  that  the  rule  has  goodJfaundation,     A  difference 
should  be  made  between  the   accusations  brought  by  different  men. 
If  a  tramp  makes  remarks  degratory  to  the  character  of  a  man, 
nobody  pays  much  attention.     But  if,   on  the  other  hand,   the 
chief  man  in  the   community  makes  the  samo  charges,    everybody 
wofild  attach  greator  consequence  to  the  charges  and  tho  person 
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would  be  injured  more.      So  in  t'lese  cases  for  slander  tlxe  defen- 
dant's reputed  wealtji  and  his  business  and  social  stcuidin^j  may 
be  shown  as  tending  to  give  greater  weight  and  consequence  to 
his  charges  than  would  attach  to  like  charges  made  by  a  man  of 
less  consequence.     So  far  as  the  mere  question  of  reputed  wealth 
is  concerned,   it  is  not  very  important,  but  I   think  most  of  us 
would  pay  more  attention  to  the  charges  made  by  a  mf.llionaire 
than  to  tbose..of  a  pauper.      So  tlie  question     cJf  wealth  may  give 
weight  to   charges  which  otlierwise  would  have  no  weights     When 
you  take  into  consideration  the  business    standing  very  much  more 
imjwrtance  may  be  attaclied. 

Evidence  of  the  pecuniary  circuinstances  of  the  plaintiff  is 
less  frequently  material.     It  may  be  received  where  exemplary 
daiiDages  are   recoverable  if  it   tends   to  characterize  tlio  nature  of 
the  defendant's  act,   or  to   show  the  nature  or  extent  of  the  plain- 
tiff's injury. 

The  first  two   cases  I  have  spoken  of  is  where  tiie  pecuniary 
circtimstances  of  the  defendant  may  be   taken  into  considwration. 
But  less  often  is  the  plaintiff's  financial  standirig  taken 
into   consideration.     Tlaere  was  a  case  where  a  man  admitted  that 
he  had  committed  a  wrong  on  the  grounds  of   the  plaintiff  s 
poverty.     He  thought  he  was  too  poor  to  be   able  to    resist.     In 
that  case  the  court  held  that  tlie  plaintiff's  pecuniary  condi- 
tion could  be  talcen  into  account.     There  are  other  cases  in 
wMch  it  appears  that  the  plaintiff  was  so  poor  tlat  he  could 
not  afford   trie  best  means  of  curing  liis  injury.     It  has  been  held 
that  in  such  cases  the  plaintiff  may  show  his  pecuniary  condi- 
tion and  that  the  injury  is  greater  than  it  would  have  been  in 
the  case  of  a  richer  person.     This  kind  of  evidence,  most  courts 
hold,   is  admissible  only  in  cases  of  exeirqplary  daiiiages.     Where 
exemplary  damages  may  be  awarded  the  defendant's   actual  pecu- 
niary circumstances  may  be  shown.     In  case  of   slander  his  reputed 
condition  may  be  shown.     In  the   case  of  the  plaintiff,  his  pe- 
cuniary condition  may  be  s'oown  w^ere  exanplary  damages  are  re- 
coverable where  it  can  be  shown  that  the  defendant  spi)T>ulated 
upon  the  plaintiff's  pecuniary  condition. 

Such  evidence     has  been  held  admissible  in  actions  for  assault 
and  battery,  malicious  prosecution,   seduction,   slander  and  libel, 
breach  of  promise  to  marry,   and  in  cases  of  gross  negligence. 
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LECTURE     XXII. 

At  the  last  lecture  I  was  dealin^j  with  the   ati-cravation  of 
dana^es,    tryirv;   to   discover  some  of   those  things  ^ii^ich  will 
tend  to  enlaance  the  amount  to  be  recovered  by  reason  of  some 
incidental  circumstances.      This  irtornini^  I  want  to  take  up  the 
opposite  of  tliat,   the  question  of  litigation  of  Daiaa^es, 

XVII .  Mitigation  of  DartBges .   I  metin  by  this  term   ... 

the  corresponding  i"3^a,   or   the  counterpeurt  of  aggravation  of  damas 
ges.     In  the  last  lecture  the  question  was  wliat  incidental   cir- 
cumstances might  tand  to   enhance  the  damages  beyond  what  they 
would  be  in  other  cases,  tlie  injury  being  the   same.     This  morn- 
ing the  question  is  whet  will   tend  to  diminish  the  damages,   the 
injury  being  tlie  same. 

Evidence  in  bar  of  action  is  aJ-ways  admisalble.     Evidence  to 
refute  that  which  is  offered  in  aggravation  of  damages  is   admis- 
sible.    Where  exemplary  damages  are  clairaed,    the  defendant  may 
offer  evidence  tending  to  show  the  absence  of  malice,  wilfullness, 
or  gross  negligence,   and  general  matters  may  be  proved  in  raitiga^ 
tion  which  tend  to  qualify  or  excusr  the   defendant's  act  though 
they  may  not  be  complete  justification  or  defense. 

We  foxind  in  dealing  with  the  question  of  aggravation  the 
chief  thiiTg  was  the  defendant's  wealth  and  business   standing, 
and  occasionally  the  plaintiff's  standing.     We  found  that  as 
a  rule  aggravation  can  only  be  had  in  actions  of  tort,   and 
not  in  damages.     The  same  holds   true  in  mitigation  of  damages. 
Wherever  there  is   opportxinity  for  aggravation  there  is   also 
opportunity  for  mitigation.     Wliere  tlie  plaintiff  may  shew  that 
there  was  gross  carelessness,  malice,   or  wilfullness,   the  defen- 
tant  may  introduce  evidence  to  the  contrary. 

Thus  in  an  action  for  assault  aaid  battery  the  defendant  may 
show  in  mitigation  tliat  the  injury  caaplained  of  wgts  received 
while  the  defendant  and  plaintiff  were  contending  by  mutual  con- 
sent.    Or  that  t£©  defendant  sought  the  difficulty  in  order  to  lay 
tlie  foundation  for  an  action.     Or  that  tlie  defendant  assaulted  the 
plaintiff  in  sudden  anger  caused  by  the  plaintiff's  clear  neglect 
of  duty. 

In  an  action  for  slander  or  libel  the  defendant  may  show  that 
there  was  iimediate  provocation  in  tlrie  acts  and  declarations  of 
the  plaintiff. 
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For  exa/nple,   in  a  case  of  that  nature,   it  was  held  that  the. 
defendant's  slander  or  libel  being  caused  by  similar  slander 
on  the     part  of  the  plaintiff,   that  fast  could  be  sho'wi  in  miti- 
gation. 

The  defendant  may  also  show  tiiat  the  injury  of  which  the 
plainitff  complains  was  contributed  to  or  aggravated  by  the  plains 
tiff's  own  neclicr©nce  ot  miscondtict. 

In  a  number  of  cases  against  railroad  corjipanies  it  was  held 
that  the  plaintiff  had  violated  the   instructions  of  his  physi- 
cian and  the  fact  that  tliat  had  a^jsravated  the  injuries   could  be 
shown  in  mitigation. 

But  the  contributing  negligence  of  a  third  person  "for  which 
the  plaintiff  is   not  responsible  cannot   relieve  the  defendant. 
I'or  example,   in  a  personal  injury  case,   the  defendant   sought 
to   show  by  way  of  mitigation  that  the  plaintiff  had  been  negli- 
gently treated  by  his  physician  and   that  his  negligence  had 
aggravated  the  injury.     Tho  court  held  that  that  could  not  be 
shown  in  ratigation  of  damages.     The   court  held  that  the  defen* 
dant  had  put  the  plaintiff  in  such  a  position  that  he  hal  to  em- 
ploy a  playsiclan  ajid  that  tlT©   negligence  of  this  third  penron 
could  not  mitigate  the  consequences   so  far  as  the  defendant  was 
concerned. 

Nor  does ^ the  fact  that  the  plaintiff  had  procured  insurance 
or  indemnity  against  such  loss  relieve  tlie  defendant  from  full 
liability. 

For  example,   in  an  action  against  a  railroad  company  the 
defendant  cannot  mitigate  dairiages  by  showing  that  the  plaintiff 
had  an  accident  ticket.     That  soiiie  third  person  has  indemnified 
the  plaintiff  by  a  private  contract  is  not   anytMng  which  can 
be  shown  in  mitigation.      If  the  plaintiff  has  at  his   own  eit- 
pense  procured  indemnity  for   the  same  injury,   that  fact  does 
not  relieve   -Qie  defendant  fro^  his  full   liability  in  case  tliere 
had  been  no  insurance. 

Wliere  exemplary  dainages  are  claii|ed,  the  defendant  may  show 
in  Kiitigation  tlat  he    acted  in  good  faith  upon  the  advice  of  re- 
puted covins  el  to  whom  he  had  fully  stated  the  facts. 

That  defense,   on  the  ground  of  advice  of  ccunsel,   is     one 
frequently  made  use  of .     If  the   act  is   not  an  act  of  tres- 
pass  and  the  plaintiff  claims   exemplary  damages,   the  defendant 
may  show  that  he  consulted  counsel,   that  he  fully  and  fairly 
disclosed  all  the  facts  to  some  reputable  counsel  and   that  the 
counsel  advised  him  that  he  could  do  as  he  load  done  and  that 
the  act     was  done  in  good  faith.     Sometimes  this  defense  may  re- 
duce the  eawmplary  damages,  but  not   -the  actual  injury.      So  far 
as  exemplary  damages  are  concerned,   they  may  always  be  miti- 
gated.    But  of  course  acting  upon  the  advice  of  a)  me  man  not 
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in  good  repute,    or  acting  in  bad  faith,    does  not   comply  mth 
tlie  conditions. 

The  defendant  may  also  show  that  since  the  cause  of  action 
arosehe  has  done,   and   the  plaintiff  has  exacted  some^ing 
tending  to  reduce  the  injury,   as  that  in  an  action  of  trover> 
the  defendant  has  restored  the  property  to  the  plaintiff  who  has 
accepted  it. 

In  that   action  one  of  the  roost  difficult   questions  in  this 
whole  field  arises.      There  is   not  any  doubt  that  in  an  action 
for  trover  if  the  defendant  has  restored   the  property  and  the 
plaintiff  has  accepted  it  since  tha  action  arise,  that  fact 
may  be  shown  in  mitigation  of  damages.     In  most  cases  that  will 
bar  all  damages  and  will  leave  simply  the  costs  for  the  defen- 
dant.    But  the  peculiar  matter  is  here:      Is  said  "if   tlie  plaintiff 
has  accepted  the  property."     The  question  is  v*ietli6r  the  plain- 
tiff is  bound  to   accept  the  property.     Some  cases  s»em  to  hold 
that  the  defendant  has   a  rijht  to    tender  tlie  property  tiack,    qual- 
ified only  by  tlois   condition,    that  the  property  has  not  deter- 
iorated while  in  his  possession.     Other  cases,   and  I    think  the 
majority  of  cases,  hold  that  even  thoujh  the  property  has  not 
been  diminished  in  value,   tlie  plainitff  has  a  full   cause  of  action 
matured  at  the  time   of  conversion  and  tiiat  he  is  not  compelled 
to   receive  back  the  property.     A  good  deal  could  be   said  in 
favor  of  the   rule  that  if  the  property  is  taken  back  in  good  coaa- 
dition  it  should  relieve  the  defendant  for  all  actual  injuries. 
But  most  cases,  I   tliink,  would  hold  tliat  the  plainitff  is  not 
compelled  to    take  back  the  property.     But  of  course,   if  the 
plaintiff  does  not  take  back  the  property,  he  does  to  that   extent 
mitigate  the  damages  for  the  defendant.     The  question  is  whether 
he  is  obliged  to   take  back  the  property.     See  the  note  in  24  Am. 

St.  Rep.   808,  which  gives  the  best  discussion  of     this   subject, 
so  far  as  I   am  aware. 

It  is   the  duty  of  the  party  injured,  whether  by  breacBi  of  con- 
tract or  by  tort,   to  do  what  he  reasonably  can,   and  to  avail 
himself  of  all  the  reasonable  means  to   lessen  the  consequences  of 
the  injury,   and  if  he  fails   tondo  so,   he  can   recover  damages  for 
those  injuries  only  which  could  not  have  been  prevented. 

I  want  to  Anphasize  that  rule,   a  rule  which  applies  both 
in  contract   and  in  tort.      It  makes  no  difference  how  the  plain- 
tiff has  laeen  injured,   the  law  imposes  upon-him  always  an  abso- 
lute duty  to  do  wbat  he  fairly  ani  reasonably  can  under  the   cir- 
ciimstances   to   lessen  and  diminish  the   consequenc&s   of   the  wrong- 
ful  act.      It  makes  no.  difference  that   the  plaintiff  has  put  him 
into  this  position.      The  plaintiff   cannot  sit   still   and  alLov/ 
the  consequences  of  the  wrongful  act  to   flow  on  ^  thout   any 
attenipt  to  hirader  them.     He  must  get  medical   aid,   abstain  from 
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work,   or  do  wliatever  else  is   necessary  to   diijiinish.  tlie  consequen- 
ces of  tlie  wrongful   act.      The   law  always  imposes   tiaat  duty  upon 
lain.      The  poor  man  is   not   supposed   to   do    as  much  in  this   direc- 
tion."ias  the  nan  of  "better  -meeuis.     If   the  plaintiff  can  avail 

himself  of  the  "best  medical  aid,  he  should  do   so,  hut  if  he  can- 
not afford  it,  he   should  avail  himself  of  wliat  he  can  afford. 
In  every  case  the  plaintiff  must  avail  himself  of  the  laeans  at 
hand  to  diminish  the   consequences   of  the  wrontjful  act,      I   do 
not  know  of   ary  other  sin^l.p   rule  which  has   such  universal  ap- 
plication.     For   an  illustration   in  t.ie  contract  field:      A  man  has 
heen  disappointed  in  ^ettint^-  ^^oods   a^^^reed  to   be   sold.     He   caniiot 
sit  by  and  allow  the   consequences   to    flow  on.      If  he   can  4jo   out 
and  buy  the  ^;oods  in  the  market,   he  should  do   so.      If  he  can 
by  the  expenditure  of  time  or  money  or  labor  or  by  abstaining   ' 
f  roi  i  work  lessen  tlie  consequences  of   tlie  act,   it  is  his  impera- 
tive duty  to   do   so , 
»  XVIII,  Excessive   and  insufficient  DaiaaGes.      The   specific 

question  I  have  in  mind  is   tliis:      Suppose  the  plaintiff  recovers 
more  dama^jes   thsm  he  is   entitled  to.      Suppose  it   appears   tliat 
the  dama<3es   are  clearly  excessive;   or  suppose  it  to   appear  that 
t'le   jury  has   awarded  clearly  insufficient   damages.     Has   the 
plaintiff  any  remedy?     ITow  we  liave  found  in  a  c^eat  mary  cases 
that   there   are  certain  fixed  rules  by  which  to  measure  damages. 
In  the  case  of  a  promissory  note  tl'ore  can  be  no  doubt  as  to   the 
amount  of  dainai^es.     It  is  a  mere  matliaaatical  computation.     There 
can  be  no  mistake.      But  in  tort   cases,   of   course,   the  dajtiaijes 
are  in  the  discretion  of  the   jury. 

Where  the  daina::;es  ar4  capable  of  bein/;   detenained  by  sa.ie 
fixed   and  definite   rule,    as  in  ;:iost   cases  of  contract,   and  it   is 
evident  that   the   jury  has  i^jnored  the   rule  by  awardin<;i  dama^jes 
either   excessive  or  insufficient,  the   court  will   set   tlie  verdict 
aside,   or  correct  it   of   its   own  motion. 

c'For  example,   if  I   make  default  in  payment   of  a  note   of  $100 
'.vith  interest  at  7%  and   the   jury  i^ives   a  verdict  for  $103, 
the  court  may  set  aside   tliat  verdict  and  instruct  tne  clerk  to 
correct  the  award.     Tlie  court  must  set  aside  the  verdict  because 
the   jury  has   violated  tlie   rule   in  deten.iininj  the   award. 

Where,  however,   the  amount  to  be  awarded,  as  in  most  cases  of 
tort,   rests  in  the  sound  discretion  of  the   jury  the  court  will 
not  set  the  verdict  aside  as   excessive  or  insufficient,  unless  it 
appears  in  arriving  at   their  conclusion  the  jury  had  been  c^lti' 
of  clear  error  or  had  been  influenced  by  passion,  prejudice  or 
corruption. 

In  most  cases  of   tort  and  in  some  cases  of  contract  the 
daiaaces  rest  in  the  discretion  of   the  jury.     Take   the  case 
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of  personal  injury.      T'-iere  is   no   fixed  standard  to   determine 
vrliat  sLiall  be  asmrded.     If  elenenta  of  cross  neelic^nce  appear, 
tl"i.ere  is   room  for  exemplary  damages.      Tae   aiiount  may  be  lar^e 
or  small  accordintj  to   tlie  sound  discretion  of  the  jvTy«  The 
matter  rests  in  the  Boiind  discretion  of  the  jury,   and  if  th^ 
have  used  their  sound  discretion,   tiie  court  has  no  ability  to 
interfere.  ;'  I  Diay  say  tiiat  in   t'.iese  cases  there  is  hardly  a  ques- 
tion which  is  not  appealed  from  on  tlie  Ground  of  excessive  dam- 
ages or  too   small  damatjes. 

I   tliink  Kentuc3<y  is  tlie  only  state  w:iere  the  courts  have 
attempted  to  set  a  fixed  limit  to   the   datia,3eB  that  may  be   recover- 
ed.    I   tiiLnk  they  have  attempted  to    set  tlie   limt  at  $10,000.     I 
think  that  I   remarked  to  you  tiiat  in  some  states  the  damages  for 
causing  the  death  of  persons  was  fixed  at  $5,000.     But  except 
Kentucky  I   tliink  no  state  lias  attempted  to  set  a  limit. 
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I.    The  -'eneral   idea  of   a  ccr-poration. 

i*    r'G£_i£iitji^3'^-^- -     A  I^s^'soHi    ~    "a-  corporation    is    an   artificial 
Teii\f"      liT.'-isiLlo ,    iiTT'-jiglblo' ,    xad  e.cisting   only   in  contemnla- 
tion  of   law",    -   Cliisf  Ji'.otice  '^ars-iall. 

A  collection  of  p_ei-son>3.    -   a   coroo  ration  is   a   "collection 
of  m^ny  TndiviluaTs   unTt ecT  iit it c"  one  "bodiy ,   linder  a  spv^-cial  de-- 
noi;iinat ion,    iiavirg   perpetual  succession  in  an    artifmcial  form, 
and   vostad'  by  t.'.ie  policy   of   tlie   law  v/itli  the   capacity   of  acting 
in  several  raciects   as   an   individual",    -    'i^d, 

A  franc  ■■lis© ,    -    "A  corporation   is   a  franc:jise    nosserj^ed 
l)y  oae   or  vaoro   inciividuals  ,  wi\o   subsist    as   a  body    politic  ,  .i.uider 
a  special  dei:oinination  and    are   vested  by  the  policy  of   the   1-m' , 
with  the  oapaoity   of   perpetual   succ.syion  and  of    'jictixig   in  sev- 
eral  respectti  jhov'^jver  nuinerous   tlie   association  may  be    ,    as   a 
sinf'jle   individ'ial"  ,    -   Kent. 

2.    Theories   of   tiue  c o r , jo r at e   pe r .i o n al i t y :      Tiiere    are   three  of 
these  .    V  i 'J :  -"  "       '  ' 

(a)  The  \hctioa  theory'-,    i.    e,,    taat  the   corporate   per- 
sonality  is   not    ro"al  biTt    artificial   only:    "The   abstract    idea  of 
a  cor  )c  ration ,    t^ii"~regal  entity,    the  isripal'iable  and  intangible 
creation  of   riu  :.an  thou^iht   is   itself   a  fiction,    iuid  h-.u   been  ap- 
propriately described  as  a  figure   of   speech",    -  Judj;e  Finch. 

This   is   the  currently  accei^ted  A.ierican  view,    and  is. 
specially    insisted  upon,  by  .'ir.    :ioraw3tz  and  dr,   7.'aylo  r. 

(b)  T-x    organic   theory:    Tuis   is    tue  German  doctrine* 
This  vie'.v  t"..'it   tho~c'orpo rat  ion  h:is    a  personality  as    real  as 
that    of   the    stat^;    th.at    in   I'm   a    'erson   is   ar^ything   that   is   a 
distinct   subject   of    ri.>lits  and  liabilities.    ♦'Juristic    persons 
are  no  more  fictitiouii   than,    say   the  oonception  of  owrership   is 
fictitious.      In    the   eye  of   tne   1  i^.v  they   are   in   the  fullest 
sense  js^^^oirs,    t.iit    is,    subjects   of   Ifi^'al   rights   and  duties, 
and  to~T'T'vr  ve^tont    "real",    as  far   as  inodom  la^v  is   concerned-', 
So^-i. 

(c)  ^<eore3er^t-^.tive  theoiy:      This   is  advocated  by  Dr. 
:^rnst  ]?r3undn5?^iriii"c.'T:o  TJniversity:      it    is  to    fnis    effect  :>- 
T;U)    ri  ,hts  held  by    --   corporation  are    not    the   rii^hts   of   any 
physical   person,    but   t:u0se   of   tae  c oi-poratior.  as    a  distinct 
person   in  the   lavr.      the  act    of   tho  majority  is   --.accepted   as    th) 
act   of    ill    -.nci   t.-.o:..^  viho   act   bind   thoso  ^JJho   are    silent;    in 
other  "rords,    tie  ..ajority  vote  of   the   quo  ixioi  is    tae   re  pre  sen  ta- 
tive  of   all.    and  t  lis    is  ti-ue  whetner  the  vote  .nas  been  A  to  X, 
or  B  to  y  in   a  coroc  r^t  ion  co.:iposed  of  A  to   Z    .    Any  droup  that 
is   the  majority   of   a  Ci.uoruii  is    tae   representative   of   the  cor- 
poration   i.nd   is  no  unreal  thing  ;      tae  v/ill  of   t.iiti   representa- 
tive body  daly  o.Tressei:  is  the  corporate  will,   wiet  ler  it   be 
kno";ledi;:;e,    i/^no  ranee,    error,  good,    or  bad  fait  i,    or  wrons  doinc*, 
or  GOiJ-u-aendable   action.       '  Tais  nahes  up  t.he  unity  of 
fie  corporation;    '.vhic:'    it   is  convenient,    if   not  entirely  nec- 
ess  -.ry",    to   treat    as   a   oerson  in  the  law. 
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3.    T:ieor3.-  of'  t'le  ^^rancai^e;      "A  f  r  uichise   is  a   ri:;iitj 
orivixO;';e ,    or  oo\'/  3r  'o?    oain.io   concern  w;iich  our'^ht   not   to   be 
exerciijed  by   privxte    i)idi"i.'luals    i,t   t'leir  nere  "/ill  or  pleasure, 
"but    suould  be    reserved  for  public    control    and  'idminist  rat  ion, 
either  by   th.e  r,OYem.\er\t   directly,    or  by   "oublic    v^ents,    actirg 
undor  such  conditions    and    regulations    as    tli6  govem-ient  nay   im- 
pose  in  the  public  interest,    and  for  tje    public    security,    x  x:   x    • 
No   persons    can  ..ia!':e   th.ea3elves   a  body  coroorate    and  politic 
without   lep;islative   o.uthority.   Corporate  capacity   is   a   franchiae". 
Justice  Br<,viley,    127  U.    a.;    1,    on  40. 

The    st at e    in   i t  s    po li t  ic al    cap xo i ty    i s  t  a e  he Ide r   o f 
all   franchises,    in    trust   for  the   public   v/elfare;    and  when  it 
makes   a  '■•r.ant   of  any  part   of    such  francaise,    it  does   not  lose 
its   public   character  but    is  yet    to  be    exercised  in  advancing 
the  publio   v/elfare;    this   is    \n  essential,   though   im^ilied,    con- 
dition of   tae  grant;    if  not  perfonned,    the  state    caii    resune   the 
■,.:rant   as  for    a  condition  bi-olcen. 

The    riijht   to   be    and   act    as  a  corporation,    tiiainly  based 
uoon  historical  reasons,    is  considered,    and  v/isely   so,    as   a 
rifcht   or   privile.p'e   of  public    concern.    Tnis    is   tnae  even   though 
t.io  business    to   be    done    is   of   a  private   nature,    sut.-i  as    refinirig 
s\i":ar  or  oil.    The  business -is  neit.ier  more   nor   less   public    than 
if   done  by   individuals   in  their  private    capacity,    but   tiie    prlv-^ 
ile^e   consists    in  brir!,:^i/]g   into   exister.ce  and  using   in  the  bus- 
iness   the  valuable,    efficient,      i.flpersoned,    and  in  many  v/ays 
less    responsible  a:_'iency  l<noym  as   tne  Gor;30  rat  ion;  tais   is   the 
niatter  of   public   concern,   wliich  is    the   essence   of    the  corporato 
franchise. 

The   corpor-.te   franc'ilscs    are    frequently   said  to  be 
primary   ^ond   secondax'y •        The  pri;nary  franchise    is  the   privil'-iGe 
to  be,    exiist"^    an d'  aclT  a^    a  corporation;      the    secondary  franchises 
arb    sucaotiier  franc Viises   or  special  privileges,    like    the    right 
to   tike    n-opcrty  by  erxiin.nt   do/iain,    as  mgy  be   conferred  upon  tjie 
corporation,    just    as   they  lai'iht  bo  upon   natural   persons. 

4.    VAien     a  coroc  rat  ion  is  considered    as    a  person:  -        'For  vacs  t 
purposes    it    is   so  "consTlered,    arid  e sp ec  i  ally , 

(1)  I\i>  having    ri;;hts   of  property    ;\nd    re.'Xitation  -oro- 
tected  at  coini.ion  1  ),v/ ,    an-d.  under  constitutional   provisions  very 
riiuch  as  natural    persons. 

(2)  As    haviry   oluties,    arisir^g  both  from  its  c^iarter 
provisions,    and  fixed  upon  it  by  the  coijU'ion  law. 

(3)  Statutes,  coafr^rriil:;  ri.nts,  orplyx;iiie  oblig  itions 
v.pon  oersons  ,  .-generally  include  co  roo  rations  ,  t-iouja  not  spec- 
ially n  a  ued.  Corf'orat  ions  ,  .lO';,'  ev  e  r ,  ar  e~no  t  ci  t  ij^e  ns  entitled 
to  all  the  orivilei2;es  of  citizens  in  the  sevsraj.'  s^^oTes  under 
the  '■).  S.  Constitution;  they  are  citizens ,  however,  within  the 
1  v.^/  -hving  i:.  3.  courts  ;juri --'•.iicti  oh  iff  suits  between  citisens 
of   different   sto.tes. 

(4)  In  the  ovrners-ip  of  its   property,    a  corporition   is 
considered    .is   a  ^_e£5'0n;    -   i.t   ov.^l3   its   property,    and  its   .aeiibers 
do   not   ovm   its   pro~rty.      If  t;ue   oroperty   is  to   be    conveyed  or 
recovered,    it  .niist  be   done    in   tie  corpor-.te  nacie,    and  not   in  that 
of  t-ie  !.ie:'abers.    Suits  must    be  brought  by  and    "igain^-t   it   in  the 
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c  o  rpo  r  '^t  e   n oiae. 

5.  j/lien  %  cor"?or  rlion   itj    coiisiderod  as  a  collection   of    persons; 

111    In  t'le  ■;mn.u-6:uent ,    -  t"^  "TajorTliy  c  on  trails^ 

(2)    vV.ieij.  .iustics  requires,    tae  cor  )o rate  ;oeroonall;^y 
will  l:.e   iijnored,    ana  tie    ri,j,j.tc  and,  daties   of    taS  luecnbers  com- 
posiri;-;;;   it  coasidored:    Tai.H  ajyeura   usually:- 

(a)    In    .Hitters    re.latinr;   to   chan,^"in:i    tn©  c  onstitution. 

(t)    In  dotsr-Tiinir.^';    tae    rij'its  of  iae raters  .3/-.iong   tiem- 
selves    in   equity. 

(c)  v/lien  cor-oorate   ainr.    result  from  f.ie  concerted  "but 
apoireiitlc^   individual   acts   of    ■Tier.ibGro. 

(d)  /'.en  tae  corporate   o rgani .-nation  is   used  as  a  cloak 
to    ^.id  in  cotnii'iission  of  frauds 

6.  'Jhan  a  corpor.'.t  icn  i^  considered    ms   a   francnise; 

~  Tt    is  conaidlYod  as  a    Trii.iao^^i'riiicliise   :.iainly   in  its 
relatiofi  to  tlie   3t.a,t«,    "Vid  part icularly:- 

(1)  In   the  riet-:^ods  by  v/iiicli  tlie   state   retains    control 
over  it,    -  "by  t'lie  writs   of   scire   facias   or  quo   \y\rranto. 

(2)  In   its   j.  nc  a'j  'lo  i  ty   to   a  I  i  e  j".  .it  e    its  f  rroiic-iise  ,   v/it.:!-^ 
out  consent   ci'  tae  state. 

Tliese   tv7o    -^re   based  on    the   doctrine   t. rat  t 'le     fran- 

caise   to   be   a  coraox'ation  is   .;;;rojited  upon   the  iiiiolied  condition 
that   the    rranteos  v/ill   f.:(,it;rrully  carry  out    the  purposes    for 
vrhich   it  w\s     formed. 

(3)  In  ta.e  po\'/er   of   the   state    to   tax  corporations,   the 
francjiise  nvsy  be  considered  property. 

(4)  In  the   state's   ir^j.apaci  tj,'-  to   caarv;;e   the   c  a.:irter 
without  consent   of  "leaberSi. 

(5)  In  the  limit   ofi  the   power  of    the  oiajority   to  ch?.n3e 
the   constitution,  of   the  corporition  witrjout   the  consent   of  ' 
all  the  inembers, 

Th?se   Last    throe   are   based  on   tue   doctrine    t;at    a  fran-* 
chise,    once  .^ranted   and  accepted,    is   a   vested   est.ate   or  interest 
in   the  me  tubers  ,    of  v;hich  they  cannot    "'je   deprived  wifiout   tiieir 
consent. 

7.  Corao  ration-     a'-ai  partnershi'^.  :    TV.ese   differ:- 

(1)  In   ori;^in.     -    the   iaea  of  corsio  rat  ions    is   trace  \ble 
to    the    oublioT'iwv   of  Rome;      tiie   idea  of  partners  ;,ip   is    triceable 
to    tie  custo'ris    of  •.lerc'rants    in     'njlaad  and  on   tae  Coi'tinent   and 
bac\'     to  Roa;Tin  traders. 

(2)  In  cre.ation,    -   corporation  only  by  exoress   autn.ority 
of   st'.te;   a  iFTn a rs hip,   by    lere  contract    of   parties. 

(3)  In  frvic.iisej    -  a  corporition  .a.as    at    least    one,    a 
partiiership;    rvo'neT 

(4)'    In  :r.-,a-i ;  ;e  ;.e:it,    -   a  corooration   is   anjzed  only 
throu;'itio    diJTy    ao^X)'inted   officers    .-■.nd   '^.ge^.ts;    in    partnersaips 
each   oartrier  or    member   can    vCt   for    ovrtnership. 

(5)       In    -^ov/ers,-   tae  cl..  rpo  ration  can   la■^^'fully   exercise 
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no   powero   except  tiiose   expressly  conferred  or  necessarily   im- 
plied froFi  ttiose  chanted;   cai'mot  be   enlaj-c^d   except  "by  state's 
consent,   tie  ne.abers   of   a  part.iers'aip  may   do    anytning    lawful  tLat 
t;iey  a^ree  tc 

(6)    In  duration,    -  t  oe  corpor  ation  is   perpetual  unless 
expressly   li failed;   tae  deatn,    resignation,    or   insolvency  of 
.'members   does   not   dissolve;   but   eitaer  of  tuese   dissolve  a 
p  artnership. 

{^ )    in  ovmersUip  of  property,    -  t  le  title   to   the  cor- 
porate properitynis"  in  tlie  corpo ratTorfj"  tiiat   of  tlie   partnership 
in  the  members  of   the  partnership;   they  are  all  considered 
part   owners o 

(8)  In  litigation,-  corporation  sues   or  is   sued  in 
its  corporate   nanie ;    t  ,je   partnership  in  toe  name  of   its  members. 

(9)  In  t  'le  ■transfer  of   interest,    -  transfer  of   interest 
by  member  has   no   effect   on  c6*rpo'ra^e~existence ;   t  at   dissolves 

a  partnersnip, 

(10)  In   liability   of  members ,    -   in  toe  absence  of  statute, 
member  of  copiwration  Is  no  tillable  beyond  the  antjunt   of  his 
shares;   but   in  partnersaip,    tiere   is   sui  individtial  liability 

to   tile  extent   of   tne   debts. 

(11)  In  dissolution,-  corporation  can  b3   rii^'iitly  dis- 
solved only  by  or"  witu  tue  consent   of  the   state;   partners  may 
dissolve  at   any  tirne. 

(12)  In  theory  of   existence,-  a  corporation   is   a  legal 
entity;   a  partnership  is   riot    so   considered  in  law,    except   in 
certain  cases. 

8^    Corporations   and  Joint   Stock  Companies: -A  joint   stock 
company'  is   sorie?T*ios   said  to  be  a   ''partnership,   witn  many  of 
the  powers  of   a  corporation^"      It   is   an  evolution  of   partner- 
ship law;    some  of  the   incidents   of   partners nip,    sucu  as   non- 
transferability of   shares,    or  authority   of  a  partner  to  bimd 
all  t'le  ot  lers  5    is  excluded  by'  the  contract   or  statute  under 
which  it   is   formedo      'Toile   it  can  be  fonaed,    as  between  the 
members  themselves   or   the  laembers   ahd  those  who   deal  witn  it 
with  full  knowledr^e,   merely  by  coiitract,    such  fonnation  without 
express   autnority   does  not   exclude   tne  p  artnership  liability  to 

tiiose  Wio  nave  no   knov/ledje  of   tne  facts.      All  prosuinptions 
are   iri  favor  of   tiie   partnership  liability  and  can  be   excluded 
only  by   express   statutory  provision  or  actual  knowledge   of 
party.      They   are  usually  authorized  by   statute,   with  trans- 
ferable  snares,    and  managed  by  a  board  of   directorSo 

The  presumptions   of  corporation  law  are  e.^actly  tne 
reverse,-  t  jere  is   no    individual  liability  here  unless   ex- 
pressly created  by   statute.      They  nave  no  franchise  aixL  are  not 
cansidered  as   l6<jal  entities   like  corporationSo 
9o    Corporation  and  fraternity,    or  stock  excoaneeJAn  unincor- 
por'afeH""'  society   reseiioles   a  parTnersnxp  more  nearly  than  a 
corporation;   they   are  not   le.^al  entities,    and  hence  tuose  who 
claim  to  be  agents   of   sucn  an  iiistitution  bind  only  themsel  ves 
and  those  who   aatnorize  them  to   acto      The  members   are  not 
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authorized  to   act   for  one   anotaer  as   ii:  partnersiiips, 

10.      Corporations   and  cost^-booic  miniiitj   corapanies, 

~~  T^'ous^rn'oTnSiTQrs'T^'^^^^^e'^as^T^        up  an  iSijiin- 

corporated  association  t  lat   is   quite        like  a  joint   stocl:  co.>« 
pany,    iu  w  lici  tie   shares   are  transferable  witaout   affecting 
the  continued  eiiistence   of  tae  association;    only  tiiose   espec- 
ially appointed  liave  authority  to  "bind  ot  lers.      Otu.«i"wise  part- 
nership  rules   applyo 

llo      Syndicates ;   Tiiese  are   in  fact  temporary  partnersaips   organ- 
ized for  a  parti^oilar  transaction,    sucn  as   to    purchase  or  eub- 
scribe  for    i   large  amount   of   stock  in  a  corporation  to  be  formed, 
so   as   to   insure    tne  completion  of   tae  proposed  skerae.      As   soon 
as   the   special  transaction  is  completed,    tue   syndicate   is  ter- 
minated.     They  are   substantially  partnerships, 

12,      Corporations    and  state   institutioias :   There   are   in  many  states 
state  urilversltle^j'j    asylums,    penitentiaries,   mana^ied  by  boards 
created  by   law,    and  apoointel  by  tae  :;overnor  or  elected  by 
electors.      These    are  frequently   called  corporations   of   a  public 
kind;   and  otuer  states   tiioy  are  not   so   considered, 
although  they  have   some  corporate  powers.      They  aie,    in  such 
states,    called  state   institutions,    and  are   subject  to  modi- 
fication at  tne  rtate's  will  without  violation  of  tae  consti- 
tutional prohibition  a^^ainst   impairir\;   obligation  of  contracts. 


!ests  of  corporate   existence:   Mai:y  times   it  is   difficult  to 
whether  a  partlcuTar" institution  is   a  corporation  or  not. 


13.      Testi 

tell  wi 

The  followin^j   tests  uave  been  su^ijested:- 

(1)  Merger  of    the   individuals   composii\j;   the  corporate 
body  into   one  distinct   ?.rtificial     individual  existei-x;e. 

{2)      Legislative   intent,    -   if  this  can  be  clearly  as- 
certained  it  will   be  controlling^   xn  tae  creating  state  but 
not   necessarily   else'viereo 

(3)  The  powers  conferred,    as  to   aave  perpetixal  suc- 
cession under  a  special  na'ae,    and   ij:  an  artificial  form;    to 
take   and  ^^rant  property,    contract,    sue,    and  be   sued  in  tiiis 
name;   and  to    receive   otier  ^rants   and  privile(_^e3, 

(4)  In  forei._,n  jurisdictions,    tae   powers  conferred, 
rather  than  tie   le^ii^lative   declaration  will  control* 

14«      Classes   of  corporations :-     The  basis   of  classification  may 

TT)    Ar~Tb   number  of  members,-  a^cre:::ate  and  sole; 
an  a-;;/ -re;- ate  corporation  is   one   in  whica  tuere   is   capacity  to 
aave  more  taan  one  member  at   a  tiiae.      In  a  sole  corporation, 
there   is  capacity  to   aave   only  one  memt)er  at  a  time, 

(2)  As  to   purpose,    -  taey  are  ecclesiastical    (or  re- 
ligious),  suid  lay;   whica  latter  are   eleemosynary  and  civil. 

An  ecclesiastical  corporation  was   one   comxxjsod  of 
spiritual  persons  clotaed  wita  a  spiritual  jurisdiction  and 
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subject  to  control  "by  the  claurcli  autljorlties.      They  do   not 
exist    iii  tills  country,    for  the   state   cannot  conxer  ecclifiatical 
juri3dictiori,    for   it   aas  none.      Religious,  corporationa   a.re, 
with  us,   corporations   of   a  civil  ''^pd,    fonued  to  manage  the 

teraporalitiea   of   a  c  xurch.      All  other  than  .  .    eccle- 

siastical were,    lay  corporations,    organized  for  various   secular 
purpoces;   tiiey  v/ere  divided  into    eleeiaosynary ,-  formed  to   distribute 
the' alms   or  bounty   of   their  founder,    -and  civil,   which  were  for 
any  otaer   lay  purpose^ 

(3)  As  to  completeness  of  copporate  existence :Cor- 
po  rat  ions  are  saicI"t'o  *  be  pUr'e  anHT  perfect ,~  those  taat  have 
all  pov/ers  of  self  inaiia^ ement  incident  to  corporations  at 
coioiaoii  law,-  and  quasi  or  inperfoct,  having];  only  part  of  ttie 
powero  iiicident  to  corporations  at  corainon  law;  a  municipal 
corporation  is  an  illustration  of  the  first,  and  a  county  or 
towiiship  of  t,i.e   latter, 

(4)  As  to   their   relation  to  tae   stat4:      Corporations   are 
(a)    Public,-  focaued  for  a  rrovenuaenfal  purp9se-i   as   a  municipal 
corporation;    (b)    Q,ua3i-public ,    one  that   is   really  a  private 
corporation,   but   caar^ed  wita  the  perf ormanco-  of   some   specially 
public   function,    lil-ce  a  railroad  company,    (c)    Private,    -  those 
formed  for  the  private  benefit  of   the  members  themselves,    as 

a  manufacturing  coinpanyo 

(5)  As  to  raethQd  of   acquirir^;;   membership:      Corporations 
are  nori-3tock,~Tn~wiiich  raembe'rship   is'  acquired   by  electioi;  or 
compHyin;  wit  l  the  corporate  constitution  or  by-laws;    and   stock- 
coroor atio  is ,   wherein  membership  is  acquired  by  tae  complete 
ownership  of  t  le   share So 

(6)  As  to  validity  of  corporate   existence:      Corpor- 
ations  are    ( a) '~^e~yure j -   one  wHose   rights   to   exercTse   corporate 
powers    is   invulneraole ,    if  assaile  by  tae   state   in  quo  war- 
ranto  proceediujs ;    (b)    Be  facto,-   one  whose   existence   is   in- 
vulnt^rable   a.ainsc   any   one  but    the   state,    in  a  direct    quo 
warranto   proceedii>_;;s ;    (c)    By   estoppel.-  one  who  "uas  no   legal 
existeiice   except   as   a^^ainst   some   one  who   is   estopped  from 
raising   tae    questiono 

oOo 
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15.  In  general,    a  corporation   is  created  tarougU  tlie   joint   act   of 
f' instate   and   individuals,    usually  designated   incorpo  nxtor^   or 
proni?^e~??;tnese   apply   to   t.ie   state  for  the  privilo::e   o.    oecoriiini; 
Ificunjoni-xod  thevnselves,    or  of   creating   a  corporation  out   of 
other   individuals,    or   a  /roup   or  association  of  otiier   individuals 
or  corporations.      After  percussion  i3    jiven  these  pror.oters 
orgronize   or  provide  for  the  or.janisation  of  tlie   corporation; 
their  functions   tlien  cease,    tne  inoin'bQrs   or   suoscribors   contribute 
tlie   capital,    elect   directors   and  officers   and   take  /general   con- 
trol  of   corporate   affairs  •,   the  directors   and  ofiicers   start   and 
keep  in  opGration  the   ordinary  po'vers   of  the   corporation. 

A.      Tlie   Staters  jurictions  . 

16.  The   State' s  power  jto    create:      The   pov/er   to    create   a  corpora- 
tion  is    dji  incident   of   soverei/jnty,    and   so  docs   not  have   to  be 
conferred  by   Constitutional  provision,      t'o,   too,    the   sovereign*  a 
consent   is   essential, --no   other  pover  cr.n  rightfully  create   a 
corporation,     hone  but   t"...c   sovcroi;jn  can  crerte   asid  none  but   the 
sovereign  that   creates   can  take   a^/ay  the  franciiise   to  be   a 
corporation. 

17.  ]gvidence   of   the  Sovereign'  s   Consent:      These   are  nainly  four: 
(1)      By  Kin:' 3    Charter;    (2)  hy   CoKEnon  Lav/;    (3)  By  prescription, 
and    (4)  By  lo.^'islative   act.      Lord   Coke   lon^:   r,,;o   said  the 
essence  of   ir;corpo ration  are:      1.   Persons   to  be   incorporated; 

2.   A  naro  by  'vhicli  they   are    incorporated;   3.    Of   a  certai:.  place ; 
^4.   By  sufficient  words, — and   although   '  incorporp-te' ,    'found,' 
'orect,'    or    'create,'    arc  generally  uso^l  they  are  not   essential; 

ar*y  wordc   indicating   an  intention  to   create   are   sufficient. 

18.  By  ICinf^s    Charter:      In  England   ,   by  the   cora^on  la^,    this  v/as 
the  usual  way;   the  power  still   exists   in  the  kin-i;^    ai^d   is   some- 
tiiaes   exercised,   particularly  in  cre3-tin_   corporations   for 
establishirig  colonies.      In  L'nTland.  the   power  is  U3UoJ.ly  exor- 
cised  through  Act   of  larliaj-.ent   to  which  t:.e   kir^j's   consent 

is   essential.      The  king,   however,    cannot  create   a  corporation 
with  pov/er  of impriGonment,   jive   it   a  jnonopoly,    or  jurisdiction 
contrary  to   the   comijon  law.        Private  busi.-oas   corporations   are 
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nov7  organised  under  t/^c    general  law  ci  led  the   Companie' s  Act 
of  10u2,    ai-^d   ai-iended   siuce;   Piiblic    service   co;upanies   require 
a  special   act  of  '^-arliar-ient,    and  are   i.icorpo rated  only  al'ter 
invest i^^ation  ....id    ropoi't   of   tlieir  necessity. 

18.  Creation  Co.  too n  La.v^    The  State,    and   t/e  llaticn^    in  tbeir  organ- 
ized  cr.jjacity,    are   corpora-tions ;   so,    also,    the   liin^,    the  bishop, 
or  person    (in  t.i'.c  I]n::lish  Church),      or   executixroff icers  gen- 
erally,   in  their  official     capacity,    are   considered   corporations 
sole.      Tncy   are   not   incorporated,    in   the  ordinary  sense,   but 

the    Coiit.ion  lav  holds   those   to  be   corporations,   30   far  ae   neces- 
sary.'' to   encoble   their  function-;   to    be  perfonaed  without  break,. 
in  case   of  death  or   rcnoval  •,   tlie   office  or   state   endures   thoii£i;h 
the  o-ficor'i   die, --or   0.2   the   couiiion  lav/  i^iaxiTi  was   "the 

kiri";  never  dies." 

19.  Corporate   e::istence  by  proscri-otiom      At   corsjiori  law  wnen  a 
corporation   could   -.-ihow  that   it  had  cxerciaQd   corporate  powers 
for   a  lonj   i>ericci   of   time.,    its.  ri^-ht   to  b-e   a  corporation  c-ould 
not  bo  questioned  by  any  one   but  t.:.r$   state    of   hi:ig.i   the- ,c oxnmDn 
law  indul.iOd  t;  e   presuxjiptdon  that   tl.e  proper  charter  had  onae? 
been  granted   but  throuij-h  the  .lapse   or   accid.ont.s   of   time  had. 
been  lost;  "its   ri.'^ht   to   exist  was   then   said  to  be  by  prescrip- 
tion ;  with  us,    in  t   e   case   of  public   corpa rations,    the.  s-aL^e 
prosuuptions   are  i.iade  •,    but   it  has  been  said  .that   they  will  not 
be  ^\ade  in  case   of   private  corporations. 

20..     Creation  by  legislative   act:        In  Hn^landythe   kins^    as   supreme 
e.~:ecutive,  w.is    the  holder  of  all   the  franchises  of  ■  t 'ne  Coromon- 
wealth.,    avA   henco  his   consent  v;as   essential   to    the  -creation  of 
any  corporation,  with  us   the   legislative  bodies,    a,re   the  custo- 
dians  of   t:..e   -statOo   franchises,    a-.^d  hence   no   corporation  can 
be  created  v/ithout   le..;i'sLative   co.isent.      Such  power  inheres  in' 
our  general  lojislative  bo-dias^   and   is    e^^clusive,-  "and  plenary 
as   to   tir.e,   place,   .method,    and  purpose,   unles.s  limited-  by  Con- 
stitutional,   or  by  the   rature   of   legislative  powpr,    or  a' fran- 
chise .  ■  . 

21.  ?ona  in  wliich  the'  legislative   authority   is    exercised:      Ti.eye 
arc,   when  constitutions   do  not   prevent,.      (1>  By  special  act; 

(  2 )      3y  general   act ;      (  3  )     By   inplication  •,    ( 4  )  By   COiisolidatiqii . 

22.  By   special   act:    Until   about   1B40,    this  v/as    tne  usual  mothod 

in  the  United  States,    and  to   a  ^'reat   exton.t   in  2nglaiid  j   the   spec- 
ial  act  was  usually   enacted   at  the   suggestion  or  through  the 
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inTluence    (sood   or  bad)    of   tliose  wlao  wishod   to  108001.16   incorpor- 
atod,    aiid  wruld  have   sucl:    powers    aiid  qualities   e.3   the  whim  or 
caprice  of   the   promotei-s   of   the   leij;islature  dictated;   corpora- 
tions for  like  purposes  had  entirely  unlike   organizations        and 
powers;   the   special   act  v/as   enroDJLed,    -as   a  latv,    and  proved  by 
a  duly   exe:::plif ied   copy. 

P3.     By  general   act:      It   ia  possible   that   such     a  r.iethod  was   in 
upe   at  Rome;   the   first  generaJ.  law  in  use   in     :]n2lixnd  was   in 
the   ti-Jie   of   Coke,    allowing   the   erection  of  h.ospitals  ;   it  was 
not   extended  to   other  corporations.      After  the  political  views 
of  tiie  Ai.'erican  and  French  revolutions,    that   cill  vaen  were   enti- 
tled  to   equal   rlrjhts,   becaxie-.    the  motive  power  of  political 
life,    clanor  was  xuade  for  equal  privileges   in  the  foi-mation  of 
coi-porations  ;   to  i^eet   this  doctrine   and   to   prevent   the   fraud 
ai:d  lOi^islative   jobbery  incident  to   the  grsuit   of  franchises  by 
special  act,   general  lav^s   for  creatiari  of   corporations,   by  com- 
plyin,]^  with     er-sy   end  simple   requirements  were   enacted;   as   early 
as   1793,   Pennsyj-vania  jnade   such  a  law  an  tc   churches;  I.Tassach- 
usetts  pro/iaed  for  manufacturing;   corporations   in  1807;   IJew 
York  followed   in  1811, — and   in  1840  nearly  every  state  had 
such  provision  for  one,    or  all,    class   or  classes   of   corporations. 
In  1B43  Louisiana  put   in  her   Constitution  tuat   corporations   sbuld 
not  be  created  by  spec^ial  act,   but   oiily  unior  general  laws,     and 
the   other   states  followed  with  similar  provisions;   so   that   risw 
nearly  every  state  has   soBie  provision  of  this   kind  in  its 
constitution.      It   is  usual,    a.l3o,    in  these   to    reserve  the   right 
to  the  str.to  to    amend  or   repeal   any  of   t}-L63e  provisions. 

24.  B^  iioplication:      \Vhere   rights   and  powers   are  ,:;ranted   to   an 
association  of  persons,    and   fi^ere   is  no  node  by  T/\hich  such 
rights   and  powers   can  be   enjoined  cr  exercised  without   acting 
as   a  corporation,    such   an  associations   are  by   implication,   held 
to  be   corporations   to   the   extent   necessary  to  make   such  rigl.its 
and  powers   available. 

25.  ?y   consolidation:      The   legislature  by  /.general   lav;,    (or  special 
act,   where   constitutions   do  not   forbid),  may  provide  for  the 
formation  of  one   corporation  out   of  two   or  more   existit:ig  corpora- 
tions.     This    is  desi.Q:natsd   consolidation,    o r   aL-.alg amat ion. 

26 .  Limits    in  le;;i3latlve   authority;      Tliose   are   such  as   arise 

(1)  ?rom  nature   of   lo^'islative   authority;  .shice  legislatures 

with  as  are  held  to  have  delegated  authority  oply,    it   is  usually 
said  th&y  cannot   redelegate   their  discretionary  powers   to   ethers, 
ai''d  iience   cannot  delegate  to   any  other  body  the  general  pov;er 
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to   create   corporations;   this   power  does   not  prevent   t]'.e  pa,s3- 
in^j  of   a  :;eneral  law  providin;-  for   tue   creation  of   corporations 
"by  complying  v/itli  the   terns   indie -ated,    and  dircctin,^  an   execu- 
tive  officer  to   certify  to    the  fact   of  compliance.      A  roal   ex- 
ception,  however,    appears   to   exist,    in   the   pov;er  of   Conjjress 
to  delej;ate   to   the   territorial  le^^isiatures  power  to   create 
corporations . 

(2)  Froi.-'.  nature   of  f ranchiso:   3y  the   couinon  law  an  individual 
cannot  huTe   even  a  benefit   thrust  upon  him  v/itnout  his    consent, 
so   the  state   cannot   incorporate   into   a  private  corporation  ony 
person  who   does   consent   to   be   a  Memher.      Perhaps   the   rule   is 
otherv^-ise   as   to  public    corpor   ations . 

(3)  From  constitutional  prcvisiojis, — and  these   are   found   in 
the      (a)     National   Constitution.;   or   (b)   State   Constitutions. 

27.  Powers   of   Con^;;res3:    The   national   constitution  v.oither  express- 
ly authorises   or  forbids   the  foiTiation  of   coi'porations  ;  but 
ever   since  Secretary  naiuiltons   report  upon  the  National  liank, 
6Lnd   the  decision  of  LlcCulloch  v.   llai-yland,   4   w'^ieat . ,    316,    it   is 
clear  that   Conf^ress  has  the   incidental  power  to   croat   any  cor- 
poration tliat   it  deens  necessary  or   coi^venient   in  carrying   out 
a:iy  of   its  great   substr;.r.tive  powers;   it  can  create   a  banlc,    rail- 
road,  bridr^-e,    turnpike,    tele^^raph,    and  such  like   coi-poraticns 

to  be  located  and  operated  in   p.:'y  of  tr.o   states   either  with  or 
without  the   state's   consent;    it  lias   also    exercised  the  power  to 
create   a  corporation  for  buildin;^    a  canal   across   the   icthrrus 
of  Panama,     'v'ithin  the   territories,    or  the  District   of   Coluiiibia, 
Congress  ha.s  unliraited  power  to   create   corporations. 

28.  National   restrictions   on   state   le'^islatures;    T. .ere  are  no 
express   lii;nitations,   but   there   is  the   implied  lii-iitation  that 
no   state   can  create   corporations    and   confer  upon  tliei.i  suc^i 
powers   as  would  prevent   the   exercise   of   ouch  exclusive   or  con- 
current  power   :;'.3   Congress  has   over   t.ie   subject. 

29.  Powers   of   territorial   loj^islatures:      The  power  to  create 

corporations    in^ieres   iii   such  bodies,    subject   to   coritrol  by 
Congress;   Congress  has   provided  that   tliey  can  be   fonied   only 
under  jeneral   laws,   v/]iich  are   subject   to   repeal   or   rj"e..d: -.ent 
by  the  territorial  le.^islature  or   Congress. 

30.  State  constitutional     .lir.dt ations:    The  most  usual  corstitu- 
tional  li;?.itation  is   ti'at  the  le^^islature   shall  pass    "no   specia,! 
act   creatiii,':   corporations, "    or   "conf  errin;-   corporate  powers ," 
but   they  shall  provide  by    ;eneral   law  for   tl^e   creation   of   cor- 
porations,   and   all    such  laws   shall  be   subject   to    aarieniiVient   or 
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repeal,     /-.y  t'.ie  vvoi:j!it   oT    r-.iAt.ijority  creatine:   corporations,    on-l 
conf  errin  ■;   corporrAo  po'73rs,    are  e':^uiv:  le..t,    t.l.ou  ,:.}   r,o;-.e   cc.ses 
hold  t"  ',t,   a-iter  ccrpor-^tioii  io  onco   c  re  at  ed  u.'der  jeuoral   law, 
ot-?.er  or  special  powers    can  bo.  coru  erred  upo.:   it  by  GVjecial 
act.      Such  provisions  do   not  prevent   the  cl::ssiric:'tion  of   cor- 
porations upon  so. -0  reasonablo  "basis    and  provisions   I'or   the 
creation  of   these  difrere.it   clas;;oc  with  difi'eront  powers   and 
functions   for  eac'i  tlass.      A  lav/  -.vh.ich  relates   to   a  class   of 
pcr-^onc   or  thi.v.s   is   -roneral,   v/hile   a  lav/  rclatin:^-   to   particular 
■pei-^;oi:s   or  thi.ijs   of   a  cla;:s    is   special.      Other  Coiistitutional 
provisiOxis   soi.ietiries   require   t  :at   no   law  shall   einorace  nore 
th<an  one   sub.ioct,    a:.d  this   shall  he   distinctly   set  forth  in  the 
title;   othcro    require   la-'/s  for   creation  of   corporations   to   re- 
ceive  e.  tv/o-thirds   or  t,:reG-f ourth  vote   of   the  legislature. 

3.     _T;ie   Pror.oter'  s  u?unctions. 

ni.     Definition    ~....d   Classes:      A  promoter  is   a  person,   by  whatever 
na/.e,  v/iio   sots   t'-e      ■•chinery   in  raotion,   procures   th.e   subscrip- 
tions,  directs   t  iO   erd.,    looks   ai'ter  the  organisation,    prepares 
the  prospectus,    aid   negotiates  the   ajrociuents,   necessary   ir^ 
the    ."or  ation  and   creation  of   a  corporation.      l<''or   conv^e.uonco 
•ve  r.ay  call  tl  or.  (1)    Str.tutor:;',   which  i.icy  be  divided   into 
(a)    Coit.'dssioners,   under  special  acts,    arrd    (b)    Incorjorators 
under  ;_;eneral   lav;s  ;   or    (2)    Gelf-cor'stituted. 

?c.       Co:i:.a:-;sioners:    Under  special   acts   it  v^'as  utual   to   desitjnate 
a  prrt  or   all   of  tbe   applicants,    corinissio/icrs   to   open  books, 
receive   subscriptions   to   stock,    distribute   the   stock,    call   a 
■:.JOetin,;^-  for  orjanisation,    and   rjuperintond   sich  neetin^;   their 
function  f'-.en  ccsed;    suck-  functioiis  wore   of   a  public   discre- 
tionary character;   t   oy  stood  tovrard  t-o   corporation  and  sub- 
scribers  as   trustees.      T-\ey:    however,    could  svioscribe   themselves, 
and   e::erci39   their  discretion  in  ualciiJi^  SLlloti;ient  of   shares 
if  t.  ore  v/aa   aii  over  subscription. 

33.      Incorporators:    Under  ^^enoral  lav/s,    a  certain  nunber  of  per- 
sons   are   roquirod   to   u-lpn  and   file   articles   of  incorporation; 
tl.'.e^/  are   cOLled   incori'^orators   or  corporators,    and   are  -.isuaf.ly 
directed   or  per.;itted  to   call  for   subscriptions   to   tlie   stock, 
call   an  or ;anlxat ioxi  .r.aetin^   of   subscribers,    act  as    inspectors 
of   the  first   election,    and  certify  who   are   elected,    and   appoint 
a  tine  vxxd.  place   of   f  e  first   directors  neetinj;   their  functions 
are   about   the   soj^e   as   Cori'.^issioners  under  special   acts;   they 
luay  or  raay  not,    as   tk.oy   c -.oose,    (at  least  u)\der  some  statutes) 
subscribe   .or  stock.      T]  eir   i"unction3   cease   as   soon   as   the 
o re; ^'.nizat ion  is   c oi.iplc t e . 
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34.x>        Self  constituted  proiaoters:      Tills   allows  otuers,   "besides 
CcixaiirSsliS^iQrs   of^ln^Sipdrator'a  tc   take  ruarjy  of  t'ae   steps   pre- 
liminary..to   incorporation;    any  one  wlao   actively  undertakes  any 
necessary   step  is   a  promoter;    ne   introduces  the   enterprise  to 

aid,    indicates  possible  profits,   and  tue  capital  needed,    ^iid 
various  ot'aer  detailSo      In   recent  yea.rs    tiis   functions  have  be- 
come important,,      Especially   in  orf^aiiiizint::   one  corporation  out 
of  forraor  /existing'  corporationso      The   step  }ie  usually  takes 
are:    (1)    Securing   options   on  tne   stock  or  property   of  tae  coa- 
p.anies  to  be  Gorabi;ndd;    (2)   ylnancierin^'  the  concern  by 

securii^-  t,_e  money   necessary  to   com  -lete   tne   trunsaction,   and  fur- 
nish working  capital;    (3)    Organize  the   new  coraparyo      As   soon  as 
options   are   obtained,    a  proposi.tion  is  loade  to    some  financial 
house  to  underwrite     the   stock   (i.   ^,  ,    a,2;ree  to  take   it   if  the 
public   do" not)    of  the   new  corporation,    to  tne  ejctent   sufficient 
to   furnish  all  the  ca.sh  necessary  for  tne  transaction,    for   a 
coiamission  usualJy   to  be   paid   in  stock  of  t  le   new  compary, 
As   soon  as    such  a^reeraent   is  roade,   tne  promiter  secured  foe 
fewest  possible  persons  necesjar;>'  to    incorporate  wit'i  least 
possible  amount   of  stock,   but  with  authoriivy  to   increase  the 
stock  to   tne  ajnount   requlredo      As   soon  as   this  small  amount   of 
stock  is  subscribed,   the  corporatioxi  is   orv;;anized  by  tne   selec- 
tion of  the   requisite   officers;    these   theninGrease  tne   stock 
to   the  aiTiount   necessa.ry,    authorize   tne  issue  of  all  of   it   to 
the  proiiK)ter,   who,    in  consideration  tnereforo,    agrees  to  uave 
conveyances  of  all  the   property   or  stock  of  the  corporations 
upon  wiiicU  he  holds  options   to  the  new  corpora.tion    ;   by  simul- 
taneous transactions,    these  conveyances,    duly   executed,    are 
delivered  to  the  corporation,    the   promoter  delivers  the   stock 
or  cash  to   tne   old  companies   in  payment ,    and  delivers  to   the 
financial  nouse,   t  le   stock  which  it  was   to    recaive   as      corainiss- 
ions;    if  any  stock  is   left   the   promoter  appropriates    it   as   nis 
fee  for  engineerin,;^  the  deal. 

Co        The  Corporate  Charter. 

35i        Its  ijeneral  nature!      The  conception  of   a  corporation  consists 
in  tne  offer  and  accepta     e  of    a  charter  wherein  are   set   forth 
the  terms  arid  conditions    -Upon  w:iich  the   state  will   permit  an 
individual  or  association  of  individuals   to   exercise  t  le   fran- 
chise granted  thereip.      It    is  both   a  contract, — resultin/i  from 
the  offer  and  acceptance, — and  a   law,~aIsb'7~^onf errii;g   tne 
powers   indicated;    it   is  a  contrac^The   oblit:ation  of  which  cazi- 
not  be   impaired  by   either  party  to   it  witnout   consent   of  the 
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other  party;    it   is   also   a  lc:.7 ,   such  as   e-\rer:!,'-  person   is   supjxjsed 
to   kno'v  its   contentn  under  the  najdm  that    "ignorance   of  the   law 
excuses  no   one/"      If  general,    the   courts  take   judicial   notice 
of  it;   if   special,    it  usually  itiust   oe  pleaded   3Xd  proved. 

In  its   first   instance-,   however,    the   charter  or  articles   of 
association,    is   a  license  of   authority  for  the.  persons  noiaed 
to   convert   themselves   or  other  persons,    or  ?n.   association  of 
others,    i.nto   a  corporation  by  organixation,    in  compliance  with 
the  conditions   indicated. 

3S  .      Cffer  aaid   acceptance;      The  offer  r::ay  be  made  by  either  the  , 
state   to   persons    (as    ia  ti.".e   case   in  general  laff/s),    or  by  per- 
sons  to   the   state    (as  usual   in  -special  agents ),    and   the   accpet- 
ance  by  the  other  party.      Acceptance   is  -essential,   but   need 
not  be  formal;    it    can  be   ii;ij)lied  from  acts,    such  as   orc,ani2L.- 
...irs  and   acting  under   it ;   to  be  valid  as  against   the   stj^te 
which  makes   the   off^^r    (unless   the  lav/  other?/ise   expressly  pro- 
vides)  the   acceptance  uust  be. -vi  thin  the   state  Lial-:ing   it,-  by 
all   to  v^ftiom  the   offer  was  irade.     Renewals,    extensions,    and 
amendinents  aiust  be   accepted   in  the   sai:\e  way. 

3?.     V/hat  nakeg-rtp   the   charter:      Under  charter  frem  the  icinii^or 
special   act   of   the   legislature,    the   instm-nent   or  act   itself 
makes  up  the   charter,    and  usually  sets   forth   in  detail   tlie  nane, 
powers,  r-iethod  of   acquirin:;  uenliorship,  ,n.anageiient  P-c .     Under 
general  laws  Q.rticles   of   i.nco,rporation  or-  association  are   re- 
quired  to.be   entered   iryto-and  filed  with  soiae  public   officer; 
the   chartel*  ttien  con'jists   of  ■  (1)   the  pioyisions  of  the  .general 
law,   and   l2)   the   articles   of   o.s3bci.atio.n,    cor^sistent  with  the 
general   law. 

38.  Provisions   of   the  general   law:    ''"heso   enixaerato   the  purpose 
or  purposes   for  which  corporatiOxis   can  be   f orned  ;   contain  pro- 
visions or   restrictions   92   to  nimiber  of   incorporators,    nru-ie, 
duration,    amount   of   stock  or  debt,    location  o_    offices,    :iumber 
and  qualification  of  directors   and   officers,    liability  of  ineni- 
bers,   method   of  votinrj,    notice   of  caotings,    quorum  r^c .      Also 
cortr,in  provisi©ns   e^   to   the   contents   of   the   articles   of   incor 
poration. 

39.  Articles  of  incorporation:  The  general  law  usually  requires 
that  those  who  wish  to  incorporate  (not  less  tlian  a  certain 
nuriber  of  natural  persons  competent  to  contract),  shall  enter 
into  written  articles  of  incorporation,  sit^n,  an.d  aclciOwled£;e 
the  sarae,  (as  they  would  a  deed),  and  file  the  same  ".vith  soko 
public  officer,  who  is  to  record  tlie  seir;.c(if  found  to  ccLiply 
with  the  law),    and  furnish  a  certified   copy  tl-iereof  under  the 
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soal   of  the   state   to    t^e   applicants-,   this   copy  so   cuthouticated 
usually   is  loade   priius.  Jacie   evidonco   oZ  the   e;cistcnce   oi"   ti.ts 
corporation.      Tlie     ei.orrlly  law  -iisuolly  requires   tlieso   articlea 
to   set  x'orth  the  narf.e  of   the   corporation,    its  purpose,   location, 
duration,    anount  of  stock,    nu::!];  er   of   S'lares,    of-'iccrs,   direct- 
ors,   and   in  some   cases   other  ;::?.tters.      Tiiey  must  coufonn  to   the 
r;encral  laws,    (inconsistent  pro'T-isiois   are   surplusage   r.nd  void), 
and  usuall.y  carnot,    oven  thou<:;-,'I<   clairied,    secure   any  powers 
except   such  as    are    e::pressly   allowed  by  the  general  law,   In 
Ilev/  Jersey   and  Dolev/are,   however,    any  powers  :iay   be   creat Pd  by 
the    incorporators,    if  claimed   in  t.  eir  articles   of   a.-sociation, 
and   not   e:q)ressly  forbidden  by  the  :;:enert:.l  lav;.     Under   the   first 
ijeneral   incorporation  law   in  I^n^l-'^nd  for  tJic   fornatio::   of 
hospitals,    the   corporation  vi^as   created  by, a  de<5d  of   settler.-.en^ 
settii-vj  forth  the  organization   in  the   deed  endowirvj   the   clxarity. 
This   is   not  usual   in  this   country. 

D.        Tne  Association. 

40.  Its   necessity   and  nature:      Since    a  corporation  a2:;fesate    is 
composed  of  more    theui  one  person,    tiie  or^-jcaiization   of  vfliich  is 
not   thrust  upon  a'.T;^''   one,    sor.:e   associatioii  of   a  contractual 
character,    nececsorily  precedes,    accompanies,   or  results  'irom, 
the   forr.iation  of   a  corporation;    it   need   not  be,   though  it 
usually  is,    a  formal   or  v/ritten   transaction,   but   sometii.ics    it 
is  very  complex  and   intricate.      Its  general   nature,   however, 

is   an  aggroement  by  pach  o.ssociate  with  his  fellows   to   orgjuiise 
for  the  purpose   cojiteuplated,    a;:d   contribute     .is   proportion  of 
the  funds   agreed, --the   consideration  bein<i-.tho  imitual  promises 
of  the  parties . 

41.  gon:is   of   association   contracts:      These   are   various,    but  may 
be     alassed   as      (1)   Aji  exclusively  statutory  contract;   or   ('"'.) 
A  common  law  agreement.      These   latter  are:    (a)     An  agreement 
to   subscribe   for   stocj:  m  the   corporation  to  be  formed;    (b)   An 
agreem.ent   subscribin;  for  stoch  in  a  corporation  to  be   formed, 
or  ai'ter  it   is  formed;    (c)   Siibscriptiors   to  promoters,    atj;ents,  ■ 
or  trustees;    (d)  Undenvritins   contracts;    (e)   Application,    al"  .  c- 
ment   and  notice;    (f)    Conditional   subscriptions. 

42.  S t at u t o I'y  c'ont r.ac t   :      In  some  states  where   the   statutes   pro- 
vide  that   articles"  cf   incoi-porat ion  shall  be   filed,    in  which 
r^hall  be   stated   the  nati^s   of  the   incorporators,    and   tJae  n\;c:iber 
of   shares  which   each  a^grees   to   tahe,--rJLl  who  v/ish   to  become 
members  must   subscribe   for  the   stock  in  the   articles   of   incor~ 
po rat ion, — and  no   other  method  of   subscribing  will  be  valid. 
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Tills  Yiew  however,    seens   to  "be   confined   to   a  few  cases    in  New 
York,   aiid  Missouri  u-iJer  special   statutes;   the  general   rule   in 
other  states   is   othonvise. 

43.  An  a,jroeraent   to   subscribe   for   stock  iii  a  corporation   to  "be 
fomiod  in  tlie   future,    coritemplates    a  subscription  upon  the 
books   of   the   coupany   "ifter  they  are  properly  opened;   the  person 
does   not  'crj  siTc-i   an  o^^reernent,   becone   a  maQiber,--nor  can  the 
corporation  enforce   ti.o   aubscription. 

44.  /i£;roor;-ients   subscribing  for  stock  in  a  corporation  to  be   foi-c:- 
od:      There   is  wuch  conflict   as   to   the   legal   effect   of   suct^  ar; 
a,5reoinent,    and  at   least  four  thsorien   exist:      (1)  That   it   is 
a  iiiere   offer,   ^T^ithdrawable   at  any  time  before  the   corporation 
i!i   or:;r.nized   and   accepts   the   offer;   death  or   iiisanity  revokes 
it,    and  any  one   .'ti^'-  withdraw  upon  giving  notice  to    the  porson 
v/ho   took  ti-3   subscription.      (2)      That   it   is   an  offer  until 
acted  upon  in  accordance  v/ith  the  provisions,  and     then  becomes 
a  bi-idin-^'   contract.      (3)      That   it   is   a  bindin-    contract  from 
the   ti.-.>e    it   is  riade-.      (4)   That   it   is   rxo   offer  to   proposed   cor- 
poration before   its   incorporation   ajid  accepta;ice,  but   a  binding 
ajree:  lent  betweor:  tji.o   subscriber.:  froin  the   tii.e   it   is  Liade. 
T.-ie  first  view  probably  ha.s   the  weight  of   authority.      If  thiff 
subscription  is  n^a^de   tc   the   stock  of   tlie   ccrporation  already 
formed,  which   accepts   tl.e   subscription,    t..e   contract   is  bind- 
iiii   froni  the  thne  of   accoptaiice. 

45.  Subscriptio-   to   proraoter  or  trustee:      If  nade  to   a  statutory 
promoter,    as   a  co-^jnissioner  or   incorporator,    it   is    a  binding 
contract   fro;i.  th.e   tins   of  uakin:^  ;   if  T.:o-de   to   a  self -coiistituted 
trustee,   v.'ho   is   to   organize   t...G  corporation,   deliver   tiie   subscipt- 
ion  list   to   the  corporation,    fjid  deliver  certificates   of   stock 

to   the   subscribers,    it   is   a  ;.:-indii-.-;   contract  betv/een  the  pro- 
raoter   ar.d   subscriberx-^    in   accordance   with   its  terris,   fron  the 
tirae   it   is  nrde  ;  he  has   a  ri/;ht  tc    enforce   it,   if  he  perfoms 
his   part;   and  v/hen  it   is   delivered  to   the   corpora-tion  and 
accepted  by  it,    the   corporation  can   enforce   it. 

4i'^ .     L' nd e nv r i t i rur ;      This    is   a  form  of   subscription  entered   into 
before   subscriptions   are  called  for  froa  the  public,   whereby, 
for  an  agreed   coriui.'rsion  or  profit^    t".e  underv/iiter..-  undertakes 
to   take   all   the   shares   except  w'lat   the  public    subscribes   for 
after  the  books   arc   regularly  opened   and  subscriptions   called 
for. 

47.      Application,    allotnent   and  notice:      Under   the  Znglish  law  an 
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application  for  s'lsi-os   e.L.  made  to    the  proixiotorB,   very   slrr,,,  tar 
to   our ^subscriptionp   to   &toclc  in   a  corporT.tion  to  be  formed.-, 
after  the   an'bscription  books   are  closed^    tbe  pranoterc  nake 
allotment,    among  tl.;o3e  who  have   subscribed,    either  pro  rata, 
or  in  such  was   afi  the   promotera  deeia  for  tne  best   interests  of   ■ 
t?:;e   corporation.      After  allotront  is  inad.e,    the  suhticriber  mist, 
be  notified,  of   t'\e  nuj^iber  of  shares  elloted   to  him;   the  con- 
tract  is   not  conplete  until   then;  before   that   tir^c   it   is   a  mere 
withdrawatlG  offer.- 

48.      Conditional   subscriptions:      Subscriptions  may  be  upon  con- 
ditioms      (1)  2xpre3S   or  implied;    (2)  -precedent  or  subsequent; 
(3)    or  before  or  after   incorporation ;- (4)    or  the  delivei:^'-  of  the 
aubscr.iption  mry  be  conditional. 

43.      •"xpross   and   implied  conditions:      'impress   conditions  may  be 
found   either   in   the   subscription  or  in  the   statutes   relating 
to   subscription;   the  former  may  be  of  infinite  variety,    if  not 
inconsistent  with  the  charter;   the  most  usual   condition  found 
in  Statutes   is   that   payment   of  a  certain  amount  shall  be  made 
at    the  time   tne   subscription  is  made;   if   such  subscription  is 
made  before  incorporation  two  views    are  taken  as  to   the  neces- 
sity of  pa^vLierit  .under  such  a  statute., — one   that   it    is   necesnary, 
and  failure    to  pa^y'  pa.ke3  the   subscription  void;   tho   other   (sup- 
ported by  the  wei£;ht  of   authority    ),    is   that   such  provision  is 
meant  for,  the  benefit   of  the  corporation  only,    and   it  may 
waive   it   if   it   chooses. 

The  principal   implied  condition  attaching.?   to   subscription 
at   common  law,    is   that   no   one   cari  be   calle.d  on  to  pay  anything 
to  the  corporation  for  carryinc;  on  its  business  until,    the 
v/hole  amount   of   stock  agreed  upon   is   fully  subscribed. 

50.  Conditional   subscriptions  prior   to   incorporation:      If   these 
are  necessary  for  purposes   of  orjc.ni2;ation,    two  views   are  held: 
the  New  York  viev;,   that  they   are   entirelj'-  void,    ar-id  cannot  be 
covmted;   and   the  PerjiGylvania  view  v/hich  holds   the   condition 
to  be  void,    and  the  subscription  absolute,  unconditional   and 
valid, — so   it  may  be   counted   as   one  of  the  necessary  subscrip- 
tions.     If   such  conditional   subscriptiorjs   arc   not  nacessary  for 
organization,    in  either  states   they  woiild  probably  be  held  valid 
according   to   their  terms. 

51,  Conditions  precedent   and   subsequent:      Subscriptions  upon  con- 
dition precedent   is   one  which  requires  the   coridition  to  be  per- 
for-iT.od, unless  waived,    before  the   subscribed  crvn  become   a  member; 
if  inade   after   incoroo ration  two   theories   exist   as   to   their 
legal   effect;    (1)   That   they  are  mere  withdrawable   of  fern  until 
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the  ccndition  ia  fully  per-fonnod  •,    (?)   "hat   fioy   ara  ■bindi:'.::  con- 
tracts from  tixe   of  r.akiutj;^    to   awoit  tl?q  tirro   uf  per^orviajice, 
and   subscriber  c.ainct  v;itiidra.v  unlcso   the   cor;i)or:.tion  fails   to 
po  rr  orn. 

Subscript iono  upon  conditions   subsequent^    are  valid,    and 
have   the   effect  to     lake   t'be   su1)ScribGr  c  ..lemtcr  fro:.i  tii.io   of 
accepta.ncc  by  the   corporation;      if   the   corporation  fails   to 
porfori:i  tnc    condition^    the    subscriuor  C0j:nc)t  'vithdra-v,    but 
lias   an   actio^i  for  lEanaies   a:;ainst   tho  corporation  for   itj   fail- 
ure.     CourtG   construie   conditional   auliscriptions   to   be  condi- 
tions  subse-cuont   if  possible. 

52.  Coixlitional  delivery  of   .subscriptions:      SubscripticnL;  ^    absol- 
ute  in  fon.i,    ...ay  be  delivered  to    scue      to   be   delivorel   to   tl.ie 
corporation  only  upon  tne  .'lappenin:;   of   soioo   event  •,    if    tl\o  de- 
live  rj-  is  v.ade  .  to         .sor.iC   one  unconnected  with  t]^t3   corporation 
it  does  not  beco.  e    effective  m^til  delivery  to,    end   acceptance 
by,    tho  cornoration ;    if  delivered   to   an  ajont   of  "^he   corpora- 
tion one   line   of  authorities  i.:.olds   tn.at   tn.e  lo^-^l   effect   is   the 
ca:.ic   as   if   dollvory  to   ariy  o-jtside  part:> ,   'vhilo   another  lino 
holds   tjiat    it  teco-.-ios   absolute   at   once,    and  the   condition  is 
w.aived. 

53.  Fraud  .?.nd.  i -lis take:      '•^'hesc  vitiate  t^-.e  3u--.scription   tlie   cai.ie 
arj   in   other  cor  tracts, and  i.iake   it    ^'oidable   at   the   option   of  t]ie 
subscriber.        He   ■.  ust,   Viovvever,   be  dili;;ont   in  discoveri:x;   tj-e 
fraud   or  -dotake,    awd  y..roript   iu   repudiating   the    subscription 
qftor   ascertainin;;   the  fact.      The  En.-jlish  and   sor/ie  Ai.'erican 
caseo   J'old  that   eveii  if   the  subs.criber  iias   acted  with  due  dili- 
gence,,  lie   cannot  repudiate  f.^e   subscription  ai'ter  insolvency 
and  creditors   ri  jhts  'lave    inton/ened;   othorrjliols  he   can   if  he 
is   not  .juilty  of   laches. 

54.  Parties   tliat  i.iay   subscribe:      Tne  general  r\.;ls  io   that   sub- 
scriVers  i/iust  be  persons   cnpablo   of  contractin.ij   so   far  as   all 
subscriptions   .'"iecessar^-  for  crjanization  is   co.icerned.      An   in.- 
lant  may  si.i-bscribe,   but   if  he  does  he  .ir.y  repudiate   tlio   sub- 
scription as   in  other   contracts-,   at   co'.unon  lav/,   tlio   .subscrip- 
tion of  a  married  wonan  was   said   to  be  void,   but  under  statutes 
in  noat   st  ;tes   her   £ub':cription   is   r.o'v  valid;    an   alien  friend 
or  non-resident,    or  person  of   aiiy  nationality   or  vocation  '-.ncy 
subscribe;   neither  private   or  public    corporations   can  suoscribo 
for   shares  unless   specially  authori:'.ed ;   i-n  the   absence   of  con- 
stitutional provisions   f orbiddiii.;;   tbiO  state   cr   ..ation,   by  lc,;is- 
lature  per. mission,    ..ay   subscribe   for  stoc]'.. 
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Or."::i,nlzation, 


55,        Sc'iieineo   of  Ore  a]  illation;    As   oof  ore   i'^dlcated,    uiider  a  ?Cir;g's 
CUarter,  lor  IJpeoial  act,    oF  deed  of     tsettleraent ,   tie   orraniaa- 
tion  waa   distinitly   3et   fortii  in  t  ie   instru/aont   it.^elf ,    and 
usually  tne   persons  wao  wore  to   act   a3   first   offi^iers  were 
desic'M^.ted  ;   Tiiet-ioda   of  continuin,;;   tue  succesaion  were   also 
specifically   provideilo      U^ider  general  corporation  luva   it   is 
udual  for  tae   or,  ;anization  to  "be   corapleted  before  t.ie   articles 
of   incorporation  are   filed,   by  elootiuj   t'le   proper  officers   and 
St^^ents  ,  wiio  raake   certificate  of  tne   fact  wnen  tne  articles   are 
filed  v/itta  tae   public   officer;    in  otner  casa^   after  subscrip- 
tions   nave  been  received,   tne   incorporators  call  tae   subscribers 
tOijetner  and  tney   elect   officers,    adopt  by-laws,    etc,    aiid  start 
tne  laacMinery   runni^^o      In  otner  states   [no re   fonaal  pro- 
ceedia^s   are  essential,    suc'n  as  iiavinj   a  hearing:;  before  a  court 
or  coni^iission  establis  led  for  tne  purposeo 

56»        Proof   of  or-janization;      Usually  under  .jwneral  laws   a  certifi- 
ed copy  of'~Tiie  articles  of  association  filed  v/itn  t  le   secretary 
of   state   duly   certifies  by   nim  ujider  t  le  :;;reat   seal  of   tne 
state   is  prLaa  facie   evidence   of  t  le   e:cistence   of  tne   corpor- 
ation;   it   is   not  usually  conclusive,    and  tne  facts   of    organiza- 
tion may  be    entered  into.      Under  special  Acts,    tie   act   itself, 
or  an  e.ce  aplif  ied  copy,   \'vltii  evidence  of  user  was   sufficient 
to    establiali  corporate   e^istencec      General   reputatioii  iias 
been  held  to  be   sufficiento 

57o        Conaneflcement   of  corporate   existence:      As  to   tne    ejcact   tine  of 
corporate   birtn  tTIe'r3'~aVe  dTvergelTt   views.,   based  more   or  less 
upon  the  peculiar  provisions   of  t'nc    statutes.      Taese  are;    '-(l) 
Ttiere   is   no   corporate   IflJfo  until  orca)ii:iation  is  cainplete;    (2) 
Corporate   life  be;,;ins    as   soon  as   articles   are  filed  witn  tae 
proper  officer  without    stock  subscription  or  arjanization; 
(3)    Only  a  qualified  corporate   e.cistence  be^jins  w'nen  tne 
articles   are   filed,    and  adult   or  perfect   corpor^itE-         capacity 
is   not   required  until  tne  stock  is    provided  as    required;    (4) 
Corporate   life  begins   as   soon  as   articles   are  filed,   but  until 
tue   stock  is  divided   into   siiares   tne    iiicorporators   are  tenants 
in  common  of   tne  proposed  capital:    (5)    Under  special  acts  tne 
statute  ic\ay  make  those   naiaed  ipso   facto   e5   eo   instanto  a  cor- 
poratioh  without   furtner  act   upon  their  par^T^ 

58<,        Conditions   of  de   jure   existence:    A  substantial   (but   not 

necessarily   literaTT  compliance  wiTii  all  the   ./landatory  coiiditions 
of  tne  general  law  is    ossential  to   da   jure   existence  ,--tiiat   is 
such  as  will  avail   against   tae   direcT  assault   of  the   state. 
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T'ue   implied  coudition  far-it  tiiere  must  "oe  good  faith  is   sseki^ 
coiijorate   povrers  is  mandatory;   mandatory   ej^press  conditions 
are   (1)    t::at  there   siiall  "be   a  certain  nuriber  of  incorporettors ; 
(2)   written  articles   of  a^jreenent;    (3)   giviri^i   fae   iiaines   and 
pesidents   of  sub,-3cri"hers   of   stock  if  taat    is   reqiiired;    (4) 
naming  tne    place   of  ■bu3ine33;    (5)    stating-   definitely  t.lie   jjurpose 
or  purposes,    (6)    subscribing:   articles   of  association;    (7) 
acknowledcln^j  tuera ;    (8)    filing  then  as   required  by   J^w;    all 
fiiese  have  been  held  to  be  matters   of  wiiich  tixe  state  may  cora- 
j)la]Iin   if  not    substantially  followed, 

59»        Conditions   of   de   facto    existence:    Somethinj^    less  tiian  a 
s ub s^fanTi aI""co)"upTi anc e  wrEa'^aTnna'icTat o ry  provisions  will  suf- 
fice for   de  facto    existence,    io    e,  ,    such  as   is  valid  as   against 
any  one  but"  ^e~Ttateo      These   are;    (1)    A  valid  law  under  wnicih 
such  a  corporation  could  be  formed;    (2)   A  bona  fide   attempt  to 
organize  under  tae   law;    (3)    An  apparent   comprTance  t  lerewith; 
and    (4)    corporate  usero      When  tuese  tainei's   occur,   by  tae  w  ei^'ait 
of   autuority,    no   one  but   tae  state  can  sucqessfully   question 
the  corporate  e/iisteiice. 

60.  Conditions   of   existaixje  by   estoppel:    Persons  who  have  acted 
as   if   a  corporarron~was   in  elTs^enoe,    and  in  suca  a  way   as  to 
recognize   it   to  be   such,    and  where   it  iwould  he  equitable  to 
hold  taem  to   such   recognition,    and  equitable   not  to    do   so, 
they  will  be  estopped  to   deny   such  corporate   e:d.3tence,    even 
though  it   is   really   neither  de  jure  nor  de  facto.      This   is   the 
rule'by  the  weight   of  authoriTy"^    and  theie  are  maiiy  cases   to 
tae  contrary;    a  different  view  is   that  taere   can  be   no   estoppel 
upon  a  matter  of  "law,'  anJT  henc'e   if  taere  is   no    law,    or  an  mi- 
constitutional  law  there  can  be  no   estoppel;    another  view  is 
fiat   it   is   against   public   policy  to    allow  persons  to   cTaira 
corporate   existence,   unless  they  have   substantially  cor:.plied 
with  a  valid  laWj---hence  there  can  be  none  merely  by  estoppel. 

61,  Parties   estopped:      Miere  existenc'3  by   estoppel  is    recognized 
tae  partT'es   estoppedT  to  deny   its   existence  are;      (1)   The   pre- 
tended corporation  itself;    (2)   Those  who   act    as   or  clalia  to   be, 
members,    either  among   themselves,    or  ia  regard  to  taeir  liability 
upon  their  subscription  or  statutory   liability  to   corporate 
-creditors;    (3)    the   prorx>ters   are   officers   of  the   apparent   cor- 
poBation;    (4)   Persons  w:kj  have  dealt  with  the  apparent   corpora- 
tion in  such  a  way  as   to   recognize   it  to  be   such,    eitaer  when 
they   se"ek  to  avoid  their   liability  to   it,    or   to  hold  its  mem- 
bers  liable   as  partners;    (5)   Persoris  who    aave   injured  suca  cor- 
poration by  their   torts  or  ceiiaes ,   waon  called  to   account  by   ito 
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62,       Effect   of  f 3ilur6  to  .cornply  with   conditions:      (1)   'J^be   state 
may  conplain  for  fa.il are  to  "subs taiVti ally   coinply  witli  any  raan- 
Jatory  condition,  in  quo  '-warranto  procee'iiii^^cs  ;   if  there   is   neither 
de   jure,   nor  j_e  facto   exTsTence,"   one   not   ebtopped  for  otV.er 
rec-sons,    can  que^tior:   the  validity  of  tlie  pretended   corporo,te 
existence   in   any  proceodin;::  in   //hich  it   is  of   ajjy  iiuportance 
to  hli?-'.  to  iiave   it  determined.      If   there  is  de  facto   e;:istence, 
except  as   a<2;ainst   the  state,    the  po^vers,    ri'^TIts,   duties,    and 
liahilities   of  the   corporation  aniil  its  nenibers,   are  t'iO  sane 
as   if  _do   ^re  ;    and   .vhere  neither  de   .jure   nor  _de  f  ac to ,      as   to 
one  otherwise   estopped  by  Ivis   o"vt  ,acts,   the  corporation  is 

tohiia  as   it  would  be   if  de   jure.     I.'ut  to   one  not  so  estoppel, 
he  ir^ay  treat  the  nerhers    (if  it  for  a  business  purijose)    as 
if  trjsy  'vere  partaars,    or  at  least  holi  them  as  ■rjenbors  of   an 
uni  np  o  rpo  rated   a  s  soc  i  at  ion . 


-oOo- 
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"tffi  BODY   COTIPORATE. 


A.     Membora J    intogral  parts,    and  o rg ans   oi'   action. 

63.  Neces::fity   of  laombQrs .      In  a  corpora,tion  a.gregato   there  must 
be  nemcers,    othorwiso   it  cannct   exist.      If   it   is   a  non   stock 
company,  tli©  deatli  of  all   the  neuiberb   terminates  tlie   existence-, 
but   if  it   is   a  stock  compatjy  tli.e   representatives   of   deceased  uom- 
bers  who   3uccoed   to   tb.0   shares  beconc  nembers,    and  consequei:itly 
the   corporation   is   not  disso?.ved,      A  practice  has  lately  grown 
up  whereby  a  corporation  purchases   and  retires   its   own  shares 

of  stock.     Wnen  that   is  done   if   all   sViares   are  so   retired   it 
would   seoru  the   corporation  would  be  dissolved.      ITo   case, 
however,   has  boon  decided  yot   so  holding. 

64.  Acquisition  of  mcnibership.     Mon\bership  in  non-stocl:  conpanies 
is   obtained  by  complying  with  tl'G   conditions   set  forth   in  the 
constitution  and  by-laws.      In  stock  corporations  Tnembership   is 
acquired   through  ov;-nerGhip  of   stock  raid   this  na^/   00        (l)    Sub- 
scription to  the   stock  accepted  by  the   corporation^    or    (2)   by 

a  coop3ieted  transfer  of   shares;   or    (3)    in   some   cases  by  estoppel 
such  as   actin(::  as   a  member  without   in  fact  having  subscr   ibed. 

65.  Integral  parts .      Soicetin:ies   one  corporation  is   composed  of 
two  groups   of   individua-ln   in   cuch  away  au  t/iat   the  continuance 
of  both  is   essential   to   the   continued  corporate   existence ;   if 
therefore  from  any  cause   all   of   one  jjroup   should  die,    and  th-ere 
was   no  nethod  of  supplying-  their  place  the   corporation  ad  uld 
necessarily  be  dissolved.      It  v/as   once   contended  that  directors 
wero   such  an  into;:ral  part,   but   the   cases  have  decided  otherv/ise. 
It   is   not  usual   to   find   a  corporation  so   created. 

66.  0 r>^ ans   of   actio  11 .      Since   a  corporation  is   an  artificial 
entity  it   can  act   only  through  representatives.      T>,ose   are      (1) 
The  majority  of   a  quoruw  of  corporate  members   duly  asseiribled   in 
corporate  meeting^  (2)      A  majority  of  directors     duly  assembled 
in  director's  inoctiiig  ;    (3)   Officors   of  the  corpora-ti  on  who   are 
considered  parts   of  the   ori^ani^ation   or  agents  who   are  not  part 
ef  the   or.i'aiiization  but   represent   it   as   any  accent  his   principrJ.^ 
anC    (5)   servants  who  do  not   represent   it  but   siiiiply  work  for   it. 

67.  Q,ualif  ic^-tion  of   augents    and     officers .   Unless   statute   or 
charter  prevents,,  a  corporation  ^lay  select   ary  person   it  ploasos 
to  be   its   off icers, agents   or  servants.      It.  ic:  usual   to    require 
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directore   to  V,c   sharcJioldors,    rjui  in  some   states   tliey  are   re- 
quired to  bo   citi.'^eus   of   tiie  Unitod  otc.too. 

68.  j\;tnctionG   of   s"-"areIioldors   and  dlroctorii*        SiaarelioldGrs  wield 
oxtraordiuary   aiid  uiaisup.l  povrer,    suc'.i   as   elec tine;'  directors; , 
acceptiiii^   and   rejoctin'j   anendnents,    increasing   and   reducing: 
capital   stock,   ";ia,kinc   oy-laas,    adinjttin^  members,    and   in  some 
circai;istanceo   reiaovin;   officer.:    or   reotraininj  uitra  vires   tran- 
sactions ;   or  disposing;  of   corporate  property,  T/indi^i-i-  up  cor- 
porate business,    or   surrender iu'^^   corporate  francnisoo. 

Tke  '.lirectors   control   ti.o   ordinary  business   affairs,    such  as 
f.iG   policy  of  nianaji'enient ;    its   expediency  of  actin:;  or  contract- 
ii;5,    selecting    inferior  officers,    fiicing   their  compensation, 
directln:.-;  t"'..eir  action   etc.      ".'itliin  tliis   scope  of  their   autixor- 
ity;,    if  they  act   in  good     .faith  the   i^toclc  holders   cannot  dictate 
to   them  nor   control   thoir   actfj   in  any  particular;   the   stock 
holders  mast  '.vait  until   time   for   a  nev/  election  for   ^oloctin; 
such  directors    as  will   confonn  to  their  v/ishes. 

69.  Functions   of   other   officers. 


The   President,   iaerely   as  president   presides   ovor  corporate 
iaoetin^s   and  has   no  .jreater  power   in  mana^^ing    .the   corporate 
"business   thr.n  any  other   share  holder  i  hut   oy   statute   or  charter, 
or  by-law,    or  by   a  courso   of   action  acquiesced   in  by  a],l,   he 
is  us  ually    ;iven  the  power  to    represent   the   corporation   in 
most  of   its   ordinary  business  transactions,      he  usually  executes 
conveyances,    sii^ns   contracts   arid  cortificatos   of   stock. 

Ti^  Vice  President     perfori.;s   the  functions   of   the  presid- 
ent whon  he   io  unable   to   pcrforr.i  his   duties. 

The   Secretary        keeps   the  :uinutes,    records   of  corporate 
liieetin'^s,  and  ras   no   other  duties  unless   specifically  conferred 
upon  him.      He   is  usua.lly     jiiade   the   custodian  of  the   corporate 
seal   and   required  to   rJTfix  and  attest   it   to  all  doci-unents 
executed  bj''  tiie   corporation.        He   frequently   is   allow  to   issue 
shares,   and   is  rvtxle   tho    transfer  a{;i;ent  of  the   corporation. 

Tlie  "^reasxirer  is   custodian  of   the   corporate  funds   and 
has   power  to    endorse  checks  for  collection  by  the   corporation. 
Ho   is5oractimes   said  to  have   implied  authority   to  draw  checks   or 
bills   of   exchan;,'c,    or   sign  promissory  notes  for  joney  borrov/ed 
by  the   corporation,   but   it   is   doubtful    if  he   can  do  this  without 
special  author-ity. 

B.   Internal  Rels^tions. 

70.   Contracts  contained  in  the  c.i.^rtor.     In  1?B9  the  Klri^   of 
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En^Tlazid   incorporated   twei/e  persons  by  the  narae   of  'trustees   of 
Darttnoutii  College,    and  granted  to   then  and   their  succeosors 
the  usual   corporate  povrers,    and   alBo   authority  to  fill  up 
any   vacsmcies  v/hich  might  ho   created  in  their  own  hody.      In 
181B,    the  Logiolature  of  Nev/  Hampshire   attempted   to 
amend  the   Charter  hy  increasing;  the  number  of   trustees   to  21, 
the  9   additional  members   to  bo   appointed  by  the  Governor,    and 
also  by  puttin^^  ovor  the   tnastees   a  board  of   overseers  with 
power  to   inspect   a.nd   control   the  laost   important   acts   of  the 
tntuteos.      The   corporation   refused  to   accept   the   aLiendmeut,    arid 
the   case  was  to.ken  to   the  Supreme   Court  of  the  United  Stiites^ 
whore   it  was  hold  that   the   charter  constituted   a  contract  between 
the  King   oricinaJLly  and   after  the   r'evclution  between         New 
Hoiiiioshire   and  the   corporation,   which  contract  was   one    ,    the 
obli.'i-atlon  of  v/>jich   could  not  be   impaired  by  the  State   of  New 
HaLipshire  without  violating   the   national  Constitutional 
provision,    "Tliat  no   state   shall  pass   a;jjr  In"  impairing   the   obli- 
gation of   contracts."     From  this   case, has  ^rown  up   a  sreat  body 
■pf   corporation  law.        Resulting   from  this   decision   it  has  been 
held  'that   in  the  forination  of   a  corpoRation  there   are:      (1)   A 
contract  between  the   state   and  the   corporation;    (2)   A  contract 
between  the  sta,te   and  corpoi-ate   creditors,    a^id  between  stock 
hold.ers   and   corporote   creditors,    in  the   case  of   a  special 
statutory  liability;    ( .? )   A  contract  between  the   state   and  the 
corporators   or  membors  ;    (4)   A  contract  botwoon  tne  corporation 
and  the  members,   or  among   the  members  themselves    as   to  the 
amount  to  be   contributed,    or  that   subscriptions  are  made   in 
good  faith.      All  these   contracts,   whether  express   or   implied 
are   protected  by  the  constitution?,!  provision. 

C.      CORPORATE  ii^JirDS    . 

'^■^*     '^,^Q  General  idea;      By  incorpcrr.tion  for  business  purposes 
there   is   a  dedication  of   cer-f-  \in  funds  by   the   i;;iplied  and   ox- 
press   consent   of  the   state  and  the   coi'porators   to   the  attainment 

of   certain  purposes   in  a  certain  '■vaj'-.     Bec'ause  the    state 
believes   the  purposes  desirable,    it   authori::es   the  peculiar 
method;  because  the   corporators  deem  the  method -necessary  or  des- 
irable  and  the  purpose   profitable,    they cori tribute   the  funds; 
the  peculiar  method   is  by  the    ste-te   authorizing      a  charging 
body  cf  persons   through  a  specified  form  of   orgrnization  and  under 
a  designated      name  to    act    end  be   considered  as  one  person   in 
whom  are  vested  the   funds   and  upon  whom  is   placed   tie  duty  of 
applying  them  to  the  purposes     named.      These   funds   are  designated 
capital   or  capital   stoch. 
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72.  Capital   ard   Gapil;il   atock.        Tlierc    is  much   coxii'usian  in  the 
vise   of   titeso  teri;in.      Tr^o   oost  usa^-;o,  however,    io   to   nay   the 
capital   01    a  corporation  is   the  whole   amount   of   itsproperty 

of  wljatever  kind.      And   to    ^^    that   capital   stock  ic   the  aiiiount 
which   it  Ivca:-,   or   is   authorized   to   ohtain  by  wpy   of   subscripin. 
This   latter   ij   the   suni  fixed  tay   the   corporate   charter   as   the 
aiTicunt  paid        in  or  to  be  paid   in  by   the   subscribers   for  the 
prosecution  ol'   tho  business   and  for  the  benefit   of   corpcrn.to 
creditofs . 

73.  -Purpose   of   c-'.pital   stock.  Corporations   actin^^  v/ithin  the 
scope   of   corpor-ato  pbw/ors  fix     no   liability  on  their   officers 

or   any  one   else;   they  ch.arje   only  tlie   corporation.     Hence   the 
purpose  and  policy  of   requiring   a  c'-pitai   stock  as   security  and 
indorniity  of  persons  who  beconc   its   creditors;   the   lav;  -r.akin.3 
power  confers  upon  thoin  privileges, — a  franchise, --a  rijht  to 
make   contracts   in  its   artificial  name  v/ithout     fastening   a  lia- 
bility on  any  natural  person;   ard   it   exacts    :''ro.a  theti  as   a  con- 
dition on  whicji  it  /jra,nts   this  franchise  that   the^/-  place   e  capit- 
al  stock  in  safo  pledv'je   for  the   security  of  t".;eir  creditors. 
This   is   a  pemanent    invostiaent  with  n,©  power   in   a  shsireholdor  to 
v/ithdravr   it  until  the   corporation  is  wound  up   and   all   its  debts 
paid,    ond.  with  no  power   in  the     managing  board  to  pon.iit   it   to 
be  withdrawn  at   tlic    expense   of  creditors.      It    is   looked  upon  as 
a  trust   fund  for  the  benefit   of   tho   corporation  n.nd  tho  protec- 
tion of  corpor-.te   creditors. 

"24.      Capital   stock  a.nd   shares   of  stock  :        These   ore  different 
things,      "he   capital   is   t-ie  money  or  property  or   both  of   the 
corporatioiji-;   the   shareholder's   shares   are    representative   ofthe 
capital,    the   surpliis,  -the  franchises,    and   the  good  will. 

The   capital   stock  of  ilze  company   is   owned   end  held  by  the   corapcmy 
in   its  corporate   character;   tho   c-apital   stock  of  the  shareholders, 
they  own  and  hold  in  different  proportions   as   individuals ;   the 
one -belongs   to   the   c^rpora-tion^    tiio   other   to   the   corporators. 
^Thile  the   nominal   or  par  value   of   the  cap  ital   stock  and     cfthe 
share   stocA  are  the   sacic,    the   actual  value   is   often  widely 
different.      The   capital   stock  and  sLirplus   difx'er   also.      Neither 
the  c;pital  nor  capital   stock  can  be  divided   i^nd  distributed, 
but   the   surpKis  rnsy  be.      So   it  may  be   said   that  property  of   a 
corpora.tion  consists   in  three  things,   wMch  are  its   capital 
stock,    its   surplus,    its   franchise;  but  those   three  things, 
distiiict   in  theownership  of  tho  company,    are  united   in  the   ov/ner- 
ship  of   tlie   shareholders. 
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75,      Sharea   of   stock.      Ghares  are     cf  various   kinds  such  as 
coinraon,   prof  erred  ,     cuaranteed,    interest  beari;Tg,    special, 
troaLini-y^,   (lefcrred,    founder's   sl-arcs,  watered,   fictitious,    or 
spurious . 

CoriX^on  shares   entitle  tlieir  owners   to    an   equal  proportional 
particip     ation   in  the  manaseri^ont,    profits,    and   asuets    in  case 
of  di;.:30lution. 

Preferred  shares   entitle   owners   to   sono  preference   in  the 
distriuution  of  profits,    or  of  assets   over  the  owners    of   the 
coruoon  stock.      They  may  "be   either  cunulative   or  non  curailative 
as   to  profits  up  to   a  certain  fixed   auiount ;    if  cvu.iulative   a 
deficiency   in  p:-yina-  the  profit  for  ariy  one  year  oust  he  made 
up  out   of   the  profits   of  succeeding-  years        In  the   absence   of 
preferred   atocl:  beinj  expressly  made   cui^ulativc   it  v/ill   be  hold 
nevertheless   to   be   so.      Preferred   shareholders  have   a   ri:;ht   to 
participate   in  t_ie  i.iano^-enent  and   are    suhject   to   liaoilities   as 
other   shareholders. 

Guaranteed   shai'os   in  tV^e  United  States   nov/  Liean  substantially 
the    sar.ie   as   cumulative   preferred   shares. 

Interest  boariT\;_  shares   are  such  as   bear   mtercBt  .upon 

all   sxxms  paid   in  until   the   corporation  is-  ccnpletod   and  profits 
earned   out   of  which  to  p^''    dividends.      Such  payment  hov/ever,    is 
held   to  be   illegal   as   £.H];a.inst  creditors  who  ir.iijht  he    injured 
thereby. 

Special   stock     is   a  peculiar  kind  provided  by  Ir.v  in  Massach- 
usetts limited  to   2/5   the   actual   amount   of   capital,    subject   to 
redemption  ot   a  certai;     tine  drav/iri5    interest   at   a  fixed   rate, 
and  without   liability  of   the  holder  beyond  the  amount      subscribed. 

Treasury   stock  is   that  part  of  the  autliorized   stock  loft   in 
the  possession  of  the   corpor.ation  to  be   issued   in  the  future  by 
the   corporation  or  upon  further  subscription.      The   term  is   also 
used  to  deaicnate   stock  that  hat:   once  been   issued  but   surrender- 
ed  or  forfeited   to   the   corporation,    aaid    aftertrard   re-ijsuod  by 
it.      It   caunot  bo  voted  nor       doos   it  draw  dividends. 

Deferred   stock  d/aws   no   di^ridoni  until   some   other  class   of 
shares  receive  their  dividends. 

Pounder's   shares      entitle   the  holder  to  all   the   profits 
after  certain  fixed  naximuiii  dividends    are  paid  to  thoother 
shareholders. 

"Vat e red   stock     is   that  vdiich  upon  its   face  purports   to  have 
been  paid  for  at   its  full  value,   but  which  in  fact  has   oeen 
issued  without   the   corporation  having  the   ric^jht  to   deiaand   the 
full  face     value   thereof. 

Pictitious   shares    are   substantially  the   3ci,:e  as  watered 
shares . 
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Spurioun   stock  is   t"  r.t   ijsuod   in  er.cQsr.  of  the   tXL'.ovxit  autlior- 
ized .      It   is  void   a.nrl   t]iQ  liolior  does   not    oeome   a  raeinber   of  the 
corporation. 

7fi .     ?>ight  to   create   a  capital   stock   :      The  power  to   create^    increase, 
or  decrof-se,    capita]    stock  is   a  francliiae  which  can  he   exercised 
only  under  the   authority  of  the  legislature.      At   the   tine   a  cor- 
poration is  organized,   I^owever,    it  .may  provide  for  botr.  coiTitnon 
aiid  preferred   stock  and  call  for   subscriptions  for  either;    if 
•    the   corporation   is   i-irst  created  and   the   stock  subscribed  upon 
the  understanding'^   that  only  coM.ion   stock  shall  be  issued,   by 
the  weight   of  authority  the   corporation  cannot  create   shares 
that   shall  have   a  preference  over   the  coEr.ion  sliares.      3y  express 
le^'islative   autnority,   however,    it  has  been  held   t   at   the 
majority  ofraenbers   contrary  to   the  wishes   of  the  Minority  Tda.y 
issue  preferred   rhares ^    it   iz    said  to  be   anolojous   to  borrowing 
money,    and  the  majority  certainly  have   ti:-e  ■rij:ht  to  do   that   if 
done   in  good  faith. 

77.     nature   of   shares   of   atock:      A  share   of  stock  is   an   intai^-jible 
property  ri.::ht  to    ..)articipe,te   in  the  profits    of   the   corporation 
and   in  the   event   of  di:isolution  to   participate   in   the  division 
of   assets    after  debts      'are  pair.      They  are   personal  property, 
goods,  wares   or  ■..iercxjajidise  within  the   17th  Section  of   the   Statute 
of  ?raud:.: ,    and   choses   in   action.      They   are   not  negotiable   instru- 
ments,   and   at   coiiiaon  lav;'  could  not  be  taken  by  attachcient   or 
on  execution  or   in  replevin,   because   of  their   incorporeal   nature. 
They  are  usually   connidored   as  beinj  located   at    the   dor_icile   of 
their  ov;ner,    thovvjh  the   state  rai^  jive   them  a  situs    at   t-e 
doiiiicile   of  tiie   corporation.      Tl'.e;'   arc   evidenced  by  a  certificate 
which  usually   3:'ys    ".T^.iis   is   to   certify   that  A.   3.    is    the   owner 
of   '"'6n  Shares   of   Capital   Stock  of.  X.    Company  of  the  par  value   of 

'     1^100   each,   fully  paid  up,    ivvl  trancferrable   only  upon  the   books 
of  t.^.e  corporation  upon  surrender  of  t.;'is   certificate  duly 
endorsed."        T.  .is    is  usually''   Gi;^-ned  by  the  president   and  counter- 
signed by  the     secretar;;,''  ur.Ior  t"ae    oeal   of  tiie  corporation. 
Upon  the  back  is  usually  a  fomi  of   assi^jTi-nent  v/..ich  ivill   rea;-^ 
"For  value   re'-eived,    I  hereby  assign  and  trctnsfer  all  ray  ri^nt 
title    Siid   interest   to    tVie   shares    in  X.    corporation,    evidenced 
by  thds   certificate  to  Y.,    and 

I  do  hereby  appoint  Z.    to  be  ijy  a^:ent   or  attorney   in  fa.ct  for 

.  liie  and'  in  \::y  nane   to  have  the  transfer  of   the   oaiiie  Kiadeupon  the 
"books   of   the   corporation."      This  v:ill  be   sigiied  by  A.  B.    and 
delivered  to       Y.      It   is   not   necessary  to  fill  in  the   name   of 
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the  purcUaser  nor  tlie   nane   of  the   attorney  to  iuaI:o   the 
tra.nsrcr.      Tl-'esa  niay  be  left  hlarik  o.ad   then  after  delivery  of 
the  certificate  to  Y.    the  purcliaser,   he  may  by  v.iore  dQ?.l.veiy 
Ox    the  certificate   sell   it  to    some  one  else   a^vl  this   to   another, 
and   f.'.o   on;   tho   last  purchaser  raay  fill   m  his   ov/n  nanie   and   the 
nai.ie   of   any  person   to   h?,ve   the   tr?jisfer  nade   on   the  books   of   the 
company;  he   can  ti.yn  tako   the  certiflc.^te  to   the   corporation   , 
surrenler    'c><.o  certif  Icr.to,   i;u'.  e   the   tr^-nsfer  rjiade   to  him  upon 
the  books,:  and  recoive  a  new  certificate  in  his  ovm   nome, 

D.      THE    CORPoRATi;   NAIJE. 

78       Hooossity  of   a  name:    It  was   said  loiv:  a,'j;o   that  names   of  corpor- 
ations  are  ^iven  of  necessity,   for  the   narae   is  vas   the  verj 
beia^   of   t.ie   constitution,    and  though  it   is   the  will  of  tho  IdLnc 
that   erects   them,   yet   the   nane   is   tho  know  of   tboir  cojibination, 
without  v/Lich  they  could  not   perform  their  corj->orate  asts. 
Cuch  is  the  rule  yet. 

70.     Acquisition  of  a  nsune:      A  neme  is  usually  i^'i;>on  in  the  charter 
or  articles   of  association   and  the   law  ncv/  .jone^'ally  requires 
it   to  bo   30   2i''^en;  but   it   is   not  perhaps   indispen^'-able   that   it 
should  bo   so  given;   it  nay  he  derived  fron  usa^^e.      The   cor- 
poration,  perhaps,    c  .nnot   select   a  naino  already  in  use  by  another 
corporation. 

80.  Rl^^hts    in  the   caorporato  name.      If  loivfully  ac^iuirod   the   right 
to   a  corporj'te  na^'O   is   a  fraiichise   and  one   who  has   acquired  a 
name  has   this    ..""jae   right  to   use   itco  it  v/ould   a  trade  mark,    and 
may  enjoin  its   subsequent   appropriation  and  use  by  another  cor- 
poration,    ..asBociatlt  n  or  person,    if   it  vrould  bo  danot^^ed  tl'creby. 
It  has  been  held,   hcvever,    that   a  forei.jju  corporation     cannot 
prevent   tho  use   of  a  corporate  name   afterwards   selected  by  a 
doiaestic    corporation;    and  no   ejxlusive   ri;jht   ca/i  be   acquired 

in  (jeojraphical  naaios.      The   secretary   of   state   or  tho   proper 
re,'5istorin._;  officer  has   discretionary  power  to   refuse  to   rc^cis- 
tor  a  coT.ipaf^y  that   chooses   a       jiar:e   that   closely  reseinbles   one 
already   in  uoe. 

81.  rjffoct   of  Liisnoirer.      In  the   ca.e   of  contracts   this  has   no   effect 
tf  tlio   identity  of  the   corporation  can  be   established.      In  pro- 
cess  a'^ainst   the   corporation  by  tlic  v/ron,;   nanie  a  suit   is  not 
validly  bc.jun  but   it  nay  be  corrected  by  aLjienilrriont ^   if   the   cor- 
poration  issued  process   for  it.'jelf   in  a  v;ror.^■:   naj::o   it   is  ground 
for  plea  in   abatement;   sli.;ht  ^-ariation,    not  riisleadini^   aa   to 

the  identity  of   a  corporation    .In   not  usually  material. 


lO 
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_Clviri£e  of  nri'iO,        Tne   corporate  nairje   can  be   c'^an^ed  only  031 
co-.-ent   or    tlie  state   and   of  the  shai  eholderc .      Such  change        if 
xgjv;-!.!  ioes   effect   the   rhzhts ,   duties^    or  liobilitiea   of  the 
corporation.      It  /.-aw  l-)OQn  held, , however j,    if   the   cli^-dxrc   is 
ille.'iOj.,  noraooro   connentin^-^  thereto   are  liable  as 

partners   o.ftonvards. 

■  E.      T?IE   CORPOR/XTS  LIFE. 

^'^'      foruetu?-!   encco.'oion   :      In  the   absence   of   any  provisDuri: 

to   tho  contrary  the  duration  of  a  corporation  is  porpetu;!.      It 
i^  raual  by   ccu-jtitutional   or  statutory"  provisions   to  fi^t  a  limit 
r,o   the   corporate    Life.      Some   statutes   require   a  lii-.iit   to  be 
fiyred   in  the   articles  of  a:.isociation-      -Vithin  the   time  fixed, 
ho-.vever,    the  coi-poration  is   said  to  have   perpetuivl   succesaion 
by  Y-^hich  is  neant  the  povrer  to  provide   other  meiiioGrs    in  the 
place   of  those  who  drop  out-      In  the   co^e   of  . 
non  stock  corporations,    this   is  usucfLly  done  by  the   election 
of  other  i.iernbers-,    in  stock  corporations    the   successor   in  tlio 
ovmership   oC  stock  boooincs   a  raeiriber. 

3^-     '.■0-0   of   action,    share  hol'lers  lieetiiig.      So   far  as   the  Tr.8nibors 
control  ccrporato   actior   tliey  must  do   so    in  a  duly   cTillod  cor- 
por'.te  rnootiiiG; .      T-is  liieetinj  iiust  bo   called  by  the   propor 
oificers;    in  tho   ahse?ice   of  other  provisions,    t-: 0  directors  h^ve 
this   authority;   it   Ic     usual  to  put  such  authority  in  the  hands 
of   ti;e  president   or   socreta'r:^'-.     Regular  ip-oetiajs   of   sharo  hold- 
ers  are  also  usually  provided  for   in  the   oy-lav/s,    t"-e   tirie   a..d 
place  bein^^  desi^-^natod  tlioro. 

85.      iIotlce_  cf   shareholders  meeting;      .-'.t   cciivion  las'T  notice   of  cor- 
por.itc  ineetin^-s,    definite   as   to  day,   hour, and  place,  \tp-js 

necesjarj'"  to  be  jiven  personally  to  cac'?.  share  nolder  iii  or.-er 
to  ::;r,ko   the  ueotin:  vaiii",   and   in  the    aosenco   of   c-iarter, 

ly-lay/fT  or   statutory  pi-ovision,    tbis   j.s   still  the    nile  ;    the 
ra-t';er  however  Is  usually    retjuialed  by  tl^e   charter  or  by-laws; 
these     usually     allow  notice   notice  to  be  given  oy  publication, 
or  throujih  the  r.uail.      If   the  ireetir:;  was   a  special   one^    or  the 
buoinoss   to  ho  done   extraordinary,    the  notice  ciust   state  '.vhat  the 
business  to  be  done   is.      ho  furtner  notice   is   necessary-    of  an 
adjourned  sneetiTv:;,    or  the  business  to  be  done  thereat   thaii  the 
record  of  the   resolution  :'-xtjournin^   the  neotii.:j,    aftor  the  tline 
and  place   is  fixod. 

36.     >^uoruiii;      At  coTnr.ion  law  if  all   of   an  indefinite   ninnber  of  cliare 
-p.-'toldors   arc  duly  notified  to  ;;icet,    tnose  who   assej^ule   constitute 
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a  quorum;  but   charter,   by-law _,      or   r^tr-tutory  provisions   now 
usually  require   a  i-^ajority  of  the   shares   out  at  and  in^-^-  to  con-' 
otibu.te   ti  quorui-:.      It  h.r.is  "ooen  held  that  riemhors  i;;a.y  vote  by 
proxy  and   in   such   a  case   it   seems  that  one  mernber  holdlii^j;  the 
proxy  or   enough  sharehol'leru   to  make   a  tiojority  of  ti'e   shares 
i  ■a^'-   oy  himself  hold   a  corporr-to  ireetin'2  and   elect   the   officers, 
2Drovided   the  nieoting  was  duly  called.      Thin   is  frequently  done 
by  corporo,tions   on3:f':'ni.^ed   in  ITo'.v  Jersey. 

S'^  •     ^^^  of  meeting?:      In  order  to  ual-ce   a  valid   i.ieeting   a:;ain3t 
cji-vre  holders  who  do   not   attend,    the  :,eeting  raust  be  held  within 
the   st.it o  creating  the   corporation;   those  who   do    attend  v/ill 
bo   estopped  froru  denying:  the  validity  of   the   action  tahen.      A 
corporation  formed  by  the   consolidation  of  two    corporations 
cre<?ted  in  disfferent   states  iv.txy  hold   a  s}iareholders  meetirig   in 
either  state. 

"52  •     Directors  meeting;:    The  directors   nust   .also   act   in   a  duly 

called  meeting;   they  have   no   authority  to   bind  the   corporation 
by  their  individual  acts   done   outside   tl^e   corporate  meeting. 
The   ruler,    as   to   notice   of  meeting,-  are   the   sarne   as    in   the   case   of 
share  holders.      In  the   absence  of    lo.  prevision  to   the   contrary, 
the  quorum  of  the  director's   nieetinii   is   a  inojority  of  .-'irectors. 
They  vote  as    individuals   and    not   accordiii;.;  to    shares,    and  cannot 
vote  "oy  pro>:y.      Beiaj  ?y;onts   of  the   corporation  there    is   no 
necessity   to  meet  within  the   state   as   in.,  "the   case  of   share 
holders^ .      2xerci3in^  dele.'^ated  pov/er  themselves   it   is  usual   to 
say   tlE.  t  they  cannot,   without   special   autiiority  dele:;ate   their 
discretionary  duties   to   an  executive   comraittce:      There   are  many 
case;-.,  however,    to   tlio  contrary. 

'■^- •      h.-^ocution  of   contracts:      T}re   contracts   of   a   corporation  should 
bo  made   in  ti-e   corporate   name.      Coiivenances   of   laiid  should   be 
to   the   copporation   in  its   corporate  nojne ;    sc    too,    t.ie   convenancc 
'by  the   corporation   sij.ould  purport   to  be  granted  c'X:d  e.^^ecuted 
by  the  corpcrration  in   its   corporate  nojue.      So   also,    notes  "by 
the   corporation  .should  be  sitjnod  by  the   corporate  name   and 
notes  payable   to   the  corporation  should  be  i.'ade    to    it   in   its 
c  o  r  po  ro.t  e  name  . 

F.      DISSOLUTION  OF   COl^ORATI GIB  . 

90.      L^ethods   of  dissolutio]! ;     A  corporation  may  be  dissolved      (1) 
3y  expiration  of  the  time  :;;entionod   in  the  cliarter;    (2)  By  the 
happening  of   a  condition  or  contirv;ency  prescribed  by  the  charter 
to  have   that   effect;    (3)  By  loath  of   all  the  raombers   in  the 
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ca^e  of   non   atocl;  corporations-,  but   in  tho   case  of   a  stock 
corporation  tlic    shares   of  tixe  deceasGd  menibers    are  distributed 
an   personfiil  property,    ond  consequently   the   successor   in  ovmer- 
Bhip  heco^tici   a  rner.iber   and  the    corporate  life    ic   not  affect ed^ 

(4)  Dy  lOiJB  of   integral  part    (in  case  of   corporations   consist- 
ing of   inte.i^ral   iiarta )  without   the  pov/er  to   replace   such  intet^ral 
part;    (5)  3y  a  surrender  of  the  franchise;,    accepted  by  the 
state.      It   is   said  that   acceptance  by  tiie    state   is   essential 

to   the  dissolution;   this   is  usually  now  provided  for  by  ,;eneral 
law  prescribing   a  ••."lethod  v/hereby  this    r.ay  be  done.     Here  non-user 
or   insolvency  of  the   con')orvitioni3  not   alone   a  dissolution. 
(6)     By  repeal  of  tlio  corpor:-te   charter  by  the  legislature  when 
the   st?to  has   reserved  such  power;    (7)   3y  forfeiture   of  the   cor- 
porate frs'.nchise  by  a  procoediii;-;  in  the  courts  for  that  purpose, 
bocnuse  of  non-user  or  i.iisuser  of  the   fraiichiae  granted. 

^1*      Q^^^^  i'j-tan  companies.      In  the   cace   of   stock  corpo  rot  ions   there   is 
•  usually  nothing;  to   prevent   one  member  froia  acquiring   all   the 
shares   of   stock.     Sy  the  v/ei^^ht  of   authority,    if  the   corpora- 
tion \'J^3  validly  created  the     fact   thPvt   one  person  acquires   all 
the   stoc^'  in  ^ood  faith  ha.s   no  loga.l  effect  upon  the   continued 
corporate   existence;   acting   in  the    corporate   na:cie   aiid   through 
the   corporate  officers   the   action  taken  is   corporate  action. 
And  on  the   otVior  hand   the   individual  acts   of  the  sole  owner 
docs   not  bind  tne   corporation;   though  the   individual   ov/nor 
itiirht  himself  be   estopped   to  deny  that   such     action  was   in 
effect  corporate   action-      In  Marylaiid  and  KentucL'y,    it  has  been 
held  that   the   ovmer  ship  of   stock  by   one  person  virtually  sus- 
pends  corporate   existence  during   such  sole   ov/nership. 

92.      Effect   of  dissolution.    (1)      jTranchisos   can  be   no   lon^^er  exer- 
cised;   {"?.)   As   to   executory  contracts;    involuntary  dissolution 
at   comaon  law  extin'~uished  svich  contracts,    and  no   damages   could 
be   recovered   for  non  performauco .      In  equity  and  by  statute   in 
most   states   the  oblij^-ation  cf   .^ach  contracts   survives,   and  may 
be   enforced  against   the   corporate   assets,    and   it    is   said   that 
voluntary  dissolution  does   not   extinguish  sucli  contracts;    (3)   As 
to   debts;   at  coi-niaon  law  debts   due   to   or  from   tl:e    corporation 
v/ero   extin^juished ;  but  nov;  such  claims   are   preserved   in     equity 
and  --enerray  by  statute;    (4)   As   to   personal  property   at   counon 
Isjw  this  upon  dissolution  vested  in  the   crown  or   state;  but  now 
it   is  preserved   as   oji  asset   for  the  pciyment   of  creditors   or 
distribution  after  creditors   are  paii  fjnon^   share  holders. 

(5)  As   to   real  property:      This   at   coiTinon  law  reverted  to   the 
crantor;   but  now  a  corporation  whose  dur-tion     is   limited  may 
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tnke   or  ■■•rant   an   estate   in  Tec;    end  upon     dissolution   all 

laiid  tlien  belon-:in-;   to    t'jie   corporiition  become  aoseta   for  t'ne  pay- 
ment  of  doDts   and   •lirjtribu.tion  anon^;   sliare  liolders,    t'-ero  being 
no   revorrjion   eif>e>-  to   t"e  sraiitor  or  to   t'ue   btate   iii  the   cac^e 
of  private  'bvisiner?..;   corporations. 

In  eloeno3yn£.ry  and  non  business;   corpo nations   the   coriraon 
lav/  doctrines   of   the   csc'i.eatini';s   of  personeJ.  property  to   the 
stc-te   and   reverEion  of   rori.l  property  to   the       ^-rantor   li^e  applied. 
(6)     Ao  to   :iotions  by  a  corporation*,   suits  by  a  corporatioxi  at 
coi:mon  law  abate  upon   its   d.irisolution,   but   statutes  usually   now 
prevent    rjch  a  rerjiolt  by  allovvinj  tV^e  representative   of   the   de- 
funct  corpor-ation  to   continue   the    suit   ir.   its   place.      At   coiiiinon 
law  no       -valid   judj;r!ieut   could  be   rendered   aja.inot   a  .dis- 

riolved  corpor.'..tion  f^nd   attachiViont   and  garnishncnt  proceedinj;;^ 
v/ere   torirdnated  by  a  dissolution.      SLatutos   now  usualxy  provide 
that  di  .solution   shall   not   abate   pendinj   'juits   nor  prevent   the 
brin.'iin^  of   suits   a-iainst   the  defunct   corporation.   I-pon  dissolu- 
tion either  by  voluntary   rjAirrende/  of   tje   c'lartor,   by  repeal    j 
or  by  forfeiture,    statutes  usup.lly  provide   either   that   the   cor- 
poration it::elf   shall:  jjontinue   to   exist  for   a  certain  tine   in 
order  to  v;i.:d  u-p   its   affairs  ;   or  a  receiver  sha21  be   appointed 
for  such  purpose. 


■»•»■»•»■»*■»■»»»■»•(<•■»»■»♦ 
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CC'^lPC'iAT^   I>0\niRb  AIID  LIABILITIES. 


A .      Powers  jj}  General . 

93.  Theories   or  ^.or^rata  capacity;    There   are  t^rro  of  tiiese    :    (1) 
Special  capacities;    (2)   General  capacity.      The  doctrine   (f;f 
special  co.pacities    is   that  corporations  have   such  powers    and 
only   such  as   o.re   oxforessly  granted  or  necessarily   iiiplied  from 
those  groiited;   all   others   are   excluded.      The  doctrine  of  ?^eneroJL 
capacity   i5,    that   a  corporation  once  duly  created  hao   all    the 
powers   and  co:pacities   of  a  natural  person   so   far   as   they  can 

he   exercised  by  an  artificial  person.     While   the   rule  of   special 
capacities   is   almost   universally  adhered   to   in  this   counter  thore 
is  a  tendency   in  the  decisions  of   the   state   courts  where   no 
public   interest   or  policy   is   specially   involved   and   creditors 
ri-hts   aro  not   affected,   practically  to   allov/  a  soneral   capacity 
to  do  everything   in  every  v/sy  an  individual   could  do,  within 
the   field  covered  liy  a  busine-ss   in  wliich  tiiB    corporation  \7as 
orsanir.ed  to  enijc^o. 

3»      Classes  of   Corporate  powers. 

94.  Corporate  powers  are  of  tliroe  classes:  (1)  Incidental;  (P.) 
Ilxpress ;  (3)  Iriplied.  Tne  incidental  povrers  are  such  as  arc- 
annexed  tacitly  without  any  e>rpress  words  to  avi^r  corporation 
duly  created.  They  include  (1)  The  pov/-er  to  have  perpetual 
succession  for  t:ie  period  desig^'iited ;  (2)  To  have  a  corporate 
nai'ie   arid   to   contract,   ijrant,    receive,    sue,    and  be   sued  therein. 

(3)  To   purchase   and  hold  personal   and   real  property  necessary. 

(4)  To  have   and  U-se    a  seal.      (5)      To  mahe  by-laws.      (6)      To 
rexaove  :r.eiribers   or  officers  under  some  circuinstcinces. 

Express   powers  are  such  as   arc   specifically  enumerated   in 
tlie   charter  or  general   law,    and  corj^titutionally  graiited 
therein,    tocethor  with  such  as   are   lai-Tfiilly  inserted   in  the 
articles   of  incorporation. 

I;i:plied  pov/ers   are   such  as   are   reasonably  necessary  or 
proper  for  the    execution  of  the  powers    expressly  granted,    and 
not   expressly  or   inpliedly   excluded.      In  this    connection,    neces- 
sary    ,do9s   not  :,iean   indispensable,  but  docs   include  that  v^tiich 
is   convenient   and  usual   in  carrying;   ovit   the    e>rpress   pov/ers. 

95.  Rules   of  construini'j   corporate   charters.      Tne  legislative 
intention  is   to  be   ascertained   if  possible,    and  jiven  full 
intent;   the   la,n'::ua,-i;e   is   to  ha   construed   neither  strictly  nor 
liherallj^  but  accordin.;;   to   its  fair  iuvport  ;  words   are   to  be 
given  their   ordinar;^'-  iicanins  unless   custora  or  use^je  has  given 
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then  n.  different   one;  the     irliole  ?_aw  is   to  "be   considered; 

but   t-^o   enui-'.eration  of   certain  powers ;,   by  iLiplic^-.tion,    e^ccludes 
0.11  ot]:or  uanoces-'^ary  power. 

'Aien  the   question   is   one  between  tie   Rtate   and   tlie   corpora- 
tion,   or  wiien  t-j.epu'blic    iv.torest   is   involved   c  strict   construc- 
tion a;^':'.iiist   t'le  corporation  a.id   in  f'^vor   Ox"   tLe   str.to  will  "be 
a,pplied-,    and   if   tie   cl:c.rter  ic   silent   about   c.  pov/er   it  does 
not   exist-,    if   tuo   le.n-'ua.jo   is   siisceptible   of   two  r.-crr.  in^s,    that 
constriction   is    to   be    adopted   •.fiiicu  to  rlcs   least  ham  to  the 
state . 

C .    ,  Particular  Povfers  • 

9G  .      Power  to   contract.      In  jjenoral,    in  order  to   determine   the 
va.lidity  of   a  ccrporatc   contract,    three  thin.:^s   are  essential: 
(1)   Did   tl;e   corporation  have  ^-ower   to  uaho   it;    {2)    /as   it  made 
by   011  authorised   a;5ent ;    (3)       "an    it   ,  :ade   in  tro  proper   fona. 

T'le  first   is   a  question  of  the  subject  tiS.ttQv,    the   second 
one  of  a::e?it's   autliority,    and  the   third  one  of  forr.i.      These 
viill  be   tahon  up   i-i   order. 

9 7  .      Power   to   contract   debts    a-.d  borr o\v  noney ^       A  c o r po r a t i o n 
r.iay  contract   debt   to    an^.-  extent   for   its   corporo.te  pvirposes 
that   its    credit  v/ill   allow,   unless   st /.tutes   forbid.      Statutes 
frequently  fix  the  lii^it   as   to   the   anount   that  ir.s.y  be  borrowed 
and   in  such  esse   one  w',.vc   has   loniied  inoney  to  the   corporr-tion 
in  excess   of   the   limit   can  not  recover  the   excess;  but   one  who 
in  -..^GOd  faith  loans  r.ioiioy  cXter   the   corix)ration  had   alresxLy 
borro^ved  up   to   the   limit   c-mi   roc  over   if  ne  haa  no  laiowledje   of 
the  f:-ct.      It-liPB  'ueen  held  th?.t   a  corporation  cwmot  borrow 
noTiey  for  the  purr'ose.of  purchasin'^   Itr.   ovrn   shores. 

98.      Power  to   issue   negotiable   i: .stru:.ients .        'vTljenever   it   is   a 
nedessarr/  or   convenient  uiethod  of   conductin^S   their  proper  bus- 
iness  corporations    tbrouz-h   a^;^ents  havin-,;   ejzpro-s    cr  implied 
autbority   to  bind   t-)e   corporation  have   thepowor  to    issue   any 
form  of  negotiable   instmxr.ents  ^  but   they  have  no  power  unless 
expressly   authorized   to   deal  in  note^   or  bonds.      If   a  corpora- 
tion has   power   to    issue   a  proidBsor:/  note   for   any  purpose   a 
bona  fide  liolder  for  value,   havin;:   no   knowledge   of  waiit   of 
s.uthority  of  ti^e   ajent   or  of  other  irre^^ularily  or  that   it  was 
issued  for   an  untra  vires  purpose, will  be   protected. 

^9.      Power  to   issue   acconodation  paper.        There   is  no    inplied  power 
to    issue   or   indorse   not^otiablc    instnjiiienta   for   the  nere   accorac- 
da,tion  of   an  outside  party;  but   if   it   is  d.ne   L^y  a  corporation 
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tiaviuf^   ajit'jority  to    isduo   promssory  notes,    a  boiia  Tide  purcaaser 
wittiout  kriowleT'je  oT  tlie  fact  will  be  protected, 

loo.      Power  to  "be    surety       .or  guarantor,      Taere   is   no   suca   implied 
per  ;~fiaou:j- T~rt"li:.i.s'Tjeen  iield  Tiiat"  'rf~~CLl  tne   shareholders 
ai::ree,    and  bona  fade  creditor's    rigxits  are  affected  tne   .'guar- 
anty will  be  binding  c      Tne  re  are  also  wiill  defined   e^cceptions 
to   tie  general  rule:    e«   g.,    a  corporation  aoldiuj   t  ije   securi- 
■ciss   of  anofaer  party   ^las   ti^   ri^^lit   to   dispose  of  tiera  and  guar- 
antee  their  pay:aent    in  the   ordinary  course  ox    business;    so 
also   a  railway  company  niay  guarantee   the   payment   of  tae  bonds 
and  interest   of  a  company  wiiose   road   it    is   authorised  to    lease© 

10 lo      Pov/er  to  fona  partnerships „      Tua  (general   rule    is  that   a  cor- 
po ration  has  no   bucn  power  unles s    e:tpr eo s ly   autho ri 3ed ; 
tne   reason  beinr   that    it  would  necessarily  give   to   some   one 
outside   of  thtj  corporation,    i,    e.  ,    tne      bfner  partner  a  power 
of  inanagement   over   the   cotporation,   wuich  would  be   inconsis- 
tent with  its   duty  to   the   state.      Of  co\irse,    the  corporation 
'••ay  be   expressly  aut'ioriaed  to   enter   into    a  partnership,    and 
in  California  it  has  "neld  t'oat   if   the  management  was    left 
.entirely  to   tne  corporation  it  mi  :ht   be   a  partnero 

10?.      Power  to   enter  into  trade   corabinationso        In  regard  to 
pools  between  coniiectlnt^  Tines  "oT   railroad  viraere  a  division 
Of   earnings  Is  loade  for  thi-ugh  traffic,    if  the   rates    establish- 
ed ;i,re  not  unreasonable,    such  transactions    are  valid; 
if  between  competing   lines,    and  for  the   purpose   of  preventing 
competition,    tV.3ey  are   prima  fzjzle   invalid;   however,    In  Eng- 
la.nd  and  ITew  Hampshire  tuey  have  been  held  valid  if  fne 
rates   a^re'^d  v^pon  were  not  unreasonableo      T-he  Uriited  States 
Anti  Trust  Act   of   169o ,   forbids  pooling  between  cciapeting   lines 
whether  the  ratea  fixed  are   reasonable  0'9  unroasinable. 

Other  trade  combinations  which  restrain  trade  and  compet- 
ition,  or  wnlch  restrain  a  corporation  from  controllin;;  itself 
tnrough  t.ie  officers   provided  int  he   organisation  of  the 
company  are  void,   for  two    reasons;    (1)    All  contracts   in  re- 
straint of   trade,   witn  exceptions,    are  void  and  uninforceable 
whetiier  between  individuals,    partnersaips ,    or  corporations; 
and    (2)    Because  corporate   aut.iiority   is  a  franchise  granted  by 
the  state    i.'or  a  definite  purpose   to  be   exercised  in  tue  way 
proscribed  and  subject  to   forfeiture  by  tne   state  if   it   is 
not  carried  out   in  accordance  witn  the  gnant;    if  therefore  tae 
corporation  abdicates  its  power  to  manage   itself,    tae   state  by 
quo  warranto  proceedings  mgy  take  away   its   cJiarter  for  becoming 
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a  iceiTiber  of   nucli  combination.      Such   contracts   at   conirnon  law 
wore  not  crinanal   or  tortious,   "but  nerely  uninf  orceble .      The 
national   as   to   in  tersto.te  and  foreign  coi'Dierce,   and 
r.ost   Ox    tlie  states,   hatfe  by  their  arti-trust   acto  iiade  such 
co.'^bi :iatiOiis  borth  tortious   cjid   crdu'iinal,    so   that  those  who  nay 
beccie  :  .enbern   are   subject   to    a  Jienalty  in  lavor  Oj."   the  state, 
ajid   liable   jTor  d.aiia^jes   for  one   injured   thereby. 


10 r^ .     Unincor  :orated  trusts.      The  original   fonr   of   a  trust   combina- 
tion~;as  for    the   shn.re]:olders   of  a  corporation  to  place  tiieir 
s'aarea   in  the  'aands   of  trustees   to  be  voted  by   them  and   re- 

ceive   .  f ro  ■.  the-i  trust   cer*,if icates   instead;   the  duties   of  the 

trustees   in   a    'eneral  way,  'vere   state   in  .a  deed  of  trust, 
enablin-,   tie  trustees   throujli  their  ownership  of   tlie   stock  and 
poJ7er  to  vote   it,   to   control   all  of  the    corporations  whose 
shareholders  ]is^   so   placed  tl.oir  stock  in  trust.      Such  a 
transaction,  v/^ien  for  the  purpose  of   creating   a  monopdly  has 
been  held  illejal  and  void. 

104.  Incorpors.ted  tnxsts.     Much  t'.e  sae   result  is   obtained  by 
one  corporation  purchasin:   the   s-iares   of  other  corporations, 
and  issuin-   its   own  shares   in  paynent  thereof >      This   enables 
t'ie  shareholders   of   any  nuiiber  of   corporations   in  effect   to 
coi-.bine  their   intere^jts   in  such  a  way  as   to   confer  the   sole 
power  of  r'.ana^enent   of   ail  .of   tiiem  in  the  heuids  of   one  corpora- 
tion.     In  Illinois  v;-here   corporations  usy  bo  formed  for  any 
lavrful  purpose,    it  was  held    that   a  corporation  formed  for   a 
purpose  of  this  kind,  which  practically   resulted  in  a  inonopoly 
of   t/ie   ::as  business   of   Chicago  was   illejal    aiid  void,    and  could 
be  dissolved  by  the   state,    8-lthou::h  apparently  there  was  a 
perfedt  coiTipliaxice  with  tlie  provisions   of   the   law.      New  Jersey, 
on  the  ot'ier  hand  holds     that   courts  hsve   no   authority  to   declare 
such  a  corporation  ille^vl,   so   Ion;   as   the   state  legislature 

has  not   expressly  moAr-f  thi.en  ille2:al, 

105.  Power  to   consolidate.      Consolidation  is   a  Hierc^^er,   union, 
or  cUiiaX.-: ?jiia? ion,  by  wh.ich   th.e   stock  of  two   or  more   corpora- 
tions  is  naie   one,    their  property  and  franchises   corobined  into 
one,   the±r  nai-es  merr^ed,    and   their  powers   combined,    so   that 
practically  one  new  corporation  results.      Consent   of   the 
state   and   consent   of  the   shareholders   are   es.-.ential  to   any 
consolidation.     By  th.e  weight  of   autJ.ority  under  a  reserved 
power  to   alter  or  ai  end   the   charter  the  majority  of  raetibers 
may     consent   to    a  consolidation  against   the  wishes  of  the 
minority,   if   th_e   state  has  not   reserved   the  power  to   amend. 
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unanimous   consent  oi"  meTn'oers  is  essential. 

By   consolidation  t}ae   old   companies   are  usually  dissolved, 
their  property  becoines   that   ox    the  new  ccinpany^  but   tlieir 
liabilities   continue   against  the    old  companies,    althou'jli  they 
ar4  usually   enrorceabQe   a,];a:n3t   the   hgti   ccLapony,   lands  vesjf 
"by  "Virtue   of   consolidation  in  the   new  company  without  fur- 
ther conveyance  ;   and   .'joneially  contract   rights   cf   the   old 
companies   past:   to  the   new,    and  it  luust  perform  the   contract 
duties   of  the  old-,   the   new  company  is  liable  for  the  debts 
of   the   olfl  compaiiies   to   the   extent   of  .p   roperty   received,    and 
if   expressly  assumed,   to  their  full   ei-:tent ;   they   are  usually 
held   liable  for   the   torts   of   the   old   corapanies.      In   inter  state 
consolidation  tlie   new  corapany  Is   a  new  coinpany   existin-;  in 
each  state  with  the  powers,    Fithri;jhts,    and  franchises   tliat   the 
■     constituent   coin^any  in  that   stat6  had,  but   not  those^thg-t 
belon/^ed  to  the    companiee   created   in  another  at  ate. 

106  .      Power  to  hold   and  acquire  _real  property.      At   co7;iiion  law 
it  has  been  said  a  corporation  had  this   power  tc   an  unlimited 
extent,  but   in  tliis   country'-  it  is   seneraj.ly  held  that 
corporations  have   the  right  to  purchase    and  h^ld   only  such 
ae   is   necessa/y  ofc  convenient   to   carry  out  their  let^itimate 
purposes c      If  a  u-onveyance  of   r^al  estate  to   the   corpor- 

atjon  is   executed  none  but   the   state   can  afterwards   complain;   and 
It  can  only  in  a  quo  warrant©  proceedin-^  to  forfeit  the   corpor- 
ate cliarter,  unless   some   stati:.to  autliorizes   the  conveyance   to 
"be   set   aside,    or  the  land   escheated   to    Uie    state.      If   the   con- 
veyance Is   not   co--:ipleted   an  interested  party  may  object  in 
any  suit  by  the    corporation  to   perfect   itsr   title;    a  nd   a  court 
of  equity  v^ill  not  decr-^e  a  specific   psrfoniance   of  a  contract 
tq   convey  land  which  a  corporation  has   n©   authority  to  hold. 
Ai  corporation  may  tahe   any   estate   in  land  except  an  estate   in 
joint  tenancy,    or  such  as  dcwer,    courtesy,    or  tenance   igi  uiail, 
etc.      A  grant   of   a  free  hold  without  words   of   inheritance   or 
succession     will   pass  a  fee  to   a  corporation  a^gre^rate, 
even  if  the   corporation  Ifife  is  limited. 

107.      Power  jto    take  by  devise.      Corporations  wer«   oxpressly   except- 
ed Inthe  English  statute   of  Wills,   and  cons(?quently  lands 
could   not  be   devised  by  them-,   but   in  this    country  in  the   absence 
«f   a  ppecial   statute  to   the   contrary  they  are   capable   of   talcinj 
a  devise   of   laiad  for  any  purpose  necessary   in  carrying   on 
their  business.      In  some   of   the  states  tliore  is  a  limit  placed 
as  to  the   amount  which  may  be  devised  ..to   them;   in 

New  York  a  devise   in  excess  of  this   ai:iount   is  void  as   to   the   exess. 
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ajid  the  next   of  kiii  or  residuary  le^jatee  or  hsirs  may    claim  such 
exce.'is-,   the   ^©^©'•''a'l  weijlit  of   authority^   h§wever,   Mlds  that 
only   the  state   can  complain  as  in  other  cases. 

108.  P.ower  t_o   acquire  Personal  Property .    The  general   rule  is   that 
sucl\  personal  property,   "but   sucli  only  both  as   to  kind  and  amount 
as  is   reasonable  necessary  lor    the  corporate  purposes  may  be 
lawfully  acquired;   fnere  is   no   limit   as   to    the   amount   of 
pernonsj.  propei  ty  tliat  may  be  acquired  throiit^jh  the  profits 

of  carryi:ij;  on  tlie  corporate  business. 

109.  Power  to    acquire   its   own  n hares .        In  the  United  States 
perhaps   t'e  weight   of'  authority  allows   a  corpora  tion  to  pur- 
chase its   own  sharec   so  loni;  as  the  security  of  creditors  is 
not   im|5aired   thereby.      Tliere  is   no   doubt   that   it  may  do   so 

in  order  to  prevent    loss   to   the  company.      In  En^jland   and  in 
inany  oC   t'le   states,   however,    the  rule   is   oti'ien^rise. 

110.  Power  to   acquire   stock  in   other  con>orationso      Tne  .general 
rule'  in  the  United  S'tates   is   faat   one  "Busfhess   corporation 
has   no  s^Qneral  implie'l   authority  to   acquire'  or  hold   stock  in 
another  such  corporation,   or.jani^ed  either  lOi'  a  similar  or 
for  a  different  purpose,    as  aii  investment,   foi*  speculation, 

or  for   tlio  purpose   of   controllin  or  niana^ino   such  corporation. 
There   are   soiae   cases,    and   the  English  doctrine   is,    to  the  con- 
trary,      "^.'/lien  it   is   necessary  to   prevent   loss   or  secure    tiie  pay~ 
ment   of  a  debt   such   stock  may  bo  taken,    and  it  is  held  a 
paront   company  may   acquire   the   stock  of   a  ])ranch  company;   ai:id 
it   is  usual   to  say  authority   to    consolidato   implies   a  povor 
to   purchase  the   stock  of   the   company  with  which  the   consolida- 
tion rai'.^ht  be  mode. 

111.  Power  to   alienate  property.    Corporations   are  beld  to   have 
the  power  to   alienate   their  property  in  the   ordinary   course 

of  business   to   any  extent   if   creditors   or  dissentin.:;   shareholders 
or  the  public    are  not   injuriously  affected;   if  the   corporation 
is    a  failin^^  one   the  majority  maj-  dispose   of   all  its  property 
for  ithe  purpose   of   closin^j   out   its  business    and  payin^;  creditors, 
against   th.e  consent   of   the  minority;  but  not   otherwise.      Such 
property   as   is   charc::ed  with  a  public   trust,    or  wliich   is   essen- 
tial to  the  performance   of ^he  duties   the  corporation  uwos 
. to    the  public   cannot  be   sold   so  as   to   prevent  the   performance 
of   such  duties.      The  corporate   franchise   cannot  bp  disposed  of 
without  specikl   authority,    and  when  that   is   .^Iven  the   theory 
is   tlTB-t   a  sale   of   it  is   in  affect   a  surrender  for    tJie  state 
and   a  re^rantins   of   it  by  the   state   to    the   purchaser,  v;}j.o 
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talces  it  subject   to  the' provisions  oT  tlie  law  as  they  e>:i3t 
at   the  time   of  the  purchase. 

The  pov/er  to   sell     includes  the  power  to  -lortsa^'-^e. 

112.     Power  to   act  in  a  pergonal  relation.     A  corporation  ra^- 
take  ptoperTy  TJi'at  it  has  authority"  to   owr,   in  trust  and  admin- 
ister the  trast   accordin^i   to   its   terns.      In  sopie  states   it  is 
held  that   a  corporation  may  "be   an  executor,    administrator,    or 
Guardian,    and   they  are   i^requently  authorized  to  "be   such  "by 
statute.      They  also  may  "be   an  ai_:ent  or  attorney  in  fact. 

llf? .     Rijht   1 0  sue .      At   cotxionnlaw   a  corporation     has   a  rijht  to 
sue   any^Tliere  that  it   can  find  the  defendant  and  serve  him 
with  process.      States  may   exclude   foreij^h  corporations  from 
suinj  in  the  state  courts   except  as   t6  interstate  oit  foreign 
commerce;  but  no   state   can   exclude  a  forei-j^n  corporation  from, 
suinfi  in  the  Pederal    courts;   federal   corporations   elBo   xiave 
the   rislit  to   sue  in  federal  courts.  " 

114.  Suit  a;i:^ain3t  corporations.     Por  purposes   of  suit  in  the 

U.   S.   Courts   either  by  or  a:::ainst  a  coii^oration  it  is   concltis- 
ively  presumed  to  be   a  citizen  of  the   state,   and  an  inliabitant 
of  the  district,   in  which  it  Is  corporated.        Alien  corpor- 
ations,  such  as   are   formed  under  foreign  governments,  may 
be  sued  in  the  U.   S.   Courts  in  the  district  where  they  may  be 
found  doino:  business.      Corporations   of  other  states  niay  'b'i  sued 
in  any  state  where  they  may  be   found  doiAi  business  if  proper 
service  of  process  can  be  made  upon  them;  and  it  has  been  held 
that   a  corporation  is  doing  business   in  a  state  when  a  travel- 
ling  salesman   is  within  the   state   takin:;  orders  for  goods,    and 
service  of  process  may  be  made  upon  him  in  suits   arising'   out 
of  business  done  with  him.      It   is  usual   to    say   that   the   cor- 
poB  ation  must  be   en,2;a(.3ed  in  business  in  the   state   and  that 
the   a^ent  stands  in  some   representative   character  to  the 
company  in  order  to  make  the  service  of  proaess  valid  and 
judrjinent  against  it  effective.     Service  upon  an  offider  tem- 
porarily in  the  state  is  not  (generally  sufficient. 

115.  Pleading.  The  cou>-ts  are  in  conflict  as   to  the  necessity  of 
.allegin,^   corporate   existence;   one  line  of   authorities  holds 

that  the  plaintiff  corporation  must  alwajis  allej;e  itself  to 
be  such;  another  line  liolds  exactly  the  contrary.  One  line 
of  aTithorities  hoa(as  that  in  a  suit  against  the  corporation 
the  plaintiff  r:uBt   allege  that  the  defendant  is   a  corporation 
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and  others  hold  just  the  reverse.     So  too^   one  line  of  author- 
ities hold  that  pleading  the  general  idsue  or  a  g-enoral  denial 
raises  tlie  question  of  corporate   existence;  others  hold  the  re- 
verse. 

llf^ «      Rl{:^'ht  to  have   a  sealo   At   cornon  law  it   vas   said   a  corporation 
could  contract   only  under  its   corporate   seal;   the    rule  is   now 
otj-ierwise,   and  a  corporation.^is  not  required  to  contract  under 
its   corporate  seal  in  any  ot:^er  case   t^ian  an  individual  would 
"be   required  to   do   so;   signin;   is  no*  /generally  of  more   ii-i- 
portance  tLa.n  scaling,   althonjh  at  coiiTnori  law  sea3.inj  wit}:out 
ST.  jnin-j  \Ya3   sufficient.      i\ny  devise   adopted  by   the   corporation 
as  a  seal  will  ho  sufficient.      If   tije   seal  (Mono  is  present 
it  nust  be  proved  to  be   the   corporate   seal;   if  a  contract   is 
shoivn  to  have  been  executed  by  the   proper  officer  witii  author- 
ity any  seal  will  be   presumed  to  be  the  corporate   soalo      "he 
.^.reBence  of  the  corporate  seal  is  prima  facie  evidence  of 'the 
Eul'snt's  authority  and  the   re,;tilarity  of  the  corporations 
action;   it  is   also  said  to   be    evidence   of  a  valid  and  3uffl<» 
cient  consideration,   but  it  does  not  e^cclude  inquiry  into 
those  matters.     If  p  resent  upon  a  negotiable  instruiaent  it 
does  not  make  it  non-net3otiable. 

117c     Power  to  make  by-laws.       A  by-law  is  a  re^julatlon  made 
i n;iref$ard  to  the   relation  of  shareholdore   and  officers   to 
the  corporation  or  prescriliin:;^  functions  of  officers,   times 
and  places  of  meetiniSS,   etc.     The  power  to  make  is  inciden- 
tal to   corporate   existence,   and  resides  in  the   shareholders, 
uviless   otherwise  providedo  Tnis  authority  may  be  con- 

ferred upon  directors.      In  the  absence  of  special   statutory 
authority,   there  is  no  power  to  provide  by  by-laws  for  for- 
fieiture  of  shares  for  non-payment,   ot  to  prevent  the  tr^isfer 
of  shares,   or  to  create   a  lien  upon  shares   tloat  will  be   effect- 
ive ac-jainst  trasferees  without  notitjo,   or  for   the   expulsion 
od  members   o£  a  corporation  havin-;^  a  capital  stock, 

By«-laws  riiust  be  reasonable,   conform  to   the  charter,   to 
statutes   Oiid  to  the   common  law,  must   operate  unifonrdy  and  not 
be   in  restraint  of   trade,      Tixey  cmmot  modify  vested  rights, 
chance  tenas   as  to   dividends,    increase  or  decrease  liability 
of  sliareholders,   or  enlarge   corporate  powers.     Members  but 
not   third  parties   are  presumed  to  have   notisre   of  their  pro- 
visions. 
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II80      JJTearilu,:   ox    tae  tQnno      Ultra  virea   literally  meand  beyond 
tae  pov/er;   iT   ltd   l!|tK3riiriGat ions  to     corporation  lav/  it  iiiQauB  be- 
youd  the  aut'iority  of  t  le   corporation, —  t'le  corporatio^i  laay 
aave   tie  power  but  npt   t'le   rightful  autiiority   to   do   tae  act; 
and  siiice   tiero   is  no   'lut  lority  to   do    tiie  act   tnere   io   uo 

aut  lority  to   ratify   it    evea  if   all  t  le   suareiiolders   siiould 
oonaeut;   tnere   are  various  t.ieories   as   to   tae  effect   of  an 
ultra   /ireri   act;    soiie  autnorities   say  sucn  acts   are  void,   and 
ot.:iers   say  tney   are  voidable  on^Ly,      T'ne   reasons   for  bot'n 
tnsse    rulew   are    (1)    T'ne    interest   of  ti^e   public    tnat   tiie   cor- 
pi^iration  .saalL   not   tj*an3oend  tie   powers  y;ranted;    (2)    t.ie   inter- 
est of   t'ue   S!iarea61dt*s   t'.aat  tn.e  capital  s^aall  not  be   suo- 
j^,cted  to    risks   ox    enterprises    not   contonplated  by  ttxe  cnar- 
tor;    and    (3)    Tae  obligation  of   every  one  contracting  wit  1 
tixe  corporation  to   take  notice   oi'   tie   lethal    limits   of   its    pow- 
ers.     Tne   doctriiie   is   now  confined  almost   exclusively  to  con- 
tracts,   and  is   not   applied   in  t  le   law  of   torts, 

1j.9o      As  to   execute  ■I  contracts »      Ultra  -vires  contracts, 

waolly  execute  '-  by  biit'a.  parties  will  not  l-e  disturbed  upon 
coinplaint  of  oitier  party;  tie  cOJUrt  will  leave  tue  imrties 
as    it   finds   tneri. 

120 o      "Executory  contractep   Ultra  vires  contracts  waolly   oxecutory, 
tint   is,    not  perfonaed   by   eit nor  party,   uiay  be  repudiated  by 
eicaor   party  to   tie  contract;    in  f'u:t   it   is  usually   said  to 
be  tae  duty  of   oifier  party  to  withdraw  from  it,    and  wuen 
xe   does  no   action  for  dana^es  will   lie,    and  a  court  will  not 
decree  specific    perfor=icuiceo 

121,      Partially   e-cecv^to..  contracts,        Tnere  are  two  general  views 
as   to   tae   lejal  effect   of   suca  a  coxitract;    tae   rule   iii  ^:j1\s,~ 
land   in   tuo  SupreMe  Court   of  t-io  U»    3,  ,    and   in  several  of 
tae   states   is   taat   such  a   contract   id  absolutely  void  as   a  con- 
traf-t,    and  no   action  in  a:y  forii  can  be  maintained  upon  it. 
flowever,    if  tao  person  wiio  nas  performed   nis   part   aaa    parto<l 
wit  a  .xiiytain;:.   of  value  taat  ::iay  be   recovered  of  tae   otaer  party 
in  a'y  form  of   action  proper  for  suca  purpose, 

Tde  otber  view  aeld  by   tue  /jreat  majority  of  tue   state  courts 
is   t  if,it   tie    person  wlio     hais  not  yet   perfonaed   uis   part,    but 
wao   accepts  and  retains   any  of   tae   benefits    received  from  tae 
otaer  party  is   taereby   estopped  from      .    denyiui^   t^ie  validity   of 
tue  contract,    and  consequently^   it   is   enforceable  accordiu-;   to 
its  terms  by  t  le  otaer  partyo 
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12?,,      Wlao  m%y  oomplni  n   of  ultra  vires   contract.      (1)   The   stato 
may  TT  t'le   pu^yric—is   ai'fecteci;    {,2)   The  partieo  may  except   as 
limited  in  the   precedln,;   laectlon;    (3)    Shareholdcs  inay  enjoin 
tiie   completion  of    an   e.ceoutory  \.;ltra  vired   contract,    j.nd   in 
soiao   caaoij   ir   tney  act    proiiiptly  inti^''   ^lave  an  executed  ultaa 
vires  contract   set    aside;    (4)    Creditors   caimot  usually   cora- 
plaln,   "but  v/iiore  tue  ultri  vires   contract  would,    if   peri'oriaed, 
raal:e   the   corporation  insolvont,    it   nao  "boon  aeldj.tnat   tne 
creditor  can  erjoin  its   perfonnance.      Outside   parties   althoiigu 
they  mi^;ht  be   in   so',^)e   v/ay   effected  by  the  ultra  vires   contract 
cannot   en.join  its   perroniaance« 

D.         LI.'^ILITY  FOR  TORTS   A'TD  CRIieS. 

123,      Torts.      Corporations   are   liable   for  torts   substantially  as 
the  roaster  is    liable   for    t  i.e  torts   of  hi.;   servant  while 

en^a^ed  in  t  le  raaster's  business;   and  in  t  .ds   connection 
the  mana^'jers   of   t'ixe  corporation  are  practically  tne  corpor- 
ation,   the  whole  of  the  corporate   duties  bein,;   vested  in   tnem. 

Tiey   nave  been  nold  liable  for  damages   for  assault,    battery, 
fcilse   i'aprisonjaent ,    libel,   iiialicious   prosecution,    fraud, 
deceit,   coiu.-i  piracy,    trespass,    nuisance,    neglif^once ,    etc.      It 
is   said  they  are   not   liable  for  blander,   because   slander       ,can 
not  be  cocTiiitted  hy  an  a^];ent,   but   t  jIs   does   not  seen  ri.-jht. 
By-  the  vj'el,';^.it   of   authority   a  corporation  is   liable  for  torts 
arisin";    in  a  business  taat   is  ultra  vires,      Tney  are   liable 
for  exemplary   daiiia^'ios   as   roasters   are  for  torts   of  tneir 
servants. 

An  exception  is   'ur.de   in  tie  case   of  charitable  corporations, 
such  as   Qospitals,    etc.   that  receive  no  coiJipensatlon  for  their 
services;    tne  funds   of   such  institutions   are   not  talcen  to 
pay  dama^eG  for  torts   cormiitted  by   tixeir  >>^ent6,    such  acejits 
alone  beliv    heldo 

IPA,      Criraeso    Corporations   are  held  liable  for  oriiies   arisin,;   out 
or   non  feat'.ance  or  misfeasance,    and  also   for  criiainal  libel. 
T'nere   seexAs   to   be  no  cood   reason  wiiy  they  ini^;nt   not  be  held 
criiainally  liable  for  i  lany  otner  offenses,    even  for  felonies 
of  f.ie  hi^ier    ;rade,    except  tnat   tie  criminal  Ifx&a   do   not 
usually  provide   penalties   t  xat  could  be  applied  to   t  lem;   there 
is   a  tendency  to    nold  t  \em  liable  for  sucn  crinies   as   laay   be 
punished  by  fines . 

Co rpo rat io IIS  are  liable  for  contempts  of  court  as  individ- 
uals are,  and  r.iay  be  punished  t Lie ref ore  by  fines  ij.aposel  upon 
taor>i« 
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125,      Geiieral  aetitoda   of  control.      (1)   Ey   tlie  Courto;      T'ae   state 
by   pemiittirv;   actionn   at   law  ^ind  suit3~~iu   e'luity     ^exerciaeti 
f^eiieral  control  over  corporation;^   aa   over  otaer        pon30ii3.      33ut 
t  le  state. i  al^^o   exercisea  by  visitation  tnrouG'i  tae  courts  spec- 
ial control  over  corporatiors   under  certain  circujastaiiceu, 

•(a)    ]^   le^'islative  bodies:   Certain  po'vers   sucli  as  jenoral 
re'ulatlona   or  all  persons  wuetier  natural  or  artificial  wit-i- 
In  fiie   state,    inaere   in  Corij,re3s   and  tie   state   le.^islatures ; 
otiier  special  le,;i^lative   powers,    are  frequently    resGi-vad  to 
tie   state  \7ne;i  t.ie   corporation  is   created.      Tne  legislative 
power  of  course    is    li:n.ited  by  constitutional  provisioiiSo 

126 o      Constitutional   li'.dts   on  lej;islative  control;      (1)    Upon 
Corvj_ress , --   direct  ta.:es   saall  be   apportioned  aiiioxij   tne  stat es 
accordiiv,   to  tae   population;   bills   of   attainder  and  ex-post   facto 
laws    siAall  not  be   passed;    t.a/ces   or  duties   Siiill  not  be   laid 
upon  articles    exported  from  any   state;   preferences   snail  not 
be  ■jiven  to   parte;   of   one  state   over  taose   o.f   anotn-or;    nor 
vessels   saall  not  be   ooli^^-ed  to    enter,   clear,    or  pay   duties 
in  anot'ier.      (2)   Upon   state  le  ;islaturQs-y-taey    siiall  not 
pass  bills   of   attainuer,    ex-post   facto    laws   or  la-vs   irapairin^:: 
t  le  obli<-ation   of   contracts;    lay  ixaposts   or  duties   on  oxports 
or  imports,    or  any   duty   of  tonnage;    nor  abridge  tae  privlle,[:e3 
or  i.Launities   of   citizens   of  t  le  United  States;    nor  deprive 
any  person  of   lifo,    liberty,    or  property  wit;j.out   due   process 
of   law;    nor  deny   to    iny  person  wit'oin  its   jurisdiction  tae 

equal  protection  of   tae   laws;   provisions   similar  to   tae   last 
taree  are  usual.'ly  found  in  state  constitutions   alsoo 

Ao      T:n  STAn   MW   ITS   CM  CORPORATIONS. 

127c      Control  by   tLie   Court'aore   are  five  special  metao-'ls   avail- 
able  to   fiG   courts,    usually   autaoriaeoi.  by   statute,   but   exist- 
in';   at  coii'ion  la's*:      Taeso   are    (1)    Q^uo  V/arroivto  ,or  an  informa- 
tion in  tao  jiature   of    -iuo   Warr juito ,    as~lt   is   ndw  called;    (2) 
Sciro  facias;    (3)    :iand  uaus ;    (4)    Injunction;    and   (5)    Indictiaent. 
■Jiile   it   is   usual  for  tie  Attorney  General  to    start   t:.i.ese   pro- 
ceedings,  tie  Court   itself    aas   authority   to   direct   sotao   one 
to  briiv;  tjieia;    anil  by   statute   in  iriaiTy   states,    tae   proceedings 
iiiay  be   on  relation  of   ixiiy    liidividual. 

Tue  writ   of   ij,uo  Warratito  was   issued  to   brinj;  a  corpora- 
tion beforfj  tao  court   to   siiaw  by  waat   autoorityit   claiiaed  or 
exercised  corporate   f rariCaises~and  was   applicable  to   cases 
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Wiiere  taere   never   !ias  "been  a  ri<2;':it,    as  well  as  w.iere  f  ^ere 
iias  beoon  a  cause   of  forfeiture  by   ne^ilect   or  abuce ;    tae   sa.ne 
end   is   now  accomplisaed  in  a  siiapler  way  by   an  Inl'onnation  in 
t'ue   nature   of   quo  warra:ito  ;    tlie    judgment   was   an   ouster  and 
seizure  of  francniseso 

Scire  facias,   was  used  generally  where  tie  re  v/as   a   ie(^al 
corporation  wuicii  uad   abused  its   autijority,    smd  it  was   called 
upon  to  msJce  known  vJayi  it  liad  done  ao  ;   the   judgraent   was  tlxe 
same   as  T?r quo" war r ant o  . 

MandainusTwas   a  writ    issued  to  corapoltliJa  performance   of 
a  deTinite   corpor-ite  duty   fixed  by   statute,    coartor  provision, 
or  by  tae  common  law. 

Injunction,    is   a  writ   issued  by   a  court   of   equity  to    pre- 
vent  the  doTtlj   of  some   threatened  act. 

An  Indictment ,   was   a  crdEnlnal  proceeding   to    punis}i  a  corpor- 
ation for^cTeaTTh,;   a  public   nuisance,    or  other  rndsdemeanoro 

3.28,      Causes  of  forfeiture;    Ahy  abuse,   misuse,    or  non  use,    of 
corporate  franchises,    to   tue   injury  of  tae   public,    is   cause 
of  forfeiture  by  tao   state   in  quo  warranto   or  scire   facias; 
such  as   eric;ac;ino    in  unlawful  combinations ;    in  Tllegal   insur- 
ajice,    or  banking;    for  fraudulent   orfjanization;   wilful  or 
ne^lirent    non  user;    etco      Also   for  usurpation  of  ary    _jubli(i 
franc]iise;    or  imperfect  or   insufficient   orgainzation,   or  exor- 
cising corporate  powers  affeer   expiration  of  charter;    also   for 
ille^:;al  intrusion   into   a  corporate   office, 

Ir    9,    Statutes   of   limit  ition  rvnd  waiver;      There   is   sm  English   rule 
what   after  slx.~yeKf'3"a.f^Qr  cause  of  forfeiture    las    elax^ed, 
upon  the   relation  of   a  private   individual,    t he   courts  will  not 
entertain  a  quo  warranto  but   no   such  rule   applies   to   the 
state   or  1 1 ie~^~ng  , ^ - s tatjrt o 3   of  limitation  unless   tue   state 
is   expressly      named,    do   not   run  against  the   state,      ilany   of 
the   states   iiave,    however,   provided  tuat  tuo    state   shall  not 
bring    qio   warranto   procesdirigs   after  a  certain  time,   varying 
from  8  to    20  yearso      The   legislative  body,    may,    after  a 
cause   of   forfeiture   ,ias  occurred,   waive   t.ie    state (s    right  to 
complain,    anh  the  failure   of  tae   attorney  general  to   act   oas 
a  simlar,    but   not   t  le   same   effect;    a  waiver  by  tae   legisla- 
ture pardons   t.ie    offense,    and  tae   st   ate  cannot   afterwards  £or- 
foit   tae   claarter  for  taat   offense, 

130o      Mandamus ;   This   is   a  prerogative  writ   to   compel  the   perform- 
ance   oas  a  duty.      Waenever  a  specific   and   detenmined  legal  duty 
is   imposed  upon  a  private  corporation,    expresdly  or  implied, 
oitaer  by   statute,    or  common  law,    and  taero  is   no   otuer  ade- 
quate  remedy  for  its   enforcement,   raandamuawill  lie   in  a  suit 
in  beaalf   of  the   state   to    enforce  ^u'e~pub1ic   duty,    or  in  case 
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of  a  private   right,    on   oenalf   of  tae   person   to  whom  the  duty 
is  due,   but   not  to    enforce   a  mere  optional  corporate   privilege 
or  to   control  discretion;    it   iias  been  \ised  to     reinstate   a  mem- 
ber,  compel  tae  callin;:-   of  meetings,    or   inspection  of  books, 
or  a  transfer  of    shares;    or  to   compel  public   service   companies, 
as  water,   ^a-s ,    tole^^jraph,    railroad,    etCo,   'to   perform  their 
duties   to  t'.ie   public,    or  to   individuals. 

131,  Control  by   courts   of  equity .   Those  courts  have  no  general 
jurisTicxTon" to" "dissolve   corporations,    tiiough  it  was  ueld  in 
Miciiigan  tiat   waere   dissolution  was  nocossary  to   prevent   tae 
continuance  of   a  fraud  in  a  suit   of  w'oich  the  court    nad  juris- 
diction,   it   could  ^-o  to   tiie   extent   of   decreeing;   dissolution; 
such  power  under  such  circumstances   is   frequently  conferred 

on  SUCH  courts  by   statute.      Neither  do   courts   of   equity  usually 
have  power  to    enjoin  corpQrate  acts  without   tjiere   are   other 
grounds   of   jurisdiction,.      An  injunction  may  be  granted  upon 
the   application  of  t.ie   state  whenever  a  corporation  :.s   abusing 
tae   powers  given  it   for  a  public    purpose,    or  acting   adversely 
to   the   public,    or  creatii\;   a  nuisance  or  threatoni.n--  to  do 
these;   or  to   prevent   a  dissipation  of  tae  funds   of  a   public 
charitable  trust   mien  the  beneficiaries    are   so  numerous   and 
indefinite   that  tho   trust  can  be   XJi"9ser#ed  only  throU:j;h  the 
public   authorities o      A  shareholder  nay   enjoin  the   acceptance 
of  fundaxiental  changes,    the  diversion  of  funds,    or  the  com- 
pletion of   executory  ultra  vires   transactions. 

132,  Control  by  private  visitor:      In  the  case   of  C-iaritable  cor- 
X>c  ratTons",   the"  p'e  r  soTT  wncT  endowed  the  charity,   had  tae   ri^t 

to   appoint   a  visitor  to   see  if  tne  fimds  were  applied  accord- 
ing  to    the  terms   of  the  gift;    if  he  did  not    lappoint  any,    the 
the    ri j;nt  to   do   this    resulted  to  himself  and  hid  heirs;   but   since 
we  have  abolished  tlxe  English  primogeniture   rules  of   descent 
and   all  a  man's  children  become  Ms  heirs,    such  method 

of  visitation  is    impracticable,   tnuu^a  if  not  waived,    tho   legal 
rio'ht  yet   remains;   Statutes,    'ooweverj    usually  provide   other 
metiiods  nowo 

133o      Control  by   public   visitor;  ,     .    .  -     - 

In  most   of  the   sf-tes   taere   are   railroaui,    insurance, 
and  other  commissioners,   whose  duty    it   is   to   inquire   into   and 
report  upon  the   condition  of  various  kinds   of   corporatiogis  ; 
tJaese  are  provided  for  tiie   protection  of   the   public. 

134.      Control  by   the   legislature:      This   is   either;    (1)    Ordinary, 
or   (2)   Extraordinaryc      In  tne.  exercise  of  the   ordinary   legis- 
lative powers,   corporations   are   subject  to    (a)    the  power  of 
eminent   domain;    (b)    the  police   power;   and    (c)    taxing  power. 
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In  t''2e  exercise  of   extraordinary  powers,   under  sogie  circum- 
stances,  coi~porate  charters  may  be    (a)    Repealed,    (b)    Amended. 

135,      Pov/er  of  Eainent   domain:        Corporations,        -like  natural 
personF7~are^TrEJecT'To~tTie^ower  of   the   state  to   take  any   of 
tlioir   property  or  taoir  f  rancUises  ,   for  public   purposes  upon 
makinf^   due  compensations      T^ie  general  rule,   however,    taat   prop- 
erty  already  devoted  to    a     public   use  cinnot  be   taken  for 
BJiot'ier  public   use  wifnout   express   authority;    and  it   is   some" 
times   said  that  the   new  use  must,  be   different  frofji  the  old 
use, — tiiat   is    one   railroad  comp?£ny  could  not  be   authorized  to 
take  the  whole   line  of  .another   railroad  company  to  be   operated 
in  tie  same  wa,y;   horse   street    railways,   however,   have  been 
taken  by   electric   conipanies,    and  toll   roads  have  been  t  -ken 
by  the   state   and  turned  into   free   roadSo 

136b      Police  powero    Corporations   are   subject  to    the   police   power 
of   the   state   the   same   as   individuals ;    althou^ih  triey  may  be 
chartered  for   tne   express   purpose   of  carryiritj   on  a  lottery,    or 
manufacturing   liquor,    subsequent   legislation  rrjay  forbid  such 
acts,  without    impairiri^];  tae  contract,    for  tae   reason  that  no 
one  can  obtain  a.    vested  rijht    in   any  business   that   is   danger- 
ous  to  the   public  health,    the   public   morals ,    of  tae   public 
safetyo      The  state  cannot   surrender,    or  barter  away,    its  cin- 
trol  over  these    su'^jects.      Under  tois   power   also,    t>ie    rates 
to  be  charged  by  public   service  companies    (within  tae   limit 
that  fornids   depriving-   them  of  their  property  withovit  due 
process  of   law)  ,   may  be   fixed  or  regulated;    so    reports  from 
insurance,    trust,    building;   and   loan,   banlc.  and  otuer  like 

companies  may  be   required  for  tae   protection  of  the   public. 
The  general   limits   of  t.iis   ppwer  is,    that   in  case   of   lav/ful 
businesses,    property  cannot  be  confiscated  by  the   state,   vest- 
ed  ri  -hts   divested,    or  tae   performance  of   natural  functions 
interfered  with  by  the   state   legislationc 

137.      Taxation:    The   state's   power  to   tax  corporations    is  the   s:ime 
as    in  the   case   of   individxials.      The  corporate   elements   of 
taxation  are    :    (1)   The   primary  franchise;    (2)    Secondary   fran- 
chises;   (3)    Its   property,    real  or  personal,    tant^ible   or  inta:i- 
gible;    (4)    Its   capital   stock,    autoorized.    subscribed,    or  paid 
in;    (5)   Earnings,   gross   or  net,    or  profits;    (6)    The   snares   of 
stock  owned  by   shareholders »      It   is   possible   that   all  of 
these  might     be   taxed  at   one  time  without  beiix;    illegal,    taough 
it  would  be  in  some   sense  double,    or  treble  or  quadruple 
taxation. 
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133.    Taxatioi^of  f  rancaises :      It   is   not  usual  to   separate  tiae 

priiiary  fra^mse, —  "^e   rijit   to  "be   a  corporation  and  s.cercise 
.   corporate   powers,    froia  tue  secondary  f  ranc.'iises ,    sue  .1  as 
occurjyin'j   t'tie   streets  by  a  street    railway,    for  tue    purposes   of 
taxation.      Some  cou^iss   seem  to   tLiinJ-:  t  lat   since  the   st^te 
char<5es   -i  very  sraa.ll  or  no   fee   for   incorpo  rat  ioii,    tae    oriiary 
franchise  uas   no  value;   the   proper  view,    uowever,    aeems  to  be 
that   is  value   is  w;iatover  it   adck,   to    tlie  convenience,    efficacy 
md  s-ifety  of  conductiiv^   the  business  by   the   cor:x>rate  for/a 
of  organisation  over   other  forms;    in  ot'oer  words  wbat  would 
those  who  have   it  -jive  for  it    ratuer  than  do  wit^^jout    it.      Its 
value   is  dif.  icult  to    esti:na^e,    and  mansy   rulesfor  ascertainii^j 
its   value  have  been  s"Ut_;<;;ested.      Without   atteraptintj   to    sepai'ate 
the   prii'iary  and  secondary  franchises  thSse  two  methods   of 
vS,luation  have  been  approved,   viz:   First,    find  the  raatrket  value 
of  all  the   shares   and.  bonds  of  the  corporation;   frora  tais 
subtract   the  assess'=yl  value  of  all   the  <  '  real 

and  personal  property,    aind  tue  balance  will  be  tae    value  of  the 
franchise.      A  second:    A]ffcortain  the   total     net   earnings    (usually 
the   average  for  a  period  of  years);    capitalize   these   at    the 
average   rate  of   interest  upon  sloort    loans;   from  the  total 
ainount   so  found,    subtract  the  assessed  value  of  the   real   and 
personal  property,    and  the  balance   represents   the  value   of  the 
franchise.      Both  of   these   in  fact   are  based  upon  the   earnint^ 
capacity  of   the  capital  of   the  corpora-t  ion,    aiid  is   the  business 
man's  estimate  of   its  value. 

T'tie   situs   of  the   secondary  franchise,    like  operating   a 
street    railway,    for  purpose  of  taxation  is  where  the   line   is 
operated;    the   same   is  true   as  to   a  railroal  corporation.      The 
situs  of  the   priaary  franchise   is  usually  considered  as  bein^ 
at   the  p r  inc  ipaT~o"fTTc  e  ol"  t he  c  0 r  00  ra t  io n  ;    it  Ui-.doubt'=^d3y 
can  be,   however,    considered  as  having;   a  situs  '.vlie  rever  the 
corpomtion  does  business    in  proportion  to    tlie  business    done; 
and  it   is  usually   so   oonsidereu  w.ien  business   is   done    in  two 
or  more  states. 

It  roay  be,   but    is   not  usually,   unless   specifically  named, 
included  in  the  tenn  property,   for   purposes   of  taxation. 
But  under  a  statute   recjiirinc   all  property  to  be   taxed  accord- 
ing-  to    its  true  value   in  money,    the  Adams  Express   Company's   fran- 
chise was   taxed  in   tiiis  way    the  total  value   of  all   its   stock 
was    116,0  jO, 000 ;   the  vilue  of  all   its   property,    --  horses, 
wagons,    officers  Ac,    was      $4,000,000, —    $22,000   of  whica  was 
located   in  OMo  ;    it  was   organized   in  New  Yorl:;   a  valuation  of 
)88,000,   less    ^2P.,000,  was   uelci.  to  be  the   proper  value  of  its 
franchise  and  good  will  in  Ohio. 
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139.  Taxation  of  propci-ty«      Tae   corporate  property, of  whatever 
kind,   ir,   subject   to   taxation  the   some   as  that  of  individUEils. 
There   is   a  tendency  now  to   consider  the  property  as   a  imit 
devoted  to  a  special  purpose  and  have   all  of   it   assesr.ed  by 
one   state  board,    instead  of  by  local  assessors.      rStcr  it   is 
assessed  by  the   state   bourl,    the  apportionmenc  i/.ay  be   ,    and 
frequently   is,   made   among  the  various   local   subdivisions  of 

the  state    in  proportion  to   the  business  done    in  those   districts, 
or  milea*2-'e   therein,    in  case   of   railroad  and  telegraph  co:^i- 
panies,    "tc  . 

140.  Taxation  of  ^'ross   or  net   earnings .      These  may  be   the  basis 
of   taxation  in  tLe   case  of   corporations  not   enge^ed   in  inter- 
state Gonii;:srce,    or  upon  those  that   ate   not  derived  from  such 
coirti-erco.     Eut   the   states   cannot  directly  tax  corporations 
upon  earnirifjs  derived  from  such  coirr.-erce.      It  has  been  held 
however,    that   corporations  may  be  taxed  upon  their  capital 
stock,    and  the  taic  may  be  grad.cd  accordinfj  to  the  jross  or  net 
earnin/j3,   v/hether  they  are  partly  derived  from  interstate 
com.-.erce   or  not. 

141.  Shares  ^^   stocic.      These   are   taxable   althoUi^h  the   corporate 
property  or  capital   stock  is  taxed,    and  ivhother  this   is   at 
its   actual  or  face  valiae .      In   several   states   it   is  held  that 
this   iiJ   not   doifolc   taxation;   in  others   it   is  held  to  be   such. 
The   situs   of   shares  for  purposes   of   taxation  is  usually   the 
do'vdcile   of   the   owner, — but   the   statr  may  make  their  situs 

to  be  t]7.D±   of  th.e  domicile  of  the   corporation,    and -tax  them 
there,    even  thoajh  their  ov/ner  lives   in  another  state   and   is 
taxed  there   on  the  same   shares.      It  has  been  hold   bIsc   that 
alien  ov/nors  m.ay  be   taxed  higher  than  resident,   but   this   is 
not   the   case  vmore   the  owner  simply  resides   in  another  state 
of   the  Union. 

The   states   cannot  t:>x  t_e  fra.nchise   of   a  iTational   Cor- 
poration, without  *l:e   consent   of   Congress,    nor  can   it   tax 
any  national  governmental  ajency;   neither  crai  it  tax  a  patent 
right  granted  from  the  j_Toverix:ent,   but   it  ma^'*  tax  the  machines 
or  property  construe  tod  under  the  paterit. 

142.  Repeal  and  f orfeiturQ.      These  have   already  oecn  mentioned 
under  dissolution.      If   there   is  no  power   reserved  to   the   le^is- 
laturo,    it   can  not   repeal   any  charter;   if  the  power  to    repeal 
is   re£jer\''ed  without  qualification,    it  ma^'  be   exercised  at 

any  time  with  or  without  giving   any  reason  for  so   doing. 
Vested  property  rights   are  not   destroyed,   nov/ever,   by  such 
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Repeal;   if   the  powor  to   ropea].   is   reserved  upon  the  happening 
of   some   condition,    some  cases  hold  that  there  inust   oe   a 
judicial  determination  that        the   condition  has  happened, 
before  the   le.3:iElature   can  act;   other  cat3es  hold  that   the 
matter  is  v/holly  vrithin  the  po\7er  of  the   le.jislature   to  deter- 
laine . 

!Io   reserve  power  is   necesnarj""  for  forfeiting  the   Corporate 
frnnch.ises  for  abuse   or  non  use;   this  power   is   iuplied  from 
the   nature   of  a  franchise,    and  can  he   enforced  only   in  the 
courts   after  a  proper   JudicioJ.  deterinination  of   the   facts.      A 
court   of  le.vf  alone  has  the  pov/er  to  dissolve   for  hreach  of 
duty,    and  jjenerally  only  on  co:i3plaint   of   the   ,tate  hy  the 
Attorney  General. 

143.  Amend.    Since  a  charter   is   a  contract,    the  General  rule  here 
is  that   it   can  he   anended   only  hy  consent   of  hoth  pe.rties, 
that   is  the  State   and  the   Corporation;   and  further,    since 
there   Ig   also   contained   in  the   Charter  a  contract  bet\7een 

the    Corporation  and   each  member  the  corporation  can  not   accept 
an  aniendment  unless   each  menber   consents  ;   and  this   is   the   rule 
in  this   country  concerning  material  amendments,   when  the   State 
has   not   reserved  the   power  to   amend.     Under  the  trariscendent 
power  of  Parliament,   hov;ever,    a  material  amendment   could  be 
imposed  upoii  the   corporation  without   its    consent   or  that   of 
its  members, — or  they  could  bo    required   to   stop  business. 
Perhaps    Congress   has   a  like   arbitrary  power  as   to   corporations 
created  by   it.      Under   a  reserved  power  to   amond,    the    states 
have  much,  the   sarue  power   as   Parliarient, — that   is   an  atiiondment 
even  though  material,   m.ay  he  tendered  and  if   not  accepted  the 
state  may  take   away  the   corporate   life.     But   in  tMs   connec- 
tion it  has  been  held  that  what   the   state  offers  ij?ast  be   an 
amend^rent,    not   som.ethirVi;  wholly  new  and  different, — such   as 
requiring  a  bankrupt   company  to  build   a  railroad. 

Two  viev/s   are  taken  also   as   to  the  power  of   the  majority 
to   accept   an  amend:'\ent   if  the  power  to   ainend   is   reserved  to 
the   state  when  the   corporation  is  formed.      One  line   of   cases 
holds   that   the  majority  have   the  power  to   accept  material 
amendments   against  the  dissent   of  the  minority;   other  cases 
hold  that  unanimous   consent   is  necessary. 

3.     _T_e   State    ?.nd  I'ational   Corporations. 

144.  In  general,    national   corporations   are   n.ct   forei:jn  corpora- 
tions  in  B^\y  state,   unlesr;   f- ey  are   ere -.ted   to   operate   in  one 
of   th.o   territories    or   in  t.  o  District   of    Colu-:hia;    in  vrhich 
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case  f;3y  are  nubstriitiall;,'"  tliG  S7u:-'e   as   if  created  loy  tiie   legis- 
lature of   o::e  of   ti-e   stctes  •,   Con^^ress  ir.erely   actinj   as   the   local 
legislature   in  tiiese   cat3ec.     Biit   corporations   created  )jy  tiie 
national  joverru.ient   to  perfori::  its  national   functions,    to 
operate   in  any   state   are  not   foreign  corporations   in  any  state. 
By  tliC  National  BaAikiri'::  Act   a  national  banlc  located   in  a.ny 
particular   state   is   for  most  purpo.-:irrS   treated   as   a  citizen  or 
iiiaabitant   of  tliat   state-,    it,   however,    caniiot  be  talced   in  such 
states,    or   the   exorci:.'e   of   its  powers   restricted   bj'  Vie   state 
where  located,    in  arjy  other  way  than   such  as   is   expressly 
authorize!  by  tlie  national   laws. 

_C .      The   State   and  Foreign  Corporations  . 

145.  Ri:jht   of  _a  forei,j;n  corporatioii.      Strictly  spealdn--;  the   states 
of  tlie  Union  are   foreign  to  each  other  in  nost  uatters    relating 
to   corporation  laws  ;   the   ownership  of  property  so   long   as   it   is 
legal,    in  any  state  by  a  corporation  organized   in  another   state 
is   protected   as   the  property  of   an  individua.l   is,    and   so   long 

as   its   axts  within  the   state   are   lO'jal,    it   is  protected  under 
the  lTr.tional   Constitution  provisions.      Its   ri^jht,   however,    to 
do  business   in  another  state,    than  the   one   creetinj'j   it,    is  based 
upon  Biere   cor:iity  and  can  not  be   claimed  as   a  legal   ri:jht ;   it 
hr.s   the  power  -^o   do  business   anyvihere    (if  not  limited  by  its 
charter),   but   its   right  to  do  business   in   any  other  state   than 
the   one  creatin,^   it,    depends  upon  the  consent   of   the   state 
where   it   seeks   to  do  business. 

146.  Right  jto   engage   in  comtierco .   '.Thile  the   fjeneral   rule   as   stated 
in  the  preceding   section,   prevents   a  foreign  corporation  from 
entering  and  establishirig  a  place  of  business   and  exercising 
its   corporate  franchise   there,  without   t}ie   consent  of  the 
state,    sjiy  corporation,    just  as   a  national  perscr,   under  the 
national   Constitution  has   the   right   to   engage   ii^   interstate 

or  foreign  coiKnerce.- — and  this   Cvannot  be   exercised  or   controll- 
ed by  any   state. 

14?.     V/hat   is    .^.nterstato   or  foreign  c oin?r.erc o .      There   is   soiae 
difficulty   in  deteriiiining  this;  but   in  general   it   includes 
buying   and   selling,    and   transporting   across   state  or  national 

lines,    any  cor:a'.iodity,    or  tbe  travelling  of  any  person,    or  the 
troiisni.- sion  of   i;.telligence  by  telegraph  or  telephone,    across 
state   lines.      These   thin:;s   canr-.ot   be  prevented  or   regulated  by 
the   states.      A  foreign  corporation  uay  nake  purchases   through 
the  raails,    or   it  nay  send   its   travelling  salesmen,    or  solicitors 
into   other  states   to  uake  sales,    or  purchases, — and   if  goods 
are   to  be   sent  by  the  corfioration  to   fill  on  order  taken,    or 
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are  to  "be   sent   to   the   corporation  to   fill    o.  purcliase  r;iade, 
across   stato  lines,    this   is   interstate  coinirierce.      It  has  been 
held  also   that   a,  ticket   a^eiit  in  one   state   to   solicit  passen- 
gers  over  a  certain  railroad  not  having  anj''  part   of   its   road 
in  that  sto-te,    is   enja^:e'l   in  interotc.to   conr.ierco. 

InsurancG,    cr  'oorrovrir^ j    or  loanin,;  noney,    or  ina::iuf  actur- 
ing,    or  ninj  ;i;j,    or         .    J!s.ri:.ln-z   are   not   conx^orce. 

140.     Ripht   of   state   to   oxclude.     \7ithin  the  limits   ^Joove  given 
any  state  has   a  le.;al   ri(;ht   to   exclude   any  corporation  xor'^an- 
izcd   in  another  state    (that      is   not   aii   agent   of   the   national 
governuent ) ,   for  any  reason,    or  'vitl-iont   euiy  reason.      And  after 
it  has   once  ;;r.?Tited   a  license   to   do  husiness    in  the   state,    thiii 
license  can  he   revoiced   at   any  tine,    though  a  valuaclo   considera- 
tion was   paid   for   it,   vvith.ont  violatin:^   the  national   Constitu- 
tional provisions. 

149.     Methods   of   exclusion  or  restricti'-^:    The   states  usually  pro- 
vide: 

(1)  That  before  doin/j  business  in  a  state,  a  foreir;n  cor- 
pora.tion  shall  appoint  some  one  ■•.vithin  the  stato  upon  which 
service  of   summons   shall  be  uai'e; 

(2)  Tlat  wiien  the   corporations   of   State  A.    are   excluded  by 
State  3.,    tlien  State  A.   will   exclude   the  corporations   of  State 
B.,- -these   are   called  retaliatory  laws. 

(3)  "".^at   suits   against   such  foreign  corporation  shall   not  be 
xrer.iovod  by   it   to   the  federal   courts^ 

"Taile   a  provision  of   this   hind   cannot   proven^   the   removal 
of   a  suit   to   the  federal   courts,    the   state  nay  aftervard  ex- 
clude  the   forei,7n  ccrporn,tion  that   so   affondtj   froLi  doing  buc- 
iness    in  the   state. 

Certain  penalties   are  usually  provided  for  violating   these 
provisions.     Iluch  controversy  has   arisen  as   to   the  validity 
of   contracts  made  v/ith  a  corporation  that  has  failed   to   comply, 
the  -.veiGht   of   authority  probably   is   t'lat   if   a  penalty  is    iraposed 
either  upon  the   offending  corporatiorx  or   ita   e/;ent..    tbat   is   the 
exclusive   remedy,    emd  the  validity  of  the   con.tract    is   not   affect- 
ed and  may  be   enforced;   tris   is  J)articularly  trae  v.-'hen  the   com- 
plaining       party  who   seelcs  performance   of  tne   contract   is 
the  person  contractin,';::  ^vitli  the  cor}X)ration,    since   such  a  pro- 
vision is   specially  designed  for  his  protection;   if  the   cor- 
poration  is   complainant  many      cases   hold   it   can  eriforce   a  con- 
tract made  by   it  before    it   complied  with  the   law,   aiicther  vie\T 
is   if   there   is   no   penalty,    and  the  corporation  has   not  complied, 
the   contract   is  void   and  unenforceable  by   either  party  to   it. 


C   0  R  P   0  R  A  T    I   0  N  S    o  51. 

This   does   not   seem  rea3oncible,so    far  as   complaint    is  mad.e  by 
one  contracting  with  the     corporation.     ?or  non-ccmpliance   in  ei- 
ther case,   the  state  can  undoubtedly  exclude   the  corporatioa. 

—'   '^^^^  National  GoYommont   and  State  Corporations, 

150.     Taxing  pcmer.      Under  the  teccirv^   po^er  of    the  United  States  Gov- 
eminent   it   has  been  lield  that   State  Banks  with  power   to  issue 
hills   and  notes  can  he  taxed  by   the  National  Govfamment   so  heav- 
ily  as    to  make   it   impossiblo  for  it   to   do  a  profitable  business 
of  this   kind,    and  this    is   true   even  if  the  National  Govemraent 
did  this  for  the   cxpres  purpose  of  protecting   the  National  Bank 
iss^ies   and  destroying   the  State  Banks.      This   power  hais  been  sug- 
gested to   be   3udi   that   state  corporations  which  engage  in  inter- 
state cojmerco  can  be  taxed  so  heavily  by  tlie  National  Govern-' 
laent   upon  such  business  that  they  cannot   profitably  do  such  bus- 
in'"ss,    and  in  that   way  the  National  Government  cetn  control  the 
recent  corporate   trusts.   No   case  has  yet  be«a    decided,    and  no 
legislation  has  yet  been  had  by  cor^ress  undertaking   to    do  thiso 
In  the  cas3   of  the  beink  it  was  allov/ed  to  ic-^rgaiiize  as  a  Na- 
tional Bank  and  thereby   come     directly  under  the  national  control. 

151.      Adopting   State     regulations.        Undoubtedly  thoi-igh  Congress  has 
excTuiTve   i'eigula"tro"rr'ox   Inter^ate  coraiiiercej    it  may  adopt    regu- 
lations  made  by  the   state  th-xt  have  the  effect   to  exclude  cor^ 
porations   or   others  from  carrying   on  business  that   they  otherwise 
have  the   right   to-  do   as   interstate  cornneroe,    even  against  the 
State' 3  consento      Jn  this  way  the     national  law  makes   it   illegal 
to   import   into  any  state  that   has  a  prohibitory  liquor  3.aWj    li" 
quor  contrary  to  that   law* 

151.      Interstate  Commerce.  The  national    goverriment  has  provided 

an  interstate  coi/merce  comLJiission,    and  authorized  it   to  investi- 
gate and  determine  the  validity   of  rates   charged  by   rallrods 
ergaged   in  in-cerstato  commerco;    it  has   no   powers,    under  the  pres- 
ent  act,   to    fix  rates,   however. 

15a.      Anti-trust  Acts.  The  national  government ,    in  1890,   passed 

an  ant f^t rust ~"acTr7  "f'orbidding   auiy  contract  or  agreement  '.v.^ich 
monopolized  or  attempted  to   rbatrain   or  monopolize   interstate, for- 
eign    or  territorial  trade  or  co'xiierce,   under  certain  penalties 
and   requiring  the  various  U.SoDrUtrict  Attornies   to   enforce   its 
provisions,   "s^nd  giving   an  injured  party  an  action  for   damages 
for  the  injury  he  siif fered  because   of  such  ill^al  trust.    It 
does  not   forbid  or   prevent        a  monopoly  in  the  maxiufacture  of 
things,    for  thia   isnnot  comperc-e;   but   any  contract   or  agreement 
which  directly  r83t-6ralns   such  commerce   is -'f  ortjiddsn. 
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SPaClAL  REIATIOITS . 
A.      The  Corporation   and  its  Promoters. 


153.  Duties   of  promoters.  The  promoters   owe   to  the  coi-po ration 
the  generaT  duty  to  take  no   advantage  of    it,    if   they,   while    en- 
gaged in  promotia'j;   the  company,  tu^y  property  f of  tiie     corpor- 
ation ,    they  miu5t    let  the  coriX)rafroh  have   it  at  tITe"  price   paid 
hy   th-^n  for  it, —  this   is   "because   they  are   in  a   relation  of 
trust  toward  tlie  unhorn  corporation,   when  they  are  cLctiiv;   for  it. 
If  they  own  property  and  purchase   it   from  thennelves  while    en::a^-- 
ed  in  promoting   the  corporation,    they  muat   not  pay  more  than  the 
property'-   is  worth.    If  they  own  or  acquire   property  for  tae  ruse  Ives 
while    not   acting  for  the  corporation,   they  have   the   perfect 
right   to   sell   it  to  the  corporation  at   any  price   they  aan  ob- 
tain,  provided  they   do    not   themselves,    or  by  their     dummies, 
represent   the  corporation   in  raaiang   the  purchase. 

154.  Liabilities   to  corporation  or   its   shareholdersc  For  all 
profits  made  by^them  in  proinorTrig   the  coiapany,   or  while   acting 
for  it,   they  are   liable  to  the   corporation  or  its    shareholders. 

155.  Liability  to  party  dealt  with.  They  are  personally  liable  to 
one  dealir^  wTth  them"  even  though  their  dealing  is  in  the  name 
of  the  corporation  for  the  reason  t'uat  thejre  is  in  fact  no 
principal  in  existence  that  they  csai  represent.  This  liability 
perhaps  can  be  excluded  by  drawing  the  contract  in  a  way  that 
nsLkes  only  the  corxx)  ration     liable   if    ar;f  one   . 

156.  Liability   among   themselves.        A;d  between  tiiemselves,    so   far  as 
they  act '    In  forwarding  the   scheme  of    incorporation  in  accordance 
with  their  agreement,   they  are   substeintially  partners   for  the  par- 
ticular purpose,    and  one    is   bound  }:r/-  the   acts   of    the   others   in 
carrying  out  the  scheme    in  the  way  contemplatod.      But    as   to 
other     matters,    only  those  who   a.uthorize,    consent  or   ratify  the 
acts   of  the  others  become   liabl?  therefor. 

157.  Liability  of  corporation  for   acts   of  promoters,    inasmuch  as 
the  corporatroh  does  not   come    into   existence  unTil  after  the  pro- 
moters*   acts  bring   it   into  existence,      it   cannot  be   a  party  to 

a  contract  made   for  it  by     its   promoter,   and  so  is  not    ".iable 
thereon,   unless   it   expreely  or  impliedly    ratifies   or  adopts  tbo 
act   or  contract   after  it   has   come   into   perfect   existence.    It   is 
provided  b^/    some   statutes     that   the  corporation  shall  be   lia- 
ble for  the  necessary  expenses   incurred  in  its   organization. 
Some   states   say   that   the   adoption  of  a  promoters  contract  by  the 
corporation  is    really  mai:ing    a  new  contract  which  dates   from  the 
time  of   adoption,   and  must  be    entered  into  with  all  the   formal- 
ities then  required  to  bind   the  corporation. 
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158.      General   re lat ion.  There  are  theoiles   as   to  this   relation: 

1.  That   the  officers,    including   diroctors,    are  jierely  agents 

of   the  corpore.tion  or  the  shareholder's,   this   is   not   quite 
correct   for  the   directors    lave  the  power  to   act   in  r^ood  faith 
in  a  way  that   does   not   coincide  with  the  shareholder's  view. 
2»  That   they   are   trustees;   Thid   is   not   entirely  correct,   for 

there   is   no  separation  of    the  titles    into  le:ial  and  equit- 
able  and  vesting   the  legal  title  in  the  trustees   and  the   equit- 
able  title  in   the  corporation  as  there  would  be    in  the   case   of 
a  true  trusto 
3.  That  they  are  aiandatories jthis   is   not    altogether  correct, 

for  tli.ero   is    no  vestint";   of  the      le.-^al   possession     of  the 
corporate  property  in  them  as   a   special   property,      as~there   is     ■ 
in  The   case   of  bailees.      The   truth  is  the   relations   of  directors 
and  officers   id  sui  generis ,    involving   relations   analogous  to 
all  of  the   above7~Fut  not  exactly  the    saiie   as   either. 


159.  General  rule    as   to   duti es »        They  owe   the   corporation  the   duty 
to   exercise   diligence  and  care,   and  a  reasonable  busiiiess  judg- 
ment  and  prddeiice,    in  managing   the  corporate  affstir*,    and  for 
failure   in  t'lis   direction  they  rna,y  be  held   in  an  action  for  d«.m- 

L        a^jes  by  the  corporation;    they  have  tio  right  to  any  profits  made 
r        by  them  while  workin^^   for  the  corporation;   all   such  belorg   to 
it   and  may  be    recovered  by  it.   They  are    liable   for  geoss  neg- 
ligence in  managing  the  corporate   affairs   or  selecting  unfit 
servants,    or  fail"nre   to  use  ordinary  care  to  supervise     their 
acts  afterwardSo 

160.  Right   t_o   remove  corporate   officers.  There    is   no  rrell  de- 
fined  power  to   remove  elected  officers — as  directors,    president, 
&c.   whoaare  elected  for  terms  fixed  in   the  charter,  genei-al  law 
or  by-law,   before  the  term  has   expjrcd;   this  way  mvay  be  provid- 
ed for  by  by-law  provision  ailowin-   itp  a  Court  could,   upon  pro- 
I>er  showirg  ,    remove  such  officer  if  he   was  violating  his   trust 

in  a  way   similar  to   the   reiDoval  of  other  trustees.   Agents,   though 
hired  for   a  definite   time  may  be   removed,    subject  to   liability 
for  (Jamages    if    removed  without  cause  before  their  time   of   ser^ 
vice  has    expired;    if   not  hired  xor  a  definite   time,    they  can  be 
removed  at   any  time  by  the  corporation,   without   'naxiiig   itself 
liable  for  damages. 

161.  Right   of   officer  to   deal  with  the  corporation.        The  :3eneral 
rale  here~is  tliat   tSfe  oTTTcer  cannot    rightfulJy   represent  both 
himself   and  the  corporation   in  making   a  contract  with  it;    any 
such  contract   is  voidable  by  the  corporation  or  its  members,    e- 
ven  tho\3gh  It  was   in   fact   fair  and   reasonable;    if   the  corpora- 
tion however  is   represented  by  other  officers    that  have  power 
to  act  for  it    in  the  transaction,      there    is  nothing   forbidding 
ail  officer  from  dealing  with  it      and  such  conti^act  is    /alid. 
The   same   rule   applies  to  corporations  havirg   common   directors  or 
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officers   dealing  witli  eacli  other  through  such   officers, —   if 
they   are   reprecented  by   non-cornjnon  officers  who    could  do  it   try 
their  action,   the  contnaat    is  valid;    other^vise  voidable. 

162.      Right   to  salary.      The  general   officers   in  corporations   in- 
cluding 3Trecl:ors,    are  supposed  to   serve  in  taeir  capacities   as 
such  v/it'iout   oompeusation,   and  hence   ofter  they  have   i:o  cated, 
they  cannot,   without   coniient   of    shareholders,   he  voted  sal- 

aries  as  hack  pay — for  such  a  thing  would  "be  giving    av;ay  the 
corporate   funds;   for   any   oxt raordinary   service   not    included  in 
the  ordinary  functions   of  the  office  there    is   an  i^nplied  prom- 
ise to   pay  and  in   such  case   the   directors  have   the   right   to  fix 
the   amount.      The   shareholders  usually  reserve  the   right    to   them- 
selveij  to  fix  tlie   salaries  of   tae  general  officers,    and  leave  to 
the   directors   the   right   to  fix  other  salaries #   There   is  an  im- 
plied promise   to  pay   any   officer  or  any  person  who   devotes  his 
whole  time   to   the   service  of  the   company  in  ways   other  than 
merely  perforniiii:  tlie   duties   of   iiis   office. 

C.      T?ie  corporation  ivnd   its   shareholders. 


163.  In  general,    the  corporation     has    a   right   not   to  have   its   ex- 
is  ^nce~crenred  by   its   shareholders, —   they  are    estopped;   to   issue 
preferred  stock  unde&  some   circLmistaiices  ,  ;    to    regulate  transfers; 
to  carry   on  the   enterprise  as  the  majority   or   the  directors 
shall  direct;    to   aGcep^   amend^nents  ,    under  some  aire  urns  tances  by 
majority  vote,    and  if    in  failing   oj.  re  tuns  tances,    to   disaolve   it- 
self. 

164.  Right   of  corporation  to  collect   s ub s c r i pt i on s .      In  all  the   states 
exc ept   tlTS"- ilTew  -'-Ing land  STatcs   ever;:>'-   subscription  to  stock  tjiat 
does  not   so    L'tate  otherwise,    is   consicered  as   including  an   im- 
plied promiL5e   to   pay  for  the   shares  when  the  corporation  needs 

the  money;    it   is   not  usually  a  debt   due   iirmediately  upon  sub- 
scription (though  some   statuts  make  part   of   it   such)    but  only 
an  a'jreement   to    pay  when  demanded  by  the  prooer     corporate   au- 
thorities. 

165c      CallSo      Before   any   particular  aviount    io    due  upon  any  subscrip- 
tion a  call  is  to   be  made  by  the   dirnctors;   thi^  ,   at   covr-ion   law 
was    simply  pastiin^;  a   resolution  saying   tliat   a  certain   percent  of 
the   oinount    subscribed  should   be   due   and  payable   at    a  certain 
time;  livery  shareholder  ^vas   supposed  to   take  notice      of  such 
resolution,   and  v/as   in   default    if   he   did   not  coiap]y  with  it;    it 
is  usual   now  to   require  notice   of   some   sort    to  be  given  of   the 
fact   of  malcin^;   the   call,    and  also  of  the  time  and  place     wnere 
it   shall  be  payable.    It  becomes   a  debt   due  the  corporation,    as  _ 
soon  as   due,    and  r-iay   be   sued   for  by   the  corporation;    to  be   valid 
calls  must   onerate   equally  and  be   uniform  on  all.    There    is    no 
right  unless' expressly  conferred,    to   call  for  any  more  t.ian   the 
face  value   of  the   amount   subscribed,    or   the   amount   a^Teed  to  be 
paid  in  the   subscription  contract. 
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166.  "5^1  dene e  ot  Mombe rship .      The  corporate   records,      such  as   tla© 
3TiT)3CxT!p^Tan  br~'fran3rer  books,   are  prima  facie  evidence  as  to 
who    ic   a  meiQber;   they  are  not,   hx^wever'  conclusive;    one  whose 
nair.e  is   on  the  books  ma;/  sha;?-  he   is  not    in  fact   a  member;   or 
one  whose  name  is   not    on  the  books  may  show  that  he   is   entitled 
to  have   it     there,    and  demand  that   it  bo  put   there. 

167.  Rijht   to  voto.      At  cciTiJion  law  oveiy  member  had  a  right  to  one 
vxjte   on  eve'ry  pnjposition  and  no  more —  did  not  vote  siccording 
to  shares  owned;   now  by  custom,  by-law,   charter  or  statute  the 
rule   is   almost  uraversaUy  the  other  way  and  a  shareholder  has 
one  vote  Tor   each   share   owned.      TJie  holder  of  the    legal  title 
has  the   ri^ht   to  votS;   executors   and  administrators  vote  the 
stock  beloi:ginf:?:   to  the   estate  before  distribution;   the  corpor~ 
ation  cannot  vote   its  own  sliares  held  by  itself;   a  shareholder 
can  vote  as  he    sees  his   personal  interest,    oven  though  such  is 
in  conflict  with  the   corporate   inte^-est. 

168.  Proxy.        At   coronon  law,    the  member,   unless  the  charter  cxpress- 
ly  authorized,     had  no   ri:;ht   to  vote  by  proxy,  but  must  vote 

in  person;   now  statutes  universally   allow  voting-;  "cy  projty,   which 
is   simply  the  appoint in*j  by   t^ioe  shareholder  of   some  one 

to  be  his  proxy  or  attorney   in  fact  to   attend  a  certain  meetirjg 
and  vote   all   the  shares  that  his   principal  owns,   upon   all 
quetstions   lawfully  coming  before  that  meeting  as   fully  as  the 
owner  could  if  he  was  present.   No   special  form  is   essential. 

169.  Irrevocable  proxy.   There  have  been  some  atteoaapts  to  make  prox- 
les~l  rrsvocable,-  but  they  rjaumot   be   so  made   even  for  a  cin- 
sirleration;  they  are   considered  as   such  a  separation  of  the  in- 
terest  and  its   control  as  are  contrary  to  public   policy;  hence 
anyone  that  i'^s  given  an  irrevocs.ble  proxy  csui  cancel   it    at  any 
tinie. 

170e      Vctir)^  trusts.     Votins^   trusts   are  agreements  among    sharehold- 
eriTo~vot*  all  the   shares  they  own  in  the  way  the  majority  of 
the  parties  to   the  agreement  direct,    or  in   the  wa>   some  trustee 
or  outside  party  shall  direct;  wlaen  entered  into  for  the  pur- 
pose  and  havirig   the   effect   of  placing  the  control  in   a  minority 
of   the  shareholders  --hey  ha/e  generally  been  held  voidable  and 
unenforcable  £.t   the   ootion  of    vlw  party  to  the  agreement.    In  some 
cases  '*here  th^  serve  tne  purpose     of   sustadning    or  preserving 
ri.3ht3  that   otherwise  ml^^ht   be   in  peril  they  have  been  upheld; 
ai^d  they  are  generality  upheld  in  California  and  New  York. 

171.      C\;cmilative  voting.      This    is   a  method  authorized  by  statute^ 
-.fii:;h  allowF  tbe  minoriti''  of  shareholders  to  obtain  represenoa- 
tion  u^on  the  directorate.    If  A.    owns  ten   shares   of    stock  xn  a 
corT^oration  havLng    5  directors,   he  would  have  the   right   tovote 
10  sliares  for   each  director,    or  50  for  all  of  them;   and  this   is 
the  usual  and  the  only  way  unlePis   some   other  method   is   expressly 
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provided.   The  cumulative  roethoci  would  penult  A,    inatead  of  cast- 
ing  10  votes  for   each,    to  cumulate  them,    and  ca3t  the   entire 
50     votes  for  one,   and  none  for  the   otiiers-~-or  ?5  for   each  of 
two  members  to  be   elected* 

172«      Dividends.        A  dividend   is   a  sura  set   aside  out   of   the  corpor- 
arte   profits  to  be  divided  among   the  shareholders    in  proportion 
to   their  holdings;   they  roust  be,    in  order  to  be  valid,    declared 
out  of   tie  corporate  profits, —  tl.ia''"    is,    the  balance  a^tor     all 
current   expenses   of  operation  are  paid,   and  fixed  chars es,    SLnd 
losses   in  capital  are  provided  for.      'ffhen  the  corporation  bos 
ear.-!sd  profits  vrhich  could  be   applied  to  the   payment   of  divi- 
dends,  and  also  has   the  power  to   increase   its   shares   of   stock, 
it  m'xy  keep  the  money  and  declare   a  stock     dividend,   by  issuirg 
shares  inst-eadjto    an  anount   in  face  value  equal  to  the  profits 
to  be  divided.        Before  they  bolong   to  the   sharenolder,   and  not 
to  the  corporation,     they  miat  be   dec lared  by  the  Board  of  Direc- 
tors,   and  the  funds    set   aside     to   pay  them;      from  tliat   time  the 
shareholder  is    considered  part   pwner  of    th3  furxi   so  set   aAlde , 
thoutjh  not  yet   due;   without  this    setting   asMo  of   a  pai"ticular 
fund  or  anount   out   of  which  payment    is  to  be  made,   the   sharehold- 
er Is   a  mere  creditor  to   the    a^nount   declared,      and  must   share 
with  the   other  creditors   in  case   insolvenoy  afterward  occurs 
b3fore  payment.   The   shareholder  must   demand  payment  before  the 
corporation  is  in  f aulv ;    after   that  he   can  su^  the   company  for 
refusing  to  pay,    either  in  assiunpsit   or  debt. 

173o     Who  entitled  to  dividends.        The  owrier  of    the  shai-es  at  the 

ti/^T^oh'e  ddtiTenaTti  are   declared  is   entitled  to   them,    and  it  makreT 
no   difference  when  they  wore  eamrd,   or  when  they  are  to  be 
paid.    If  A.    is  the   owner  of   shares  when  a  dividend  is    declared 
It  belonfjs  to  him,   though  it   does   not  become  due  until  after  A. 
has  transferred  his    shares  to  B,    So  too,    if  A.    sells  to  Be   be- 
fore a  dividend  is   declared,    it   of    right   belongs  to  B.      Though 
it   is  declared  before  the  transfer  on  the  books   is  made  to  Bo  ; 
in  this  case,    how«ver,    the  corporation  will  be  justified  in 
paying  A.      if   it   has   no  knowledge  of  B's.   claim;    and  generally 
the  c6rporation  is  protected  ii    it   in  ^ood  faith  pays  to  the 
registered  owner. 

174.      Between  life  tenant   and  remainder  man^        The  cases  are   in  con- 
fllct   as  toHSnlFl — CneTolds  that   if  the  dividend  is  a  money 
dividend  it   is  always  to  be  paid  to  the   life  tenant  as   income; 
but   if    it   is   a  stock  dividend   it    is  alx  to  be  paid  to   tlie   rerj^in- 
der  man  as  a  part  of  the   estate.      Aj&other   rule   is  that    if  tn/J 
dividend  Is   ordinary ,, one  arising   from  the   ordina^^  operaticrus 
0"-  the  companv,    it  will   all  fc^  to  the  life   tenant    ;    out   ix    ex- 
truordinajy,   such  as   declared  out   of  the  capital  when  tne  3toc.< 
is   lawfully   reduced,   all  of  it   should  be  paid  to  the   remainder 
man.   Another  rule,   and  the  one   having  the  weii^ht   of  authority, 
is   that  tha  Courts  will  iirresti^ate  whan  it  was   oamed;    if   earn- 
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ed  "befor*!;  the   death  of   the  person  creatii^   the  tona.DC^-  Tor  life, 
and   in    rer.'Ujirdor ,      it  will  go  to  the   remainder  man;    if    in  fact 
it      represents   eai-^.ir^'j   *ccunulated     it   vrtLll  go  to  the   life  ten- 
ant,   whether   paid  in  'noaey  or  dtock:. 

■^^^      Transfer  of  sa: aires  ;   tiie_  ri^-ht  to  transfer,      rhe  jeneral  method 
of  transie'r  Eai"teon  descrl"6ed,   Tna  rig:ht  l&  transfer  is  an 
tncodent   of  tho  ownership  of  tl>.e   property   in  the   dharea—  and  the 
corporation,   unle^.r,   the   state   expressly  allovs  citnaot   prevent 
such  trar3ier,    althoi-\gh  it  mn^  rei-^ilate   it  "by   reasonable   pro>^ 
visions   for  the   prot action  of  the  oorpo ration.   There   i3  no 
ri^ht  genersZlty   rocofrnlzed     in  this   coiintiy,    to   transfer  sha-rcs 
after  iraolver'^:;y ,      or  to  an  incoi:iX>eteut   or  insclrent   person  for 
the  purpode  oi'   evadir^g   liability. 

17 5<.      Registration  of_  transf  ei;.,        Thnni   are  two   theories      as   to   the 
necessity  ot   tHe    rgf^'Tst  ration  of   tne  t  rarisf  er   on  the  books  of 
the  corporTd^ion,-^-  one   ij  tliat   the   Icigal  title  does   not   pass 
by  delivery  oi'   the  c-artificate  duly  endorsed  and  assigned,— re^ 
glstration  bein??   essential  to  pass  the   Itjg&l  title,   enly  an  e* 

quitable  titly  passi.:;-;  witixait ; tho  other  is    that   as  heti7e«n 

the  parties  thenisel-res,    and  all  oth^er  j^rtles  claiming  tiiroiAgh 
them  the  whole   title  parses  by  t"..i9  delivery  of   tl\e  certifi- 
cate dal^'  endorsed  vrith     a  power  of   attorrrsy   be  have  the  1l?nwis- 
fer  made  on  the  books   of   the   compcuTyo      As  between  tho  corpora-* 
tion  and  the  transfarror  or  transferree     ixntil  the   rDgistration 
is    aade  on  the   cooks   of  the  co.npaiiy ,  the  corporation  may j   vai-^ 
til  it   ii;   satisfied   of   the   right    of   the  transferee,    recognize 
the  registered  c^'ner.  The  above  rules   are   of  inpcrtRiic©  in  ths 
cose   of  attaching  creddtoi-s   of  the  transferror,   and  give   «cftct- 
ly  opposite   x-euults.   As  between  pledgor  and  pl©t%ee,    regiatre.^ 
tlon   le  ijr^iOcessaiy.   But   the  pledgee  in  ox-der  to  prevsnt   the  pos- 
sibility  of  loss  usually  has   the   stock  roistered  in  hit   nazaoo 

177 e     Trans.'er  u;;>on  f o r^ e d  power  of   attorney.      This    L?s  no  legal 

effect  u'pcn~t^e   rijrt's  of  t"^e  orl^TnaTowner , —  he  cannot  be  de- 
prived of  his  property  by  for^^-^ry  unless  he  is   changable   with 
neglige'^ce.    If  the   corporation   accepts  and  cancels   a  forged  cer 
tificate  and  issuet    ^  new  one   in  its   place,    a  bona-fide  purchas- 
er of   it    is  protected,  but   if  the  corporation  hasiB-aued  cull  th-s 
shares   it  loa^  a  right  xc  issue,   the  purchaser  ha^,   an  acrtion  for 
damages   a^cinst  t:?.e  corporation-,   for  the  cartiTicate   is   a  contin-- 
u.ing   representation  of  the  validity  of   the  shares  when  xoade  to 
an  innocent   party,   the  original  on-nor  can  clai^  the   rights   of 
ra9mbership-,    the  fort^er  or  the  person  who   induces   the  corpor-ation 
to  act  is  li-ihl*.  to  it   for  any   loss   it  sustainso     The  a*ir»  rules 
apply  to   lost     certificates  not    iue  to   the  fault  of   the  ownero 

178.     Trarisfers   in  breach  of  tract.        Whoii  A-      holas   the  shares   in 
tr^st  foT^r"~"andrTnere'is   notc"iri^   in  t>^  certificates   or  on 
the   register  to   sho'*  that   a  t?  ist    exists,    a  bona  fide  purchaser 
from  A.   gets   a  good  title  as   su^alnat  B.,    ami  Bo   muat   look  to  Ao 
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If  the  certificate  or   i>?i3ter  show^   a  trutit   eiXists.    the  prir^ 
chaser  takes   it   suDject   to  the  trust,      if  the  corpoiTstion  has 
knorrled^s  of   the  existence   of   the  trust   and  of  a.w  limit   on  tho 
pov;er  of  the  trustee  to  transfer,    and  they  nagli^entV  arkrrr  him 
to   transfer  contrary  to  his   authority  the  corporation  is   liable 
to  the   party   injure  do 

179.     Gift^       A  gift   of  shares  nay  be  made  by   delivery   of   the  certif- 
icate  properly  indorsed  for  that  purpos««    Rag ist nation   is   not 
essential  to  the  validity   of   the   -^ift. 

IQO4     Effect  ff  transfer.        The  genoral  rula     is  that   the  tranafer- 
,     rer     rs"'a6^onger  a  member,    and  is    no  lor^er  iii  ary  way  liable 
to  the  corporation  or   its  creditors,    even   though  the  shares   are 
not   fully  paid;    the  purchaser,    on  the   other  hand,    ass-oiMS ,    if  he 
has  knowledge  of   the  facts  all  the   obligations  and  is   entitle-d 
to  all  the   rig. its   of   the  sellere    11    he  has  no  iMf7«ler^<5  that  "the 
shares  were  not   paid  up,    in  the  absence   of   ary   atatute  to  the 
contrary,   he   is    not   liable  to  the   corporation  or   its  creditors^ 

181*      Remedy  for   refusal  to   transf er<.      This   is.  sn  action  to  rocov- 
er  the  ralue    of  tSio    suaVes,    as  damages,    usually  at    the  time   of 
refusal;      but  by  some  Courts   the  value   at   the  time  of  trial  , 
or  the  highest  vaJ-ue   at  smy  time  botv/een  the  refusaJ.   and  the 
trial;   under  some  circiimstancesj   '«?here   shares  ceumot  be  obtain- 
ed,   a  Court   of  Equity  or  a  Court   of   Law  by  mandamus,   will  con- 
pel  a  transfer, 

182»      Bight   to   inspect  books.      At  coniraon   law  a   3}iai'eholder  had  the 
ri^lit '  to'^nspecT~The~'corporate  books  whenever  there  was  a  raal 
matter  of   Cv-'nti-xsversj''  between  him  and  the   corporation,    its   offi 
cers  or  3}-iareholders  which  made  it  necessary  to     see  the  books; 
now  by  statute  generally  he  has  the   right  at   reasonable   times  to 
see   the  books   and  take  copies     of  the   entries  by  himself   or  his 
agent  without  there    being   an   actual  controversy  existi'ig;    it 
must  be   exercised  at   a  reasonable  tisBj    if   refused,    an  su)tion  for 
damages  wiU.  lie,    or  the  custodian  Kay  be   compelled  by  mandanius 
to  permit    inspectiono 

1B3^     Right  to   share  ir   increase  of   stock.        Where   the  corporation 
haatEe  Fig;  ETTFInci -ease   iii's   ^/apital  stock     each  shareholder- 
has   a  right  to  subscribe  for  such  proportion  of   the  jie-jr  stock 
as  his  hold-lngs   are   of  the  old  stock,    in  preference  to  outside 
parties^i 

184,      Rii^ht   to  sue  for  ^cneys   due  the  corporatioo.        The  General 
ruTTTs  luaF'TtaarihaHers'  Eavelio  such  rlghtTlihe  corporation 
being  tUe  propor  party,-- -but   in   some  cases  there  would  be  a  fall-' 
lire   of  justice  if  they  wore  not  allowed  to  do  son   Wlienever  tne 
corporation  is  unabletto   sue  for  a  wrong   done   it,   t'len  a  oona- 
fide   shareholder     may  upon  behalf  of  hij)i.elf  anf   all  others, 
sue  to  have  fhe  wrong -right edo   The  wrongs  for  which  suit   ma^r  ba 
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TDroUfjht   are  t'le  ultra  viries   acts,  of   the   agents,    resiatiiig   In 
dana'^e:.   to   trie   .corporation;   the   fraudulent   acts   of  the   directors 
or  their  acthnc    in  their  own  instead  of    the  corporate   interest; 
oppressive   or  fraudulent    acts   of   a  niajority  of   the  stockholders 
The  plaintiff  must   aller^o  and   show  that  he   tried  to  have  cor- 
pcrrate   action  taken  throu/h  the  proper  corporate   agency  to  have 
the  wronc    righted,    and ''tl:at   they   refused,    or  tiaat   the  wrongdoers 
were   the  corporate   officers   themselves  who  had  authority  to  have 
the  corporation  sue.    If   the  offense  charged  i-s   one  tha':    the 
shareholders   could   retify  the  Gcurts   will  not   interfere  until 
they  have  heen  called  to  pass  upon  the  matter,  ^unless   delay 
would  he  perj-lous  if  a  right  existed. 

Bo      Creditors. 

185.      Creditors   and   the   State.        As    a.  general  rule,    the    state  un- 

less   it   has   ecnerved'the  power  to    repeal   or  aniCnd  a  charter  can- 
not  repeal  or  cliange  the   statutory  contractual  liahility  of  share- 
holders,   so   p-s  to   impair  the   security   of  e^"' sting   creditors;   but 
the  penal   liahiiity   of  smreholders  mav   he   repealed  or  c'hajiged 
and  if  tlie   state  has    reser/ed  the  powei'   to    repeal  the   contractu'- 
al  liability  ma:/  '^^   changed;    dissolution  hy  the  state   does  not 
affect  creditor's    ri,.'jats;    they   are   enforcable  a^jainst  the   assets 
of  th.'i  corporatioru      Remedies   aiay  be  usodified  provided  they   aro 
not   substantially   taken  awayo 

106.     Cradltors   and  corporation.        Creditors   have  all  the   ordinary 
rights   to    enforce   their 'claims    ?gainst  the  corporation  in  the 
usual  way   in  Courts  that  they  would  have   af^-u.ii  st     individuals, 
oxcept  property  necessary  for  the  corporation  to  perform  some 
public   duty  cannot    be  taken  on  execution;   but  the  incoice  frosi  it 
may  be   sequestrated  in  Equity  or   otherwise  to   pa.y  the   clalois. 
Creditors   haye  tio   i-if-rht  to    interfere  with  or  dictate   the  maniier 
in  v^_iich  the  corporation  is  maxia/ied. 

187.      Prgferance  of  crq>ditor3.       Tl:e  corpotation,  by  the  great  weight 
of  authority, ^as  "the   same   right   to  prefer  a  creditor  in  case  of 
incnlvency  that   an  individual  has;     where  this    -cvle   applies,    a 
bona  fide   shareholdliig   creditor  or  directpr-^creditor  can- be^pra- 
ferred  also.      In  some   of  the  states    it    is  held  that  as   soon  as 
insolvency  occurs   the  assets   of   the  corpo rat  ion  become  a  trust 
fund  for  d.istribution  amor^   all  the  creditors   in  proportion  to 
their  claims,    and  the  corporation  can  give  n^^  preferences. 

183<      Assets  as  a  tnist  fundo       The  general  doctrine,  is   thg-.t  the  cap- 
it  BTUT'a'^o'roo'mH  5  iTis"  a  fund  sat  apart  for  the  protection  of 
creditors,    and  cannot   be  given  a-.vay,    or  distributed  aJBOng   snare- 
holders   until  creditors   are   fully  paid;    that   there  is  included 
in  this   fund  not   only     ajny  property  the  corporation  may  ]iave, 
but  the   sums  unpaid  by  the  shareholders  upon  their  stcck  sub-    _ 
scriptions,    so  far  as   necassaiy  to   pay  credltore;    also  all  claiius 


CORPORATIONS,  60. 

due  to   the  corporation  from  whatever   source   can,    in  sorae  Coru 
of  proceeding,   be   recovered  and  applied  to  the  payment  of  crodi- 
tore  claims;      also  all  capital  of  the   company     distributed  to 
the   shareholders   that   has  the   effect  of   reducintj   the  property 
below  the  amount   of  capital  stocic  triat    the  ooroo ration  ii    to 
have,    can  be    recovered  so   far  as   neceaaary  to  pay   creditors. 


-^^^''      fl^^il  ^-^  Creditor  to  prevent   dissipation  o"   funds c      As  ha-s  been 
s;:ated  tJTe  creait6rs~Have  no    right   to   interT^re   in  tlie    corpcmte 
ni3.nat:renent;   but   so-7ie  cases  have   recognized  tiie    ri^^ht  of   credi- 
tors  to   enjoin  threatened  wrongs  which  would  destroy  the  credi- 
tor's  security  J    ot  enjoin  waste  of  the  corporate  funds,    or 
have  conveyances   in  fraud  of  their  rights   ^et  aside.    In  such 
cases  the.  creditor  muso   first   establish  his 

claim  by  a  jua^njent  at  ]aw  or  in  ;b0;'.ie  other  way  obtain  a  lien 
upon  the  corporate  assets  bsfore  a  Court  of  Equity  will  give 
him  such  relief, 

190c      Creditors   and  officers.      3o   lin^;   as  officers  keep  within  their 
autliority  they  do   not  'nake  thamselves   liable,  to   creditors   upon 
cor.tracts  they  make  for  t'le  conp.any;    if  tney   exceed     their  author- 
ity,   they  become   liable  -go     those  wit n  who 'd  they  contract;    if 
t  .ey  co./mit   a  tort  vAhile   acting   for  the   compaxiy,   they  are   liable 
tJcerefor  to   tne  person   injured,    altiiough  the  corporation  may  be 
aleo;the   directors  may  be   liable  for  tort   for  penuitting   such 
in;i:'i?ge]:.ent    of  the  corporation  as   creates   a  nuisance;   under  some 
civcvmstanceo   if   they  are  negligent   in  managing   the  corpora.te  af- 
fairs  30  the  corporation  would  liave  an  action  for  damages   ajainst 
them, upon  insolvency   such  a  claim  for  damages   is   an  asset  which 
the  creditors  have  a   right  to  have   enforced  a^^ainst   tiie   officers, 
if  necessary''  to   pay  his  claims, 

191,  Statutory  liability  of  officers.  In  some   of  tae   .states 
where   officers  fail  to  inake  ceiTaJla   reparts      ,   or    aake   false 
ones,    or  incur  debts   in  excess   ot    a  certaia  arnount    ,   tnsy   are 
made   liable  for  the   debts   of   the   corporation;    in  such  cases  the 
str.tutory  method  oi    recovery,    if  any   is    fixed,   niu£t  be   follow- 
ed ;but  Courts  will  allow   recovery   in   sorne   of   tne   ordinary  forr-e 
or  proceeding    if  no    special  form  is  provided. 

192.  Creditors   and   shareholders.  Creditors  have  no    rights   a- 
goInsFljhareiloTders   in  tae   absence   of   a  special  statutory  liabil- 
ity,  provided  the  corporation  is   de  jure      and  the   face  value 

of  the  stocg:  has  been  fully  paid  Tn,    and  there  ha3   been  no  dis- 
tribution of  the  capital  stock  before  creditors  are  paid.   Tne 
liability  of  shareholders  arises   in  one   of  two  ways, 

1,  Fro'i  the   common  law;    and 

2.  Under   special  statutes  , 

and  the  common   law  liability   arises   principally  under  three  cir- 

cunLstances; 
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a*  Imperfect   orr-anasartioru 

b,  Failure  to   pay   in  Vie  full  amount   subscribed, 

c«  Payn.ent   of  dividends  out   of  capital   instead  of   profits. 

Tiie   first   of   tliese,    arising  out   of   imperfect  ojngani:z^tion,    ia 
"based  upon   t\ie   nole   t'oat  v:iien  a  number  cf   persons  undertake  a 
"business  ttaasaction       and  fail  to  "becoxe   incorporated  tlie  common 
law  partnership  liability   results;      as  we  have  seen   ,    if  the  cor- 
poration is   de  facto,    t-io  weight   of  authority  holds   that   there 
is   no   other  "uFon   tlie"  corporate   liability,   and  not   t^ie   partner- 
ship;  and  30  too  where  there   is   an  estoppel  against   a  particu- 
lar creditor,    he  cannot  hold  the  rnembers  to  an  individual  part- 
nership  liability.        Since   the   capital  stock  is   a  fund  f ot"     the 
protection  of   tne   creditors    ,    it   is    in  the  nature   of   a  fraud  for 
t!ie  corporation  or   its   shareholders  to   claim  to  have  a  capital 
stock  up   to  a  certain  a;nount  which  it   has   never   received;   the 
Courts    say  t'-aat   for  the  protection  of   creditors  when  necessary 
for  their  payment   t'iae   shareholders  will  be   requited  to  moke 

this    representation  good  by  Tnakin^   payment, this    is  ■rhat    is 

usually  meant  by   sating   tliat    such  subscriptions  are   a  tnist   fund 
for   the  creditor's    security.      In  the   third  place,      if  the   share- 
holders divide  the  corporate   assets   among  theuBelves  bel^Ore  paj;t- 
ing  the  creditors  t'lt;  result   is   the   samo,    and  creditors  have   a 
right  to   liave  the   sum  so  dist i-i^mted  paid  back  so   far  as  neces- 
sary to    pay  their  claims. 

In' all  these    last  two   cases  the  creditor's    rights    arise 
only  after  he  has   established  his  claim  by  judgment   against  the 
corporation  and  has  taken  out    execution  against   the   corporate 
propertv  and  had  it    returned  unsatisfied  or  partly  so.   Then  he 
has   the"  right   to  sue  the  shareholders    in  Equity  to  have  tue  sums 
due  the  corporation  paid  in  to   discharts e  his   claims 4   he  must  u- 
sually  brini:   a  creditor's  bill  in  such  a  way  that   the   other  cred- 
itors can  come    in  and  siiare   in  the   pracee^^.s   in  proportion  to 
their  clsLims, 

J"uc3gment   against  the  corporation  is   conclusive   as    to    tne 
debt   of  the  corporation,    and  an  assessment   against  the   sharehold- 
er by  the  Court   cannot  be   questionod  by  the   shareholder;  but 
ha  can  contest  his   liability  on  the  ground  that  he   is   not   a  mem- 
ber,   or  fuat    the   jurgment  was   fraudulently  obtained, 

A  Receiver  is  usually   appointed  by  the  Court  vmo  can  sue 
any  shareholder   in  any  state,   rrJio  owes  the  corporation    ,   to   re- 
cover the   amount   so    due;   the   liability  of   tne   shareholder  xs 
several,     but    it    is  usual  in  tne   suit  to  join  all,   thousn  some 
are   out   of  tne  jurisdiction   of  t"ae  Court. 

j-i       Pft^/ment    in  property   .      ^nder   "b"   in  the  former  section  diffi- 
'^\l¥^^t¥tri^^^s    to  the   liability   of   the   shareholders  who 
have   L  a^^reement  with  f:ie  corporation  by  ^^^^^^l^Zlll  sTie- 
T)av  on  fSl  for  their  shares.    Such  agreements  are  valid  as   oe 
t^een?     tS  coloration  and  the   shareholders,     but  ^^^  senerai^ 
invalid  as  a^iainst  creditors.      So  the  creditor  can  req'oite  fall 
payment  for  his  protection  ;  there  are  four  exceptions,- 
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1*  'Then  the    shareholder  has   purchased,    in  good  faith,    shares 

that  were   not    ifi  fact  fully  paid,—  he   is  not   liable   to 
creditors   for  the  unpaid  amount., 
2.  '.Vhen  tae  corporation  is    in  failing   circumstances,      but 

with  the   po»ver  to    increase   its   stock,    and  it   does  this  un- 
der stress   of  circuTiStances ,      and  in  r^ood  iaith  to   re-estahlish 
itseir,      it  maj'-  sell  such  stoci:  at   its  inarket  value,    or  issue   it 
as  bonus     along  with   bonds   issued  to   tide  over  its   difficulties 
and  those  who  take   the   stock  or  bonds   or  both  in  good  faith  at 
tboir  lu-irket  value  then  will  not  be  held  to   any  furt'ier  liabil- 
ity  ill     favor   of  subsequent  creditors. 

o«  It   is   "leld  in  Hew  York  and  Illinois   that   a  corporation  like 

a  railroad  con'ipany  may   issue  its  shares  below  par,    or  at   their 
carKst  value,    in  paynent   of    a  construction  conpa»y"  for  the   con- 
strjction  of   its    road,      and   such  company  is  not    liable   to  sub- 
senuent   creditors   for  the   difference  between  the  face  value   of 
the   shares,    and  the  price   at  which  they  were   taken. 
4a  In  case   shares   are  paid  for   in  property,      it    is  generally 

held  that   so    long   as   there   is     no   actual  fraud  in  valuing 
t"'ie   property,      whatever  price   it    is  taken  at,    even  if    it    is   an 
overvaluation,    shall  be  final  and  creditors   camior  complain; 
other  states,    notably  Missouri,   hold  that     any   overvaluation, 
though   i,i  good  faith,   must  be   paid  back  to    the  comiwwTy-     by  the 
person   receiving   the   sViares  >ipon  tloat  basis.   Many  cases   also 
ho  ;.d  tho.t   an   excessi\re  overvaluation  is   prima  fa-cie     fraudulent 
an:-   the   discrepanc?/  will  be    required  to  be   satisfactorily   ex- 
plained,   or  nade  up. 

Perhaps  good  will  is  property  with  which  shares  can  be 
p;xid,  if  it  really  exTs'ts  in  the  particular  case;  labor,  ser- 
vices,   patents,    franchises,  &:c.    are  property  wit'nln  the   rule. 

.      Statutory   liability.        This    is   a  liability  placed  u::on  share- 
ho'^^s'ov'er  and  a-DOve   their  common   law  liability  for  t:^e   protec- 
tion  of  creditors;    it   is   not  generally    a  part   of   tne  corporate 
fAin^s  for   the  purposes   of  Gan->'in_!   on  its  business,   but   it   a  se- 
curity for  creditors   alone;a3  to    its   legal  character,    it   is   eitner 


Contractual,    or 


or 


^'  Penal. 

The  contractual  nay  be   eit'ier 
St.  A  joint   and  several,   unlimited  pninary   liaci^^y; 

'v  A  joint   and  several  unlxmtud  secondary  liability, 

<.  A  limited  prir.ary  or  secondaiy  liability. 

If  primary  the  liability  arises  at  t  .e  time  the 
liability  of  tfe^Wo-ation  does;  if  .secondary  t'^f^.^ll'^^.^^ 
onooration  is  unable  to  pay;  if  unlisted,  It  ^^  J^^f -gJ^^V^ 
Vat   of   a  >oartner;   if  liiaited,   then  it   extends  J^Jy  ^°  ^^^J^ 

I  ..lich  is  usually   ^  --  ^^^^^.f  .^;^,%^r??,e1hare\  lL'?«^ 

tjan,    or  such  a  proportion  of   tue   ^eozs  as  t-t.   ^li^ 

ttares        are     of  the   totaA  shares.  If    it    is  priniao^ ,    the   stat-^ 
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dte   of  limitationa  would   run  at   the   saaie  time    it  A)os   against 
^e  corpora.tion_        if   secondary,      only   after   it  lAe      ostatlished 
•that  the  corporation  could  not   peiy.      It  may  be  provided   in  con- 
stitutional or  statutory  provision;    if   it    is   prorided   in  consti- 
tutions,     it  will  bo   aelf   axoouting  whenever  it    ie   fixed  in 
amount,      and  no   special  laRChinery  for   its   enfor-cement    is   neces- 
sary, 

195,      Contractual  and  ia<jngJ,«        A  p'analty   is   a  punisimeat   for  doing 
soniGtli ing   t mi: "Ts"  f o r^ f dden  and   is    to  be    recovered  by  t'ne   state; 
it   can  te  changed  or  modified  at   any  tiiiB  ,    and   it   is   not   enf ore- 
able   outside   of    the    state;    soiae   of   the   statutory  liab-llitiea  are 
siniilar  tn  form  to  porailties ,   but   if  they  are  designed  for  the 
protection  of   creditors      in   such  a  way  that   the  offender  bocomes 
a  debtor  to   the  creditor  by  his   failure,   they  will  be   considered 
contractual-iJi  nature  ao  aus  to  allow  suits  to  be  brou^t   in  other 
states  for  their  enforcotaent   in  favor  of  the  creditoro      If  the 
liabllty  is  contractual  eiob&equent   creditors  have   a  ve   sted  right 
in   it  for  thair  prct«c«tion,    such  as  cannot  be  takbn  from  thee 
without  their  consent;   such  a  liability  also  survives  and  attach- 
es to   the   estate   of   a  deceased  ^shareholder,    and.  may  be   enforced 
against  it,   or  the   representative  of  a  desreased  creditor  can 
oriforce   it   af?ainst   shareholders^ 

196«      Enforcement   in   other  jurisdictions.      If   a  special  remedy  Is 
pr^vT^d   in  tlie   sti'ate  creating   the  statutory  liability     of  such 
a  kind  that  the   ri3ht  '^axinot  b  .i   soparated  from  ths  proceeding 
and  this   is   different   from  the   proceeding   in  the  state  where   it 
is   3oi;ght   to  "be   enforced ,   it  will  not  be   there  enforofed;  l^t   if 
no   special  remedy   is  provided  and  in   is   of   a  y±nd  that  can  be 
pnforcei  in   a  foreign" jurisdiction  euccording  to  the  ordiiiary  pro- 
cedure therre,    it  will  be   enforced  there.        The  usual  laethod  is 
^rov^h  a  creditor's  bill -or   rocoiver,    aa  described  eho^e   in 

^flections  ______  ^  "^o   coacion  law  liability*    The    ssiae   rules 

'also  apply^as   to   the  :riffeot  of   jiidgments,  &o, 
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^"e  have    in   this    course   the    suhject   of   Cr\JARAlJTf  AlH)   SUKETi- 
SHIP.      In  your  vjork    in  negotiable    instrum  .;nt;-   lest   year  3^ou  learned 
that   they   v/ere   features   to   some   extent  of   comr.iercial  paper,    "but 
thit    the^r  \7ere   governed  and   controlled  by   the   cd  Emon   law  and  nox 
"by   the   law  merchant. 

The    subject   of   Guaravity  and   Sur*>tys}iip    is    a  subject  v/ith 
which   the  business  world   deals    everr'day.      The   doclcets    of   courts 
and   the  re-isters   of  Tmsy    la\/yers   are   never   clear    of   cases   involv- 
ing some   questi  ns    arising  out   of   this   subject.      The  prudence   of 
private  business    in   adopting  means   to    enforce   the   pa,:;,'inent   of  debts 
the  performance   of   contracts   and   the    disc   ai'ge   of   obligations,    and 
the  v/isdom  of  public  authorities    in   takinc   assurance   to    insure    fi- 
delity  in   the   discharge   of  pu'^lic   duties,    have   given   this    subject 
an    importance    in   the   law  inferior  perhaps   to  thct   of  no   other, 

aUARAL'TY  AM)  SUJ^^TYSY;.?  0\:n.   TKOIR  3r].l^G  to   those  practices 
of  private  business   and    ino^-e  retirements    of  public  business     de- 
signed  to    insure   perf urnia-nL-.e   of  obligations  and   fidelity   in   the 
discharge    of  public   duties   and    in  the    trust   relations..      It    is     . 
matter    of   frequent    occurrence    thct  one  \7ho  has   entered   into   an 
undertaking   to    do   sometl^ing  for   a^iother,    is   required   to   gove   some 
assurance    other   than   his   own  promise,    and  beyond  his   o\-n  personal 
r'sponsibility,    that   his  undertaking  will  be   executed.       If   one    is 
indebted   or  is    to  becro  me  -indebted  to   another,    he    is   frequently 
called  upon   to  give   assurance   that    the  de'it   incur'-ed  or   to    be   in- 
curred '.Till  be  paid.      If   one   becoir.es   bound   tD    an   obligation  what- 
ever  its  nature,    he   is   frequently  requ.ired  to   give  assurance   that 
the   obligation  will  b?   met.      If  one   engages    to  perform  certain 
duties   in  respect    to   a.r^r  position,    public   or  private,   he   is   fre- 
quently perhaps   generally,    compelled    to   give    assurance   thr.t   he 
will   not  mal:e   default   in  respect    to   those   duties.      If   one  under- 
takes   any  position   of  public   or  private    trust,    for  exaji^le   an  off- 
ice under    the  governi-^ient ,    an  adiiiinistrator   of  an   estate,    a   trustee, 
a   guardian;-   a   treasurer   of  a   corporation  or  the   lihe,    he    is 
almost  \n.thout    e:.~ce7Hion  required  to    give   assurance   of  his    fi-'elity 
in   the  work   of  his   office  and   that  he  will   faithfully  discharge 
the   duties   of  his   office  and   tliat  he  will   account   for  all  moneys   that 
shall    comj   into   his   hands,    and  v;ill   turn   over   to  his   successor   in 
office,    or   according  to    the   direction   of   the      rincipal,    whatever 
balance   there    shall  be.      Moreover  one    is  frequently  required  to 
give   assurance    that   he  will   nut   do   any  \7ron[;ful   act,    such  as  he 
would  be   resToonsible  for  at   law  in  a  civil   action   --such  a  wrongful 
act    as  would"  amount    to  MISCABFiIAGE,    as   that    term   is  used   in   the 
Statute    of  Prauds,    or,    having   done   such  wrongful   act,    he    is  re- 
quired  to    give    assurance   that   the   damages   resulting  from  that    act 
v.'ill  be    liquidated. 

An   illustration   of  the   first   case  may  be   taken  from  the    ordi- 
nary  CONTP-ACT   or   THE  P^UILDIK  v/ho   engages,    as  part    of  his   building 
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contr^^ct  to  pay  any  damages  which  may  result  to  -person  or  property 
"by  reason  of  his  uns^cillful  w  rlanaiiship  or  nevligence,  resulting 
in  personal  injury  or  oth.or-./ise. 

An   illustration  of  the  second  kind  v.-ill  ::-o  found  in  the  case  <f 
Kirkhajn  V  Mar  tor,  2  -^ar  .  r":  a1  .  613 

It  is  ■becomin,:^  more  and  more  the  practice  of  private  ousiness 
and  the  requirements  of  puolic  authorities  that  assurance  such  as 
I  have  spok..n  of  is  executed  in  such  cases  as  I  have  called  to 
yoi  r  attention.   Those  concerned  in  private  enterprises  look  out 
for  their  ovm  interests  - nd  so  they  exact  security  for  the  pay- 
ment of  dehts  and  for  the  performance  of  duties  and  generally" 
for  the  disch.arge  of  o'  ligations,  ';;-hatever  their  nature.   In  purely 
jjrivate  enterprises  assurance  is  exacted  in  such  cases,  araonc;  a  mul- 
titude of  others,  as  this:   A  undertak.s  to  huild  a  dwell ihg" for  B 
according  to  plans  and  specifications  and  to  furnish  all  the  mat- 
erial and  do  all  t.'-.e  v/ork  required  hy  such  plans  and  specificat- 
ions. B  requires  A  to  cjive  assurance  that  the  v/ork  undertaken 
will  he  done  in  a  good  and  worla:ianlike  manner  and  according  to 
the  Guilder's  art,  and  th- t  it  v/ill  he  coiipleted  v/ithin  the  time 
stipulated.   In  short,  3   requires  assurance  that  A  will  faithfully 
execute  his  contract  acco-ding  to  its  tenor.   A's  promise  and  per- 
sonal responsihility  are  not  sufficient  to  insurs  the  perfonnrjice 
of  the  contract.   Those  \7ho  fumisli  material  for  the  "building 
have  a  statutory  lien  on  the  "building  for  the  material.   This  very 
statute  is  in  itself  a  species  of  assurance.   Ther  ;  v/oi-ld  he  no 
need  for  such  a  statute  if  the  party  who  made  the  contract  for  the 
material  were  a'le  to  meet  the  contract,  hut  experience  has  shovni 
that  the  material  :-'_an  and  the  lahorer  suf  er  in  such  instances, 
hence  the  statute  pives  a  li-^n  for  such  services, 
STATUTES  CRIJATIi^TG  I'riCFiy^JTIC  '  S  LIMITS: 

are  in  general  force  throughout 
the  United  States.   This  statute  is  designed  to  aid  -aechanics  and 
■'V  rkmen  to  secure  ;ja2,'rii9nt  for  their  services,  and  also  in  a  greater 
or  less  degrees-  to  secure  the  wages  of  the  la':orers  employed  hy 
the  chief  contractors  upon  huildings  and  otlier  improvements  upon 
real  property  and  lahorers  on  railroads  and  ot:.~.or  puhlic  improve- 
ments, as  also  the  furnishers  of  material,  such  as  lumbermen, 
brick  manufacturers,  Czc, 

Overton  on  La"  of  Liens,  Chap. 25 

By  virtue  of  these  statutes  the  mat  rial  man  may 
"by  proper  proceodings  sell  the  realty  of  which  the 
huilding  is  a  part  to  satisfy  his  claim, ,or  may  compel 
the  ovmer  of  tJie  huilding  to  pa-'-  for  materials  v'lich 
the  o^Tiier  did  not  purchase  and  concerni.jg  w  ich  ":e 
did  not  contract  and  for  which  he  ha.,  alread^r  paid  the 
huilder. 

Because  of  this  la;v,  the  ov/ner,  as  a  measure  o." 
self-protection,  should  require  th.e  "builder,  unless 
he  is  amply  responsible  himself,  to  give  ac^surance 
not  only  that  the  -'ork  will  be  faithfull:'  done,  but 
that  the  materials  and  labor  entering  into  the  v.'ork 
\7ill  be  pa  d  for  by  the  contractors  so  that  no  lien 
shall  attach. 
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3UT   TIi:^RE   in  ITO   LIJTM   VQR  TATriRI/'iS   OR   LTGOR 

entering   into   the   con- 
struction  of  PUIIIC  '.orl:.      At   any  rate,    t>iis    is   the   rule    estab- 
lished "by    the  -jeight    of   authority,    and  seems  undeniahle      in  prin- 
ciple,   inasmuch,    as  pulolic  property   is  exempt   from  seizure  and 
sale  undj-r   execution^    upon   grounds   of  public  necessity.      In   aiiy 
event    that   statute   has    t'-i   "be  very   clear   in   its   terms   to   v;ar:;ant 
the   assuc.iptibn   that   public  pronertv  was  m  ant   to   be   included, 
?.UT  LIlGISIi-^.TIOlT  HAS    SOUGHT   TO  PROVIDE   SECURITY 

for   the  payment   of 
labor  and  materials   ent-vring   into   the   construction   of  public  work, 
V'ith  tills    idea   in  viev/,    the  I'lichigan  Legislature    in  1883   enacted 
a   statute   providing   tiiat  when  public  buildings    or   other  public 
works   or   improvements   are    to  be  built,    repaired,    ornamented  C:c.  , 
the   parties    enterinr   into   the   contract   --contracting   on  behalf   of 
the  municipality--s]iall   require   a  bond  of   the  builder   or   the   con- 
structor  of   the  public  •.■•'■.' rk  that  he  v/ill  pay  for  \/hatever  material 
or  labor   goes   into   the   ooructure      or   the  public  work  vrhich  is   the 
subject   of  the   contract. 

IE   THi;  DAYS   oy  LOGGING  in  llichigan   e^rperience   showed 
that    the   contractor  v/ho   took   the   job   of  putting  in   the   logs 
for    the   log  ov/ner   did  not   alv/ays  pay  "i'ls   laborers   and   did  not 
always  pay  those  :rlio  furnished  the  materials   for   the   camp. 
So   along  about   1880   the   legislature   enacted   a  statute 
that  one  who   did  labor  upon  logs   or  any   of  the  products   of 
the   forest  mentioned   in  the    statute   should  have   a  lien 
upon   the  product   of  his  work,    and   the   result  was   that   the 
labor  was   secured. 

Comp.    La\-s    of   1897,    qec.    10745    -    45 


i    M    .  \l 


:  t 


'iOOiC' 


sun  i;:  t  y  s  J!  i  p.  4 

L:;;nTiiRT,  ii . 
--9O0 — 

At   the    close   of   tho  precodiug   lecture   I  ■;  .s    directing   att- 
ention  to   st'.tvtes   desi^-ned   to    afford  protection  to   la'jorers 
and  material  men  -vylio    e::pended   t>_Gir  labor    and  employed   their 
materials    in  p-lDlic  v/orkG,    and   I   quoted   part  of   the     Michigan 
statute  on  this    subject.      Statutes   in  substance  like   the 
one   q\  oted  are  generally   in  force   throughout   tho  United   States. 
Statutes   giving  a   lion  to   the  naterialnan  and  laborer   in  the 
case   of  private  v/ork  and   statute:-'  requiring  a  bond  for  the   satis- 
faction of  all   debts    incur   ed  for   labor  and  r^iaterials   entering 
into  p\:bllc  buildings   afford  reasonable   ascv.rance   that   labor  and 
material   in  both   cases  \7ill  be  paid  for, 

Con,3ress   lias    enacted  that   any  person    or  persons    entering 
into   a  f-rraal    contract  'jith  the  United   States   for    the   constru- 
ction  of  any  public  building  or   the   prosecution   and   completion   of 
any  public  v;ork   or   for      ;    airs  upon   the    same    shall  be  required 
before    coi'-miencing  sucr.  '■      u:   to    execute    the   usual   penal  b  oiid   v/ith 
good  and   sufficient   surefj/'  '.Vith    th.e  additional   obligations      that 
such   contractor   or   contractors   shall  promptly  make  pa;T,ients   to 
all   persons    sup  lyin,:;  him  or  thorn  with  labor    and  materials    in  the 
prosecution   of   the  work  provided  for    in   such  contract. 

U.'J.    Stat.    1894,    C    280;    28  St,    at   Large     p   278 
PUBLIC   OFJ^ICir.;-.. 

All  persons  holding  positions    of  trust  under    the 
federal   govenr^ient,    this   state   or   anj^  m.unicipality   thereof,    are 
required  to   give  as:vurance  by  "ij   of  proper  arid   adequate  bonds 
for   the  faithful  discharge   of  their  duties   and  for  the   safe  keep- 
ing  of  public  moneys  and  valuables.      This   requirement    is   so  general 
and  so  ■'^vell  knovm  and  understood  as   to  make    it  unne   cessary 
to   cite   any    individual    i.istances.      /umong   thi;m,    hov/evor,    ere    the 
ITotary  Public,    Co:i3table,    Treasures,    .':c. 
SURETY  C01tP/JTi;:3 . 

Legislation   in   furtherance   of  assi;.raxice   is  found 
in  those    statutes  vr   ich  authorij^s   the   organization  of  corporations 
for    the  purpose   of  guarantying  bonds   and  undertakings  as  well   as 
the  fidelity   of  persons   holdiri:.,  positions   of  pu^jlic   or  private 
trust,      Com-'anies   organized  under   such  statutes,    doing  their 
busine-s    sub^iect   to   public   inspection,    gre.-.tly   facilitate  busin- 
e-^ic  and  make    it   easier  for    contractors   and   obli'.gors   and   safer 
for   the  public    at   large.      Ilo   question   in  general   ever   arises  as 
to   their   responsibility^  as    suret-es.      Stc^.tute.    authorizing  them 
are  held  valid, 

Hurd  V  R,?..    Co.,    3"^   I-Iufi   109 

Cramer  V   Tittle.,    72  Cal.    12,    11  Pac.    852,    Sjpt.24 
1885;    12  Pac.    869,    ."eb.    9-1387 
TRU^.T   COITPAl^I '^S . 

Leg    slation   is   generally   frruout   the  Unitjd  States 
authorizing   the    incorporation   of   trust,    deposit  and   security   com- 
panies,   the   functions   of  v/hich  vary  as    the    st.:,tutes  under  which 
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t>iey  are   orrranized.      The  M:chi.^:aji    statute    is   found   in 

O.ap.    162,    Con.    Lav/s   1897 
Huch  companies   are   gener;-lly  authorized   to   loecoino   sureties   for 
administrators,    guardians    or    other   trustees   or  persons    in   cases 
'.There,    'b:'-  la\:   or  otherwise,    one  or  mor.-'   sureties   c.ro  recuired, 
and   also    the   assur  •   the  validity  of   titles  to   real   est^.te,      ijiey 
are   the    subjects   of  pul.ilic   ij-spection   and    control,    to    the  same 
extent   as  Panics   are,      Th'.^-^  have  becorjie  an  important   factor   in 
nodorn  "business   life,   but  v;hether    they  have  r   suited   in  general 
benefit  may  perhaps  be   questioned. 
Ul^JXrn-'R'S  LI/LlILITY  co:Ti^:'i:^s. 

These    corporations,    authorized  by 
statute,    have  becoy.e    a  ^ery  important   and  useful   adjunct   of  the 
manufacturin']^  •jorld   and  are   found  everjAvhere  ^;7here   dangerous 
iiaciiiuerjr   is    operated  fro!n  \7hich  employes   and   others  may  receive 
injury  r/hich,    of  caused  by  negligence   of  tho  raani'.f acturer,    \/ould 
result    in   the   recov   ry  of  hea.vy  damages    s^'ainst  him. 

This    form  of   assura-nce   is    one   of   the  most   recent   yet   devised. 
It   has  been  knowTi   to    ths    business  V'Orld  less    than   tv/enty   /ears. 
The   first    case   on   the   subject    is   said  to  be- 
ll ■nr^-  P.ifel  Bar   el   Co  v  llmployGrs  Liability  Co. 
q,  B  Liv  Kar.    1884,    C   of   .pp,    July  1884 
This   form  of   assuranca  v/a,s  brought   into  being,    solely  by  the   con- 
ditions of  modern  life,      Th^e   common  lav;  imposed   a  liability  on   the 
employer   for  any  form  of  negligence   in   the   emplo:>/ment   ox    operat- 
ion  of  macliinery  ^/hereby   the   servants   of    tlie  employer  received 
injjiu.r^/,    but   this   liability  v;as   not   a   serious   cause   of  loss  until 
manufactories  had  grovm   to   consider5,ble  proportions,      'v. hen   it 
came   to  be  understood  that   e-vary  man     ngaged   in  business   and 
every   ov/ner   or   lessee   of  business  property  ^?;era   exposed   to   heavy 
losses   from  accidents   to  the   persons   of  others,    the   chande   cf 
■vrh:'. ch  no  prudent   man   could    ignore,    a  n  ^.7  demand  for   accident   in- 
surance agc.inst  personal    injuries   arose  v/hich   it  was   the  legiti- 
mate  function  of  a   ci'"ent   insurance   com"oanies   to  meet, 

Ihip.    Liab.    Co.    v  Mer-ill,    155  Jlass.    404,    29  i:.--.529 
Anoka  Lbr.    Co.    v   '"ic'    i-.   Cas.    Co.,    So  JT."  .     ("linn)    353 

Dec   1S95 
This  foi-m  of   insurance   affords   an    int  ..resting  instance   of 
the   readiness  •.;lth  v/hich  the   exegiencies   of  business    are  met,    and 
also   an   interesting  illustration   of  the   continueiug  gro". 'th  of  the 
C02imon   lai". 
Til-:  PRACTICAL  \  OI^vIl^G   0?  LIABILITY   i;TniIRAi>iC:" 

is  beneficial   in   tv;o 
v/rys: 

1-1'Ieritorioi-s    claims   are,    as  a  rule,   paid  '-'ithout   contest. 
ClL-;,ims  vathout   legal  m.rit   are   forgiit  by  the   companies   and   fot 
to    a  finish. 

2 -In  most    comxiunitivs   thei'e  are   practitioners  who  ncLke 
it   a  bi\siness   to  hunt   out   personal   injury   cases   and   try  them   tliru 
for  a  percen^fcage   of    the   recovery.      The   ethics    of  the  profe-jsion 
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frovm  upon  practice-  of  this  sort  ^.nd  it  is  generally  con- 
ceded that  such  practice  is  dangerous  and  demoralizing. 
Much  of  this  sort  of  r^ractice  has  "been  clininated  hy  emp  oyer's 
lia^bility  insurance  companies. 

Prom  the  forego  in ;;  e:':a:nples 
and  illustrations  it  is  obyious  -.That  contracts  of  assurance 
arc,   "ontracts  of  assurance  arv  undertalcings  to  afford 
security  or  indemnity  against  loss  that  may  occur  from 
another's  "breach  c   oontract  or  that  may  have  occurred  or 
may  occur  from  another's  v.ast  or  f-ature^lsreach  of  duty. 
They  include  all  liahilities  of  a  tMrd  person  ho\7ever  they 
may  arise  and  therefore  incl'de  liahilites  arising  out  of 
a  v.-ron  ;,ful  act  or  tort  as  well  as  those  arising  out  of  a 
contract. 

Kirhh.-.m  v  Marts r,  2  3  -S:   Aid.  613 
3ah:;r  v  ."'or-  is,  33  ^:an.  580;  7  ?ac.  267 
Contracts  of  assurance  arc}  defined  as  subsidiary  con- 
tracts intended  to  secure  the  perfonr.ance  of  the  contract 
or  contracts  ass\-.roa. 
PAST  TORTS. 

The  cases  a'.'Ove  cited  are  illustrations  of  such 
assur  ance. 

fjtur::  torts. 

The  case  of  o  e  hecar.ing  suret;/  on  a  huildit-.s 
er's  hond,  --herein  he  undertalcas  to  iuderanify  those  vfl:iO 
suffer  injury  from  the  nep;lic*^i^ce  of  the  "builder, in  and 
ahout  his  apparatus  or  in  the  construction  of  his  v/ork,  is 
an  illustration  of  such  as .^ur ance. 

Contracts  of  assurance,  as  ■  e  have  seen,  embrace  all 
undertakings  havinr  for  their  ohject  the  further  security 
of  principal  o':iligations.   T^/o  terms  are  employed  to  sif.nify 
this  futthsr  as.nirance  and  it  vill  he  found  that  such  contract.: 
as  ar:  designed  to  furnish  additional  security  for  tlie  dis- 
charge of  the  principal  ohli'gation  pas-j  in  the  books  under 
the  name  of  gi^aranty  and  suretyship. 
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GUAR/J'TY  /im   SUR   TYSKIP   COJTTR/.STIJD. 

The   assuring  contract  pass- 
ing under   the   name   of   ^T^aaranty  -  .c.^   oe  made  contemporaneously 
^^ith   the   contrct   or   contracts   assured,    or   afterv/ard,    or  "before. 

Hallory  v  Dilloic]-:,    21  :'  Y  412 
Guaranty'-   is  a   collateral  and   secondary  undertaking. 

KornL;  v  ITontgoraar  ■-,    4  \'I  Va  29 
The   contract   called      SirFLi-JTYCIIIP   is   an  undertaking  which   is  part 
and  parcel   of  the   contract  assured.      The-   tv/o  kinds   of   assuring 
contracts,    guaranty   arid   suretyship,    are  undertakings  to    ansvver 
for    the   deht,    default    or  miscarriage   of  another.      It    is    only 
in   tlais    sense   that    they   can  properly  he    embraced   in  a  single 
definition.      Theyare  both  within   the   statute    of    frauds    and 
must    ther   fore  he   in  writing  and   signed  hy    the  party   to  he 
hound  or  r:c. 

^-uraanty  and   sur -.tyf;;]!!!)  have  points    in   cornrion.      Both  helong 
to   the   family  of  assuiinf.,  contracts   and  resemble    each 
other    so   closely  that  coi.-.rts   often   confound   them.      The  dis- 
tinction bet\7een   tliem  is   often    shadow;^'-,   yet   there    is   a   sub- 
stantial  distinction  which  not    infrequently   involves   important 
consequences.      The   term  guaranty   is   often  used  by  parties 
\/here    the  undertaking   is   clearly   that  of  suretyship.      The   dis- 
tinction between   the   two   is   clearly  pointed   out   in 

.State   V   'aieelBr,    95  Ala  371 
In  this   case   the    court    said,    ""liere    the   sponsors   for   another 
assume   a  primary  and   direct  liability   to   the   creditor,    v/hether 
that   liability   is   conditional    or  n.:t    in   the   sense   of  being 
omitted   or  postponed  uhtil   scne    subsequent   occurrerce,    they   are 
sureties,    not   gua'antors,      V/hen   they   assume  a  liability  secondary 
or   collateral   to  that   of   the  principal,    they   ai-e   guarantors, 
not   surotios."      ITo- r   do   not   fall    into    the  mistake   of  ass^xning 
that   a   contract   of   suretyship    is   ever   a  primary   a  contract. 
It   is   ar.vays   a   collateral   contract  hitched  upon  some   other   con- 
tract.     So    in  a  contract   of   gu.araaty.      In   this   respect 
they   are  alike.      But   the   obligation   of   the   surety   is    co- 
extensive v/ith   that   of   the  principal  and  it   is  joined   so   close- 
ly -/ith   it    th   t  the    creditor  may   sue    either.      The   contract 
of   guaranty,    ho\;every.  bears  more  of   the   features   of  a  coll- 
ateral  engagement   than   the   contract    of   suretyship.      Still   they 
are  both  collateral    contracts.      Both   aa-e    to   answEr,    not   for 
one's    ov.ii   ob^-igation  but   for   the   obligation   of  somebodj"" 
else.      They  both  stand   to  p:,edge   their   ov/n   liability  for    tiie 
default   of  somebody  else.      The  moment   the   contract    is  a  direct 
or  personal   contract,    it   ceases   to  be   a  contract   of  surety- 
ship,   or,    more  properly   speaking,    it  never  v/as   a  contract   of 
suretyship.      It    is   only  a   contract    of   suretyship  v/hen   it  belongs 
to   anothc'"   contract. 
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If   the    sponsors   undertaJ-a   to  pa;''  money,    or  do  any  act,    in 
the   event   "heir   principal   fails    fierein,    they  are   sur.;ties, 
not  guarantors.      The   surety  says,    I  ••.■ill   pay  if  A  does  noi. 
The   gu.a -antor   says,    I      ill  pay   if  you   caroot  make   A  pay. 
That    is,    if   they  assume   the   performance   only  in   the   event   their 
principal    is  unahle    to  perform,    they    are   guara/.tors,    not   sure- 
ties, 

A  surety   is  bound  \-ith  :.i   s  principal   as  an  original  prom- 
isor,   and  his   ohligation   to   ps^v    is   clearly   absolute.      There   is 
no   distinction   going  to   the   forn  of   the  undertal'Cing:      The   con- 
tract  of   sur.tysMp   is   joint  and   several   conti-act   of  the 
principal  and   sur  ty.      This   does  not     mean   "joint   and  several' 
exactly/   in  the    sense   of  jojnt    and  several   obligors,    as  v/i  tli    the 
makers   of   a  promis -,ory  note    (I   am  ..o-/  us   iri's  the   sug:;estions   of 
this  Alabama  case,    supra),    but    it  m'^ans    that   the   surety   is 
'vcund    onthat  contract    as  \7ell   as   the  principal,    and  v/hen  default 
occurs   the   suret-'-'s   oibligation   imraedictly  matures   cjnd  a   cause 
of  action   Borises  upon   it. 

The    con-ract   of    ^;uar  nty   is   a  separate  undertaking   of   the 
guarantor,    in  \jhich  the  p:-incipal  does   not   joi.'.      It  has  been 
}ield  that  no    contract   joined   in  by  the    debtor  and   another   can 
be    one  of  guaranty  on  the   part   of   the    latter,    tho    it   is   quite 
likely  that  a   case  might   arise  \fhich  v-oul:!   involve   only  a  sec- 
ondary liability  on  the  part  of   the   sponsor   even  t' o   the  under- 
taking T/ere  joined   in  by  the  principal, 

Jl&^illan  V   ^cjik,    32  Ind   11 
r.ygard  v  T7hi"'e,    52  Pac*    St.     i40 
In  re   Panf,    T.yJr  v   Katch  Ex'r,    52  Pa  St   5  25 
Still  do\7n   to   tv;o   or    tlir  ■  o  years   ago    the  matter   senBrned   to   be    in 
some   doubt   in  rnai'^''   of  the   states,    just   as   you  v/ill  perhaps   find 
it    in  doubt  '.^hen  you  go  oi- 1    to   practice.      As   late    as   1892,    in 

::e   ^.hei-man's    estate,    151   ?■     70,    25  A  35 
the  court   referring  to   the   e   othsr   cases,    supra,    says,     'The   ex- 
tracts  from  the    opinions    of   the    eminent   Pennsylvania  jurists 
draw  v;ith   remarkable    clearness    and  p.'rcision   the  distinctness 
betv/esn  a  contract   of  suretyship,    and  accurately  define   the 
respective  ri  ^Jits   and  1.'. abilities   of    the    svrety  and  the   gu.ai"antor, 
The:'e  has  been  no  departure  by  this   court   from  the  principles 
announced   in   them.  '      But   there  has   not  been  an  ability'' 
al\7o.ys   on  the  part   of   the  business   cummunity,    and  perhaps 
of   the  profession  to   ap;  ly  that  distinction,     jven   though  so 
clearly  point   d  out.       'Some   coin-ts    seem  to  have  be  n  charmed 
^'ith  the    e:cpros3ion   that   the   contract   of  the   sur:ty  is   to  pay 
if  the    debtor   do  not,    thr.t   of  the   guarantor   if  the   debtor   cannot.' 
The   expression  makes   a  viiy  prettj/-  epigram,    but   it  do   s  not 
state    a  rule    of  law  -jhich  co'-rts  uniformlj'-  observe.      The 
true   distinction  between   s-'rety   and   guarantoy   is   obscured  by 
the   lo-.sness    and   lack   of  nicety  of   expression   end  by   the   fact 
that    the   term  sur:-ty   is   frequently  us -d    in  diffsrent   senses,    e  g 
the   term    'suret--'    is   sometinos   employed  to  designate   anj""   one 
who   is   liable    to   a   third  person  for    the   debt   or    obligation 
for  Which  a  third  person    is  ultinatoly   liable   to    another  per- 
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son'i.    Gometirn'j':   such  person    is   not   a   sur   ty    at    all;    he    is 
strictly  a  guarantor.      Soneti^nes  he   is  not   a   ^ujxEantor   at 
all,    he    is   simply  an  indorser.      An   illustr   ticn   of    this    is 
found   in  the    familie.r  proposition   tho,t  the   surety  v/iio   is   ccci- 
pelled   to   :;.ay  the   de'ot   secured   is   entitled  to   ccntrihution  from 
his    co-sureties   and   to   r -Ji-.ilDursement   from  the  principal:      proposit- 
ions v/hich  o,p   ly  ■■./itli    equal   force   to  sureties   and  guarantors, 
and,    we  may   sa^,',    to    indo-aers   as  v/ell. 

DeCollyc:-    on   Guaranty  C:   Surotyship,    G^ir.p    6 

Case  V   Shocnan,    51   Tlun   472,    16  1'  Y  Siv:'P    235 
In   this    last    case   the   oourt   cloarly  points   out    the  distinction 
iDetv/  en   the    two   contracts   and  then  m sices   a  mist  Dice   in  ap  'l3'"ii'ig 
the   t :  rms . 

Af^ai  ',    the   term    'f-aarantor'    c/'tsn,    when   co.rectly  e.i- 
ployed   in   its    strict    sense,    may  vary   some^7hc,t    in  m  aning,    and 
the   ri::hts   and  l' abilities   of  a  giarantor  may  vary  accorcling   to 
the  nature    of   the   givon   contract,      e   g     a  gu.arantor   of  coll- 
ection  is   not   lichle  until   the   creditor,    after   defc.ult,    has 
ex]aausted   t'le  prop   r  legal  means   of  enforcing  pavment  by  the 
principal,    v,':'-ale  th.j   gur^antor   of  pa  m-:nt  usually    is  held 
i  ■  ahle   at   once  upon   default    even  "before   an^-^  demand  has  "be  n  made 
upon   the  principal. 

The  guaranty   of  payment,    v;hich  in  fact   ap   roaches  very 
closely   to   a  CD  ntract   of   suretyship,    is  nevertheless   disting- 
uishable  therefrom   in   this:    that   the   surety  undert   kes   jointly 
v;ith   the   principal   to   see   that   the  debt   is    apis  and 
to  pay  if   the  principal   does  not,    'vhile   the  guarantor   of  payment 
agrees   not    to  pay   the   de'bt  hut,    incase   of    the  principal's   de- 
fault,   to  answer    to   the   creditor   for   the    conseqv.ences   of  such 
default. 

To   say  that   the   courts   always   regard   the  distinction  "be- 
tv/e:n   gi:a:-anty   and    suretyship    is    to    sla^t   our   eyes   to  a  multi- 
tude  of   cases^'.-here    it   is  practic   lly  disregarded.      The   d   s- 
tiiction  pointed   or.t    exists,   hut  is   disregarded   so  frequently 
that   great    confusion   still    exists.      -t  must   he    admitted   thr.t 
guaranty   and   suretyship   are  freauently  used   interchangeably  by 
the  "bsst   ca'.rts, 

Mcltillan  V  Ban.1:,    32  Ind.    1   1 

LaRose      v  Lr.nk,    102    Ind   352 
GUAryjrTY,    suretyship   Cc   ITTDORSIIETT    COj'[?;\RTID.    ;ui    indorsement 
is    tlie  v/ritin-  of   the  name   of    the  holder  upon  an   instrument 
vrith  intent   to'   transfer    the    title   thereof   or   strengthen    tiie 
security   of  the  holder.      Indorsement,    strictly,    ap-  lies   only   to 
negotiable   instrum.ents.      /n   indorsamait   is    a  distinct   con- 
tract by   itself.      It   had   its    origin,    in   :-.nd   is   confined   to, 
negotiable    instruments.      It    is    a   contract    somethii'g  in   the 
nature    of    a  guaranty.      The   indorser    simply  writc-s  h:i  s   najne   on 
the  back   or   other   proper  part    of    the   instrum.3nt   -   then   the   lav/ 
writes   his   coi-rtract   for  him.      I'Tot    so  \-ith    t^e   guarantor:    he 
writes    o^-,t  his   contract. 

OaJcl3"  V  "ooraian     21  '.Tend.    58o 

Kings -.an  v  Coopin-,  137  111,  344,  28  N  7,   48 

Osgood's  Adn^.  v  >:ar-c,  17  jed.  575 
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M   Il^OHSTIR.   IS  IIA:"^tJ'  o^LY  \7h  n  tha   note   has  ^^eep    dul- 
ri--3sented   for  pa-ment    on   the   exact   date   and  •••h  n   due   notice   has 
iDeon   given  him   of   it.   non-pa^msnt ,    in   strict    co-^pliance   with 
the   la-'   as  to   the   time   and  method   of  service   of  notice.      If   these 
conditions    are   not    (D  :npliod  v;ith,    the   indorser    is   discharged, 
and   thct  -/ithc  t   ref e .-en'.-o   to  the   fact  vrhether  he  has   suffered 
damages.      A  guarantor   ip   lia'^le  upon   receiving  notice   of  non- 
pa:Trient    within   areas onal:.;- e    time,    and   even   tho   notice    is  unreas- 
onably decayed,    this   discharges  him  only  pro   taiito   -   only  to 
the    extent   of   thedamages  he  has   sustained  hy   it. 

"tory   on  Promissory  notes,    Sec.    460 
A  guarantor   of  payment    is   lia'-^la  '/itho-  t  notice. 

Roherts  v  Hawkins,    70  :.ich   5  36 
The   relations   of   surety  and   indorser   to    the    assuring   co/itract 
are  very   sigiilar.      The  rightr,,    duties   and  liabilities   or   sure- 
ties  and  ordina,ry   indorsers    are   so  clearly  alike   that  most 
acts  A'hich  will    dlscha-^ga    the   one  vail    discharge   th:;      ther;    yet 
there   are   differences,    e    g  the   sarfi   difference   e::ists  "be- 
tween suretyship   and   ind'i.sement   as  "bet-.Teen  gu.aranty  and   in- 
dorsement   in    f'is:      due   u.c;:nand  must  be   made   cjid  due  notice   given 
at   tho   time   of   the  mr.tu.rit-'    of  the   note,    else   the    indroser  \/ill 
be  discharged    from  all   liability;   but  a   surety  continues   liable 
upon  his   ontract  '"ithout  denand  and  -/ritho'-t  notice   and   thogh 
the    creditor    sleeps.      A  sv.rety  -lay  stir   the   creditor   into 
activity  \r  notice    to  tlie  principal  debtor,    and  for  re  gleet 
on  the   cr3ditor't3  part   to   jursue   the  principal   debtor   the   surety 
'vill  be   no   lcng:r  bound.      ITot   so   the    indorser:    he    can:;ot   call 
upon  the  holder   of   a  protected  note   to  sue   themaher   and, 
if  the  holder   refuses,    thereby  release  himself.      If    the   in- 
dorser   '..'ishes    instant   recourse  upon    the   principal,    it    is  his 
duty   to   ".?g/-    the   note   ai  d   sue    for  himself. 

"•'tephens  v  Br^ak,    88  ^a  st   163 
The    liability   of   an   indorser    is   greater   thaid   th    t  of   a   surety. 
The    surety  beoo     -es  bound   simply  for   the   accc    odation   of   --is 
principal,    and  whatever   defenses    the  princip,:.-l   succeeds    in 
making   inure   to    the  benefit   of   the   surety,    v/lioss  undertalcing  is 
identical  v/ith   thc-.t   of   the  principal.      On   the   other   hand,     tlie 
principal  may  bo  able   to  malce   a  valid   defense   ajid  theindorsor 
be  bound.      T]ie    contract  nay  never  have  been  good  as  b -t-./een 
tiie   imrA.^iiiate  parties,   but  when  an   indorser  has   intervened, 
th-..t  contract   vrill  be  gc    d   .-■.s   against   the  principal,    altho-.    h 
there  has  been   a  total  ^7ant    of   consideration,    provided  he  T/ho 
asserts   the   ri^h.ts    in  the    contract    is   a  bona  fide  purchaser, 
for   value   ajid  '/itho--t  notice. 
THE   -SUR-'TY  BY  SIG/'Il'G  T:-C^  PAP;  ?.   T)0  S   l^OT 

;nt   r    into   a     ne:/   or 
different   contract    from  th^.t   in  v/hich  "'is  principal  has    enter- 
ed.       The   o^:-ligation   of  principal  and   svrety   is  generall      con- 
temporaneous  and   is   joint,    or  may  be  both  joint    and  seve.  al; 
but  \/ith  the    indorsar    it    is   dif   ferent:    he  usually  receives    con- 
sideration  for   :\is   promise.        If    the  note  he    indorses   is   for 
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any   cause    invalid,    he    is  nevertheless   "bou.'d. 

You   are   all   av:are    th  ft   if  a  note    is  \7itho--t   consideration 
or    is   founded   on   a  gaming   or  us^arioi-s    considerat ioTi,    or    is 
forged,    an   andorser   'wuld  "bo  liable  on  his   indorsement  not- 
^"'ithstandi  ;'•   the  principal  might   on    that  account  "be   released 
from  its   ;  r.  ment.      lie  ■vo^'ld  lilce-/ise   he   lia'^le   on  his    indorsement 
if  -'hen  he    indorsed   the  paper    it  had  he;.in  "barred  "oy  the    statute 
of   limitc-.ticns   and  no   action   could  have  bean  maint?.lned   on   it 
against    the  maker. 

Grahajn  v    .  obertso  ■.,    79     -a  72      3   G    611 
A   SUR  TY  LlAY  LII'IT   Kir,  LIA  ILITY 

to  sanethin;^:  less  than  that 
of  the  contract  of  assurance,  but  an  indorser  caniiot  and  at 
the   sa.ie   time   pas^.    title. 

Lindsay  v  Prico,    3,:.    Te      282 
Another  mark   of  distinction  betv/een   the   guaranty,    sur3tys}iip 
and   indorsement   lies    in   form«      'l':ie   oo  :itract    of   a   ';;aHrantor 
or   a   sv'.rety   is   almost    inva 'ia""  1''   exiDressed   in   terms:    that    of 
the    indorser    is    implied  by  lav^  from,   the   fact   of  signin  his  nane 
onl'. 

The    cont-act    of   the    guarantor   and   the    sv.rjty   is   a   creature 
of   the    comrion   la.vr,    by  -.Thich  the  rights    aiid   liabilities    of   a  guar- 
ant;,'  and   sur.ty   e:re   det    minedo      The    cont   act    of  an   indorser 
is   a   creature    of  the    lar'  merchant,    by  v.^hidi    the   ri^ihts   and 
liabilities   of  the   indorser    a^-e  det    mined,   modified   to    some 
extent  by   the    cor;ra.on   lav;,    o-  ing  to   the    fact   that    the   la: '  merch- 
ant ^.7as      administ  .red  by  the   common  la"  courts, 
TIT'   CO;'T"  ACTT   CO"TIDI]PJi:D  s:TAi.;.T::LY:     (a)    OUAP.A>TTY. 

A  gLiarrnty   is 
a  promise   to  ans--  r    for   the   pa:Tijnt   of   some   del^t   or   the  per- 
formance  of   some   duty   in  case   of   the   fail   re   of  another  per- 
son v/ho    is    in   the    fr  st    instance   lia'^le   for    such  p£;-'-ment    or  duty. 

^ell    on   G  '>.  S.    1 

Daniel   on  I'og.    Ins.    4t  •:   ed   S  1752 
Another   defiii.ition   is    tl'.is:    A  guaranty    is   bj-i  undertal-cing  by   one 
person   that   another    shall   perform  his   contr   ct   or  fullfil  his 
obli;-ation,    r.nd   if  he   doe-  not   the   giiarantor  -.vill   do    it   him.self. 

Atv^ooc   V  Lest    r,    20  T.  I    3   0 

Girdey  v  C-.-.p-on,    72   111   13 
ITo  serio'-s  mista].:e  v/ill  '^e  made    in   adopting  either   of  theije 
definitions.      He  v/ho  m.akes    the    giiaranty   is  called   the   guar- 
antor;   he    for  ^jhose  benefit    the   guaranty   is  made    is   called   the 
guarantee.      He  '.vho    is  ultima.t   1:'^  liable   for   the   paimant    of 
some   de"-'t    or  performance    of  some    o'-.li  :ation    in  respect    to 
"•Mch   a-i  other    .  cts    as   guara   ty   or   sure  .y,    is   ciled   the   prin- 
cipal  or  principal    debtor.      He  \.'ho    is   entitled   to   enforce    the 
debt    or  obl?.gat  on   against    the  principal   debtor   or  ^.is   sur-.ty, 
or    to  hold   the   guarantor   answerable    in   case   of  non-pa  xi.jnt   or 
non-performance,    is   called  the   creditor  or,    in   the   latter     case, 
a  guarantee. 

__o--o--o--o--o--o--o-- 
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LECTURS      IV 
--cCc-- 

AS    TO   TIH^IR  IT.:,TUK],    GUARAJ^TiyiS   Am   CLASS-T'I.JD  A: 

general   or 
special,    ll>ited   or    cD  ntinuing,    absoTute    or    conditional.      A 
Guaranty   is   GKNIEAL    ;hen   it   guarantiee   any  perjon  w-.o  -lay   act 
upon   it. 

Union  Ban]:   v    Corjter,    3   r  Y   203 

ITory  V   Thouas,    ns      t   157 
A  guaranty  is      SP~;CIAL  v.-hen  the  person   or    class   o:^  persons   is 
specified.      It    is    addressed    to   a  particular   individual   or 
fir:Ti,    and  such  individual   or   firm  alone  has   the  ri"^"  t    to  act 
upon    it.  5ani:  v  Bi  -lendorf,    90    l!:  1  396 

Svansville  v  Jlaufinan,    95  IT  Y  275    (L^  <^Y- 
The   foregoing  are   the  usual  meanings  of  the   terms   general    and 
special   guaranty,   hut   the   terms   are  someti-.?.es  used   in   other 
senses.      Thrs   a   given  gu.aranty  ma:--  he   general   as   to    the  -A^iole 
world,    to  v^iom   the  principal  may  ^-c   accredited   and   to    an;,^  port- 
ion  of  whom  at  his  v/on   option  he  may  mcke   the   gu.arantor  a 
debotr,    and  at    the   s^Jiie   ti-ne    it  may  he    special  as    to    the   amount; 
or   it  may  he  unlimited   or  general    as    to    the   amount   aiid  Special 
as   to    the   parties  who  may  act  upon   it. 

Tavlor  v  \;etmore,    10   0.    491 
And    even  v/hen  general    ooth  as    to   amount    a-.d  pirsons,    it  na;.'- 
contemplate   only  a   single   tr ajisaction,    or    an   open  and   contin- 
uing  credit   embracing  several    transactions.  ;,«>  j^^ 

Union  Ba.  Ic  v   Coster's   :^:'.-.    3  :',■:     2'l4      C/>     *  / 
LIMIT ]TD   GUAR-'^TY: 

It    is   al'.'rys   compete.. t   for    the   guarantor   to 
^i^iit   hv.s   liability  by  the    terms   of  ■;is    contract   in  respect  to 
Ti:'fF.,    AMOUrT   OR  PARTIES.,    and  \men  '  e   does   so  he   creates  what   is 
kno-..'n  in  the   law  as    a  linited  guaranty.      If  such  limitation 
be   disre.jarded  by    the  party  v;ho   claiis  under   it,    the   guarantor  '  i;  - 
iel^ffot  bound.      The   amovrrit   of   the  liability  cannot  be   en;  arged, 
nor    the  time   extended,   by  anj/one  ofier    than  the   guarantor  him- 
self.     None    can   accept    the   propositions   of   the    guc'-.ranty,    or 
acquire   any  advantage   therefrom,    unless  he   is   expressly  referred 
to   or  necessarily   e-ib  "aced   in   the   description   of  the  persons   to 
■v7hom   tb.e    guaranty   is   addressed.      Guaranties  without   limitation 
as    to   time    or   amount  will   be   considered   to   refer    to   a  single 
transaction. 

Knowlton  v  Kerse",    76  I'e   545 
An   illustration   of   a   lir.:itation   in  respect   to    time    is   found   in 

Rogers  v  \"ar:-en,    8  Johns   119 
In   this   case    the    court  makes  use   of   th.e  broad  principle   of   con- 
struction found   inthe  maxim,    .J^ipressio  unius    exclusio   alterius. 
ILLUS'.:  ATION   III  VT.SPSCT   TO  AJ.IOU:  T 

is   a  vary  ordinary  and  usual  feat- 
ure  of  guaranty.     Bank  v    "oster,    supra, 
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Matthe-.-s  v  ;:^her_)s,    61  J.Iicli  327 

^Jrittenden  v  Ms]:,    46  ^lic'i  70  '    ■ 

Dustin  V  Ogden,    47   111   125 

Oraaha  :^at  Bank  v  Pirst  Fat  Baiiic,    59    111    428 
Cases    in  vrhich  the   stnov.nt    is  limited   are  fr   quently  cases   of 
continuing  guaranty   in   respect    to   the   su'oject  guarantied,      e   g, 
pttrchases   of   goods   from  time   to  ti^rie   for  v/hich  the   guarantor 
underteJce"   to  "be  responsilole   from   timo  to   time,    amount   limited 
hy  'axs  guaranty, 

Crittenden  v  Pisk      supra. 
One    in  trade   is   frequently    able    to   i)rocur,    a  guaranty 
from  some   responsTole  frie:;d   or  party  which  ena'olec  him  to   have 
a   certain    'line',    a:j   it   is    escpressed   -   at   a  hank,    for   example, 
or   at  wholesale  houses.      There   is   a  limitation  on   the   a-^ount 
"but  in  other   respects   the  guaranty   is   general,      A  &  B  are  ♦ 

guara,nteed  a   credit,    sa-",    of   v5,000.    'ly   8.      Expressed   in   that 
wa^-,    that   is    a   GEKETAL,    CO/'Tlj'TTIiTC-   -uaranty  as   respects    the 
time,    and   a     LI>IITSI)  guaranty  as   respects   the   amount, 
(3)    LIMITATION  ON   Ii\T  R^PSPECT    TO   PARTI'^^S   IS    I      UST.'-ATIID 

in 

P.ohinson  v  gingham,  4  Johns  479 

National  Bank  v  Kaufman,  supra. 
'To  Jolin  Robins.  Sir:  If  you  "'ill  credit  P  Johiison  goods  to 
the  amount  of  :-;800.  I  -all  he  his  security  that  he  shall  pay 
^■ou  according  to  the  contract 

Solomon  Bingham,  Jr. ' 
That  guaranty  is  limited  in  amount,  "but  there  is  no  limitation 
expressed  as  to  time,   'as  the:-e  any  limitation  in  respect  to 
parties?   The  co-ort   held  that  there  \vas;  that  tli3  interest  of 
the  plaintiff  in  tho  letter  of  credit  '.vas  not  an  assignalle  in- 

+  p  y*  p  q  +■ 

■      Grant  v  Pa^-1   r,    4   Gran.     (8  U  S    )    222;    co-Op      d,    2-603 
A  CO}TTIj<rui:  G   GUAIL-J^TY  IS 

one  which  is   not    confined  to   a  particular 
transaction  but  which  cov-rs   successive   futivre   credits,    ad- 
vances  or   obligations    existing  at  an     riven  tl-ne,    either   gener- 
all'^''  or   to   a  specified  amount. 

Beo^:s   v  rcCullour/.,    125   '^  Y   298;    27   P  li   251 
Journal   Co     v  Paper. Co,    40   I'l  App   383 
40  :io  ''  A-V'   223  151  Mass   342 

24  N  '■     53 
In   the  Beeks    case  plaintiff  v;as  permitted   to    ahov/  by  parol 
evidenc:;   that   although  addressed  to   an    individual   in  nane   the   guar- 
anty v/as   really  int.nided   for  a  partnership  v/]iich  -./as   carrying 
on  business  under    that     nime. 

Bov.r   Stampin      CO.   v  Poyes 
It  has  been   said  that    the   tendency   is   against   constriiing   gv.ar- 
anties   as    continuing  unless   the    intent   of   the   parties   is    so 
clear   as   not   to   admit   of  any  reasonable  doubt. 

irdsall  v   Peacock,    32   0   st   184 j    of  Am  si -j   572 
'-^hitney  v  I)re\7,    24  Vend   82 
hite  V  Deal,    15   Con    ,    457 
Tlie   tendency   is   against    construing   the   guaranty  as   a  continu- 
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ing  guc.rant    ,    for    tlia   r   asontliat  gua  anty   is   an  imdert  king 
to    ans'.ver   for   the   obligations   cf   a. '0^:0:-    and   all    such  are   to 
he    strictly   construed.      "Iiilo   the    contract   is  not    to  he    con- 
strued differently  from  an^'othor   contract    in  that  the  v/ords 
ars   to   i-:pcrt   an   fiing  other    than  '.vhat   ordinary   signification 
ca"  ^  s   for,    yet    there    is  .iCtliing  to   h^   added   to    the   contr:.ct 
hy   Ir.plicatio    .        So   a  nan' 13    chligation   of  cDv.rse,    •■•ho    aa  swc-rs 
for    taie  obl'.gatiou   of  another,    is  nar   o'.'^r   i      it  "be   confined 
to   a   United   time,    a   s'^t   ti-    ,    vrhereas    if   it  he   continuing 
anvo    e   can  rea.dily  see   th"  t  the    ohlige^.tion    is   enlarged. 
Fo-..-   th3n   that    :nlar-j:ed   ohligation    is   n't    to  he    assu^ned.      If   found 
at   all,    it  "T  st  ha    fcv.nd  ^oy  a   strict   constrv.cticn   of   the    con- 
tract . 

It   is   a  natter    of  conside-a'  le  difficulty  to  dec'.uce   any 
fixed   rules   for  dot.:;r..-!ining  •■hather   o;-   not   a   guaranty   is    a  con- 
tinuing  one,    a  d    'he   reas  n   for   t'ris    is   that   the  phjraseology 
employed  and   circu: 'stances  unde:-   •.  hidi    2ach   'ju.r,r:nty   is    "iven, 
vary   so  :-^idoly.      There   are,    hovcvor,    afe-"  rules   th.  t  so  3m  to  he 
fairly  v.'-ell    established,    althou  •h";    t;:ey     ave   not  heen  ar./a3''s 
uniformly   applied. 

l-"lie--.   hrr   V:^   t   rms   of  a  vTitten   g  c.ranty   it   ap    e.rs 
that    the  parties   lool:   tc.afuture   course   of  dealin,--  for  an  in- 
definite  ti'ie,    or   a     ucces  ;ion   of   credits    g."on,    it    is    to 
he   deemed   a  continuing     xiarcnt^-. 

2-Y1ier3   a  (jiTranty   contains  no    express   Irnitation   as   .to 


either    ti^ia   or  amount,    and   t'lars   is   notihmgiin    .".he   instrvmant 
itself  from  -.-hich  it   can  he   inferred   that   it      as   the   gu.cranty 
or's    intention   to   leave    it    open   as    to  h   th,    th^    .-varanty  v'ill 
he  undor.^tood   as   referring   to   a   single   tra^isacti'-n,    and   even 
■•'here   a   guHJranty   is   unlimite      a;:    to    dvraticn  imd    the   amount   for 
which  the   gijiarantor  v;ill  he   liable   is    considered   to    he   a   con- 
tinuin.'3   one,     -.uch  time  and   amount  m.  st  'Te  re-'.^onal-le  I'.nder   the 
circuvistances    of   the  particuJ.c.r   casOc 

Lehigh  Coal    "0  v    ':callcn.     51  '  i   n   S". 
3-"  here    it   is   douhtfu.l   from  the   lajigv.a.:e  used     hef'e.-   ■ 
a   guaranty   is   for   a   sin   le    dealing  or   a    continuous   O-O,    no 
presumption  -/ill  he   set  up   for   or  against    the  g  arantor,   but   the 
sense    in  -'hich  the  person    -.alcing   the:)romise  believed   the   other 
party    to   havo  accey-ted   it,    if   in  fact  he   did   so   accept    it,    -..-ill 
he   i^iven  to   the    contract. 

■"oi    e-^  V     "-urphy,    45     'o.    57      2  A.ri  i.eps   485 

-^•mith  V  Van     vcl-c,    40      ■.•    App    522 
4-''-.'"here    a   -;"  aranty   cont  ■  ins   a  limitation   a^;    to    a  lount 
for  -'hdch  the      uarantor  •/ill   b-?  hov.nd,    but   cc.it..ins   no    Iriitjticn 
as   to   time  an'    there    is   nc  tiling  in   the   circunstances    sur- 
rounding   the    execution   of   the   contract   to    evince    the   contrar^- 
intenti      ,    it  v.-ill    in  gene-'^a  bJ   construed  to   h:   a  continuing 
.guarant:^  and   oper  t  ing  until   r  vohed,    aji,d   t'li-   fjv.arantor     .ill 
be  held   lia^-le^to    the    extent   of  his   gxiaranty,    n   t-..ith_standing 
the  principal  debtor  may  have  during  the  existence  of  tie   con- 
tract  contracted  debts    to   an  ai'.iount    ecual   to   and  great^:-   tian 
thv:    sum  named   in   the      uaranty,    and  paid  for   the  1.      xho   limit 
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mentionsd   in  the  guaranty  h&Es   refer*encs  to  the   amoLint    of  the   , 
guarantor's   liahility  and  not   the   BiaOUht    of   dealing  "betwcfen  the 
debtor   and  the    one  who   gives  the   credit. 

Ames  V.   Dodson,    24  N.  Y.    64.. 

14  Nehc    158;    45   Am.   Rep.    103. 

(5)  Where   an   instr.unent   of  guaranty  contains  a  limitation 
as   to  the    amount    for  which   the  guarantor  will  "be   "bound  and   states 
that   the   guaranty   is   for   goods  to  ^fee  furnished  or   advances  to 

he  made  from  time  to  time,    the   guaranty  will  "be  construed  to  "be 
a  continuing   one   and   operating  until  the    sums  remainiiig  ujppaid 
reach  the   designated  limit,    even  thoiagh  the   aggregate   purchases 
far   exceed   it  . 

Douglas  V.   Re'/nolds,    7   Pet.   113, 

Fisk  V.   Rickei   (Iowa),    79  N.  W.   120. 

(6)  Where  the   instrument    of  guaranty  contains   a   limitation 
as  to  the   amount   for  which  the  guarantor  will  "be  "bound,    and 
states  that    it    is   a  guarar:ty  for  goods   or   money  to   he   furnished 
the   principal  de"btor   at    any  tise   or    at    such  time    as   the   principal 
de"btor  may  require,    it  will  he   a  continuing  guaranty. 

Bent  V.  Hartshorn,  1  Mete  24, 
Pratt  V.  Liatthews,  24  Hun  386, 
Potter  V.  Green,  26  Kans  .  252, 
Michigan   State  Bank  v.  Peck,   28  Vt .  200. 

THE  POREGOI:;G  RULES  WILL  AFPORD  SOIiR  AID   in  determining 
whether   or  not    a  particular  guaranty  is   a  continuing   one,   hut 
in   constructing   a  given  guaranty  it    is  frequently  difficult   to 
determine   on  which   side    of  th-:-   line   separating   limited  from  con- 
tinuing  it   belongs.      THE   IllTiLIiT   OE  TliE   PARTIES,   to   he   derived 
from  the  words,    is   the    only  sure  guide,    and  therefore    little   aid 
is  to  "be   derived  from  exemplifying   cases,  which  necessarily  turn 
upon  the   peculiar   phraseology  of   particular   guarai:itieso     The  aid 
whioh  the   cases   furnish  you  v/ill  he   simply  hy  comparison. 
THE  COURT   MAY  BE   AIDED   IN   ITS  COInSTR'/CTIOK 

of   a  guaranty 
hy  the   fact   that   the    parties  have  construed  the   guarant:'  themselves 
If   so   -   and  hy  that    I  mean   if  they  have   acted  upon   it    and  hy  their 
acting  upon   it  have  given   it   a  certain   interpretation  -  the  court 
will  follow  that    intrepr etation.      This  rule   is  not    peculiar  to 
the   subject   of  collateral  contracts,   but. applies  to   all  contracts. 
The   object    of   interpretation  and  construction   of  course   is   to  get 
at   the    intent    of  the   parties,    as   they  express  that    intention,      /aid 
this   even  to  the   extent   of   ignoring  ^the    ordinary  construction   of 
the  terms   in  order  to   adopt   the  construction  placed  by  the   part- 
ies themselves   upon  the  contract .      In 

Mason  v.   Pritchard,    12  East    221, 
we  find  this  rule:    'The  words   are   to  be  tai:en  as   strongly  against 
the  party  giving  the  guaranty  as  the    sense   of  them  will  admit  . 
The   same   rule  has    been   adopted   in 

12  Wheat    515, 

Douglas  V.   Rey*)0lds,    7   Pet.    113, 

Lawrence  v.   McAlmont ,    2  How.   421, 

142   N.    Y.    207,    36    1^.   E.    880. 
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TIIE   SURETY  IS   SAID  TO   BE  THE  FAVORITE 

of  the    law,    and  that    means 
simply  that   he   answers  not    for  his    own   default   "but  'for   the   de- 
fault   of   another  «      There   is   no  moral   ohligation  resting   upon 
ham  aside    from  tiiat  which  he  has   distinctly  assumed.      So   equit- 
able  consj.der  at  ions   are  not    brought    into   the   contract    against 
the    surety   or  gv.arantoro      Oourts  cannot    say,    "He    ought   to    do 
thrls,    and  therefore  we   will  sti  etch  a  point    and  make  him  do   this." 
The   point    of    ohis   rule   of  construction   is   simply  this:      Do   not 
presuLi.c    anything   against   the   surety  or   guarantor;    do  not    create 
any  oblx^o-^.tion   by  way   of   implication;    but  when   you  find  out   what 
he  has   dfj^'^iaiel,    thers  treat   him  just    as   you  treat    any  other  con- 
tractor,   and   in   doirig  thet    you  must   give   to  words   the  strongest 
sense    ag,j,inst    tlaem  thev  will  bear  „ 
A^   AESOLUTS   GUaRAIjTY 

is   an  unconditional  promise    of   pai^nnent    or 
perforraarice   on  the    part    of  the   principals     To  bii.d  the  guarantor 
it    is  not   nscessar'y  thr-t   there    should  be  notice    of  accept ancs   of 
the  guaranty  or   noti  ;e    of   default    of  the   principal  or   thc.t   any 
steps    should   be  taken   to   enforce  the  guaranteed  contract   against 
the    ;.:i'incipalo      The   guaranty  may  proceed  at    once   against   the 
guarantor   on   default    of  the   principal    »      The   guarantor's   liabil- 
ity is   dependedc   upon  the   same  ruLas   of    law  by  which  the    liabil- 
ity o;.';    one  who  has   broken  his   contract    is   dependent.      The  most 
usual  form  cf  absoluhe   guaranty  is  that    of  guaranty  of   payment  . 
THilRIC   ABJ^   TWO  CL/lSSES   OP   GUARANTY, 

between  which  there  is  a  fun- 
d&ment:;,l  distinction:  (l)  Guaranty  of  payment  and  (2)  guaranty 
of  OVA  lection  .. 

(1)  A   GUARAlTOR   OP   PAY?£ENT 

undertakes  unconditionally  that   the   debt- 
or  will   pay.      If  the   debtor   mai:es   default    in   payment   the   creditor 
may   immediately  an   the    default    bring   suit    directly  against   the 
guarantor  without   taking   any  steps  to   collect   from  the   principal 
debtor.      The    omjI.^Bsion   or   neglect   of  th     creditor   or   pay?e   to 
bring   suit    against   the   principal  debtor    is  not    (except   under 
special  circumstances)    any  defense  to  the  guarantor. 

(2)  A  GUARAIITOR   OP  COLLECTION 

undertakes  that    if  tne   demand  cannot 
be   collected  by   proceedings  he  will  pay  it „     E.  gc,    'I   guarantee 
the   collection   of   the  within  note  =  '      This  means  that   the  pram>:Hor 
will  pay  it    if   it   cannot   be   collected  by  legal  proceedings   from 
the   principal  debtor  o      It   follows   that    legal  proceedings   against 
the    principal  debtor   and  a  failure  to   collect    of  him  by  those 
means   are   conditions   precedent   to  the    liability  of   the  gv.arantor. 
MoreoTer,    legal   proceedings:   must   be   prosecvited  with  due   diligence, 
or    else   the  guarantor  will  be    discharged  from  all  liability. 
McMurray  v.   Noyes,    72  Illo   523. 
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On  the    other  hand,    a  GUARANTOR   OF  PAYMENT    IS  LIAELE  as    a 
surety.      He   is   not    entitled  to   claim  notice    of  the   principal 
debtor's   default.      He    is   not   entitled  to   proceedings   "being 
taken   against   the   principal  dehtor   to    enforce  the    obligation, 
"but    immediately  on   the   defr-.ult    of  the   principal  de"btor  his    lia- 
"bility  "becomes  fixed,      Ori  the    other  hand,   the  guarantor    of 
collection    assumes   this    ol)ligr,tion :   he  will  pay  the    o"bligation 
in  case  the   principal  debtor   does  not    pay  it    s:t  the   end  of  all 
legal  proceedings  that   can  be  taken   against   him.     You  must    sue 
him,    get    a  judgment    against   him,    issue   an   execution    on   that 
judgment,    have   that    execution  returned  unsatisfied  before   the 
guarantor's   obligation  begins;   and  that    is   true   even  though  the 
principal  debtor    is   known  to  be    insolvent.      All  those    steps 
must   ne   taken   as   conditions   precedexit   to  fixing  the    obligation 
of   a  guarantor    of   collection.      Proper    and   seasonable    endeavor 
to   collect   by   legal  proceedings   is   a  co;;dition    irecedeiit   to  a 
right    of   action   against   the   guarantor  . 

Salt    Springs   Eank  Vc    Sloan,    135   N.Y.   371;    32  N  .E .   231. 
The    judgment  must   have   been  recovered  without   unreasonable   del 
layo 
BETWEEri  THE  TWO  EXTREl-DES 

repiresented  by  a  guarantor   of  collection 
and  a  guarantor    of   payment,   the   par-ties  may  by  th■^  terms   of  the 
contract   create  variations  upon  these  general  principles.      The 
test   to  be   applied   in   cases  where   by  the  terms    of  the   contract 
it    is   uncertain  whether    it    is    a  guaranty  of   payment    or    of  col- 
lection,   is  to   determine  whether    it    is   the  guarantor's   dut.    to 
take    any   steps   against   the   principal  debtor.     Usually  however 
the   contract    is    so   expressed  as  to    leave    little   room  for   con- 
struction   in  that   regard. 

Casu  V.    Schuman,    61  Hun   473;    16   N.   Y.    Supp  236. 

THE  TIJ£E   SET   POR  THE   PERPORIviAI^CS   of  the   undertaking  may 
be  -limited  too  much  to   permit    a  suit   to  be    prosecuted  to   judg- 
ment   and  execution.      Such   a  case    of  course  modifies   the  general 
rule.      Bank  v.    Sloan,    supra. 

THE  WAIVER   OP   L-'GAL  PROCEEDINGS   may  be    fastened  upon   the 
guarantor    of   collection  as  well  as   any  other   contractor. 
Mead  v.   Parker,    111  N.  Y.   259;    18  N.  E.    727, 

In  the   case    of   one  who   INDORSES  A  NOTE  BEPOFiE  DEI1V:T^Y  and 
so    is   a  guarantor,    no   suit   against   the    principal  need  be  brought 
if  he  has  not    property  enough  to   satisfy  the    judgment    in   full. 
Gillespie  v.   V^/heeler,    46  Conn,    410. 

A.  GUA^.\;"TY  op   PAYMENT    IS   A  SPECIAL  form  of   contract    by 
which   a  guarantor   rend-Drs  himself   liable   under   conditions    other 
than  those  which  according  to  general  principles  v/ould  be 
essential  to    establish  his    liability. 

Roberts  v,  Hawkins,    70  Mich.    566. 
ILIUSTRATIONS   OP  A3S0IUTE   GUARAI^TY: 

'Por  value  received  we  guarantee 
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the  within  note   until  pa:7neat  .  '  Tor  value   received   I 

hereby  guarantee    the    yayment    of  the  within  note   at   maturity   or 
at    any  time   thereaft-:r,    and  v/aive   demp.nd,    protest    and  notice    of 
nonpayment   thereof.'  'For  value   received  we  hereby  jointly 

and   severally  waive   demand   and  notice   of   protest    and  guarantee 
the   payment    of  the  within  note  ,    and  v.'e  hereby  warrant   the    same 
collectible  . ' 
SOME  PAIuILIAF.  EXAi^P'ES   Ol-   CO  DITIO::AJ.  GUAR.AI;TY 

are  those    of  the 
collectibility  of    a  aebt  :    a  gu:;j'aiity  that    a  n  te    is   good   and 
collectible,    Sec - 
LETTERS   OP   CRI']£>IT  . 

-Anybody  who   indorses  the    liability  or   respons- 
ibility of   a  party  to   another   -   e.   g.,    anyone  who   furnishes    a 
letter   to  the   c  .untry  merchai-.t   going  to  New  York,  to    lay  in  a 
stock   of  goods   -    issues   a  letter   of   cr    dit .      A  letter    of  credit 
is   a  v^riting   addressed  to    one    or  more   individuals   or   ciass   of 
persons,    or  generally  to   any  person,    by  which  the    signer   un- 
dertakes to   become  responsible   -   either   directly  as   a  surety 
or  collaterally  as   a  guaraiitor,    and  either   generally  or    spe- 
cially -   for   pajTnents  to   be   made    or   credits  to  be   extended  to 
a  third   party  named    in   the  writing.      The   popular    idea  of   a 
letter    of   credit    is    a  means   by  which   a  traveler    in   foreign 
countries    provides  hi-isolf  with  funds.      The   traveler    starting 
on  his  tjourney  purchases   from   som'^   bank  or   company  a   letter    of 
credit   which  will   enable  him  to    provide  himself  with  funds   in 
the   currency   of  the   different   countries  through. which  he  has   oc- 
casion to    pass.      It    is    issued  by   some  bank   on   a  bank,    say,    in 
London,    and   it    is    simply  a   letter   tc  that    bank  advising   it   to 
give    on   account    of   the    drawer   credit   to  the   bearer   of  the    let- 
ter  to   the   amount    say   of  1,000  pounds.      Tlae  rr.axi  takes   the    let- 
ter with  him;   he   puts   on  thet    letter  his   signature,    and  that 
signature    is   verified.     He   draws    say  50  pounds   in  ilew  York: 
he   g':^ts  English  currency.      V.Qien  he   gets   to   London  he   simply 
goes   to   any  bank   and  presents   this    letter:    his    signature    is 
looked  at   but    not    scrutinized  very  closely,    and  the   money   is 
advanced  to  him  and  is   entered  u";0n  the    letter.      Now  the    one  who 
issued  that    letter   is   responsible  to  the    rart  ie  s  who   pay  out 
the  money,    for  the    advances  which  they  make . 

Letters   of  credit    are   GOV7^NEJ3  BY  THE   SAJIE  LEGAL  PRI.CIPLES 
as    other   guaranties  . 

Bank   of  Montreal  v.   Recknake,    109  H.Y.   482,    7   N  .E .   217. 
Orr   V.    Bank,    1  Macq.    (House    of   Lds.)    513. 

THE  ENGLISH  CASES   OP   SOI.'E   YEARS   AGO  used  to   question   the 
right    of  the   party   advancing  mone..    on  the    letter    of  credit   to 

bring    suit,    on  the   ground  that   there  was   no   privity  of  contract. 
But   the   contrary  doctrine   is   settled   in   this   country,    on  the 
theory  that    a  general   letter   is   addressed  to   any   and  every  per- 
son  and  therefore    it   gives  to  any   lerson  to  whom   it   may  be    shown 
authority  to   advance    on  this   paper,    so  that    it    becomes   in   legal 
effect   the    same    as    if   it   were   addressed  to  him  by  name.     Union 
Bank  v.   Coster,    supra. 
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SUPuET  YS:.. I P  DEFI  I'i  "■;£) . 

Suretyship   is    an  undertaJcinr  to   answer   for   the 
debt,    default    or   miscarriage   of  another,    hy  v/hioh  the    surety 
becomes  bound  as   the   princi;^al   or   original  debtor    is   bound. 

Bouvier's   Law  Die. 
IT    IS   A  PRIIi/RY  OBLIGATIOr. ,    and  the   creditor   is   not   req   ired 
to   proceed   first    sgainst   the    :;rincipal  before  he   can  recover 
from  the    surety.      The    surety  and  priiiCipal  may  be    joined  as 
defendants    in   one    suit,    or   the    surety  nay   be    su:  ed  alone  v/ithout 
any  effort  having   been  ciade   to  recover   th  ^   debt    of  the   prin- 
cipal.     A  surety   is    one  v;ho   binds  himself  vjith  the   principal 
as    an   original  promisor,   for   the   payment    of   some   debt    or   the 
performance    of   some   obligation    of  the   prir.cipal. 
HOV;   SUFiETYSHIP  MAY  BE   CREATED. 

(l)   By  express  contract,    and  that 
constitutes   the   great   class    of  contracts   of   suretyship.      It 
may  thus   be   created  in   any  form  of  v/ords  widch   express  the 
intention    of  the    pa:"ties,    but    all  the   parties   signing  the    ob- 
ligation  are    princi;  p.ls  unless    it    api.eers   otherwise,    or   be 
sh'jvm  by  the   express   oinderstariding   of   all  the   parties,    to   be 
the   contract    that   the  relcitionship   of   principal  and   surety  ex- 
isted betv;een  the   makers   of  the    instrument.      One  who   engages 
to   see   that    an   existing   obligation   of   anotiier    is   performed   is 
essentially  a   surety.      In   ordinary  bonds -for   the    pa^nnent    of   a 
debt    or  the    performance   of  an   oblifation,    it    is   generally  poin- 
ted  out  with  clearness  which   of  the   parties  to  the   bond   exe- 
cut  :~s    it   as   principal   add  v/hich   as   surety^ 

(2)  BY  luDORSIl^G  OR  SIGiai'G  NOT~S.      That    is  to   all  in- 
tents   and  purposes   an   express   contract,    though  nothing  has   been 
done   but   the    indorser  v.Titin^  his  name   rpon  the   paper  .      In- 
doraement    of  paper  has   tv;o   purposes:   namely,    the  transfer    of 
the  title  to   the    instrument,    or   for   further    security,    or   both. 
It    is    a  contract    of  the    law  merchant.      Effort    is    sometimes 
made   by  one  who    signs   a  note  to   limit   his  ■:i  ~,b^v:-?.'  ty  by  .adding 
to  his   signatui-e   the  words    'suret:--*    or's.igned  as    surety',    hut 
the    addition   of   such  words   does  net    limit  his  contract    or 

make   his    liability  other   than  \'rh?.t    it   would  have   been  had  the 
words   been   omitted. 

Dai-t  .   V.    Sherwood,    7   Wise.    523  » 
A  note  v;hich   on   its   face   and   standing   alone  APPEARS  TO  BE  THE 
CONTRACT   OE   TWO   JOIl^T    PRIi;CI?ALS  may  be    shov/n  by  circumstances 
(which  were  part    and   parcel   of   the    same  transaction)   to  have 
been   signed  by   one   as   principal  and   by  the    other   as   surety. 

Bivine  v.  U.  S.  Mortgage  Co.,  48  S.  W.  585  (Tex.)  • 

Wji:heville   Co.   v.   Prick,    30   S.  E.    (Va.)    491. 
But  v/here   the   payee    of   a  note    signed  by  tv/o    persons   apparently 
as   joint   makers  knew  when  the   contract  was  made    and  v/hen  he 
received   it   that    one    of  them  was    in  fact    only  a   surety,    it    is 
competent   to   show   the   fact    in   an  action   at    law. 

Barrin   v.   Cady,    40  Mich.    261. 

(3)  BY  AI!    AGF-EEMEITT   TO   ASSWiE  A  MOI.TGAG."  DE'^  .      The 
vendee   of   lands    en  which  there    is   an   existing  mortgage  may  be 
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held    as   a-  principal   debtor  when  he   accepts    a  de^d  containinc:   a 
recital  that   the   grantee  assumes  the  mortgage  as   a  part   of  the 
consideration,    or   assumes   and  agrees   to   pay  as   a  part    of  the 
consideration.     Ihere   a  grant    of   laiid  is  made  hy  such  a  conrey- 
aace   the  vendee   hecomes  the   principal  dehtor   for   the   payment 
of   the   mortgage   and  the  vendor  "becomes   a   surety.      A  stipula- 
tion  in  a  conveyance   of  mortgaged  lands   th"^    the  vendee   pur- 
chases  subject   to   the    existing  mortgage,    does  not   make  the 
vendee   a  debtor   of  the  mortgagee  at   all.     He   simply  takes   the 
land   subject   to   the    lien   in  the  mortgage. 

Crawford  v.   Evans,    33  Micho   354. 

Miller   t.   Thompson,    34  Mich.    10. 
This   obligation  PASSES  TO  ALL  SUCCESSIVE  GRA:;TEES  who   accept    a 
conveyance  with  an   equivalent   recital.      In   siich  a  case   all  the 
grantees  are   original  promisor Sj    and  the   original  debtor   is   a 
surety.      The   acceptance   of   a  deed  containing   such   a  recital 
fastens  the   contract  upon  the  grantee   as   effectually  as    if  he 
had  entered   into    it  himself. 

THE  INQUIRY  I^IAT  RALLY  .ARISES,   how  the   grantor   or   grantee 
cari  be   affected  by  the   question  whether    one   or   the   other   is 
principal  or    surety?      It  may  arise    in  this  wa;-:    suppose   a 
mortgage   is  f orec-los  id  and  the    land  fails  to  bring   a   sum  suf- 
ficient to   discharge  the   debt.     The  grantor  makes  up  the   defi- 
ciency.    He   cannot   maintain   an   action  for    indemnity  against 
the   grantee    on  the   r^jcital   in  th'i   deed,    because  the   promisor 
does  not   run  to  him  -   it   runs  to  the  mortgagee.     The  grantor  must 
in    such  a  case   resort   to   an   action  on  the    implied  promise 
of   indemnity  which   arises  when    a  surety  pays  the   debt    of   a  prin- 
cipal . 

Poe  Vc   Dixon,    6C   0  .S+      '^:2A . 

Hill  V.  Wright,    23   Ar^^ .   5  30, 

Applet  on  V.  Baston,    3  Mete.   169, 

Holmes  v.  Wild,    19  Bvarls ,    128, 

Towne  v.   Goodrich,    2   Johns   213. 
(4)      BY  MORTGAGE   QE  A  WIEE'S   SE..ARATE   PROPERTY  to    secure 
the   debt    of  her  husband.     At   common   law  the   contract    of  a 
married  woman  was  void.     Her    legal    individuality  was  merged 
into  that    of  her  husband,    her    ssverate   property  was    subject   to 
his   control.      In  most    if  not    all  states    statutes  have   been 
enacted  removing  to   a  greater    or    less   extent   the   coinmon  law 
disabilities   of  married  woiuen  . 

Mich.   Compiled  Laws,    1897,    Chap.   233, 
In   some    of   the    states    she   is   prohibited    Trom  mortgaging  her    es- 
tate  to    secure  her  husband's   debt;    in    otners   she    is   authorized 
to   pledge  her   property  for   the   payment    of  her  husband's   debt. 
Such   is  the  rule    in  Michigan,    but    in  Michigaii   she   does  not   by 
that    act    incur   any  personal   liability.      She   is   prohibited  from 
being   a  surety. 

Watson  V.   Thurber  ,    11  ::ich.   457, 

Bamon  v.   Deeves,    57   Mich.   247. 
In   other    states,  -if   the  wife  mortgages  her    se-arate    estate   to 
secure  the   debt    of  her  husband,    she   becomes    a  surety  merely, 
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and   entitled   only  to   the   protection    of   a  surety. 

Bank  v.    Eurns,    46  K.  Y.    170, 

Bank  v.   LunilDer   Co.,    100  Tenn,    479,    47    S.  V/.   85. 
WIERE   A  V/IPE  EX7C'JTES   A  MOP.TGAG^  "OT   TO   SECURE  ?U"E  FUS"^/k:n)'S 

delDt , 
iDut   to   "benefit  her    separate   estate,    she  will  ue-i    "br  ragorded 
as   a  surety^     VJhether   a  contract    executed  "by   a  mr.ri  ied  woman 
is    one    of    suretyship   or  not   will  "be   determined  "by  the   coi-sid- 
eration   of  whether    or   not    it  was  made   "by  her   or    on  her  behalf 
and  upon  the   consideration  moving  to  her    or   for   the   he';efit    of 
her    separate   estate. 
TO   THE  E>:TENT   THAT   TEE  CO:.SIJDERATIO!^   Y/;S  EJiiCEI Vj^D 

hy  her ,    or    in- 
ured to  the   he;'.efit    of  her   estate,    sl'^e  will  he  held  to  have 
contracted   as   principal.      To  the   extent   that   the   consideration 
was   FJECEIVED  BY  HEK  HUS5A:,D   or   any  other    person,    or   that    it 
v/ent    to   pay  his   deht    or    liahilit;',    for  which  neither    she  nor 
her    ^-.roperty  was   hound,    it   wi]l  he  held  a  contract    of   suretyship. 

Vogel  V.    Leitman,    102   Ind.    55. 
(5)      BY  AGREEMS:-.T    OE  A   P/JITIIEE 

to   sec   re   the    firm  dehts.      Yi/here   on 
the   dissolution    of   a  firm  one    partner    agrees   to   assume  the 
firm  dehts,    the    other    pa^-tner    becomes   as   to  such   part.ier   a 
mere    surety;    hoth  partners  however,    AS   TO  THE  EIRM  CREjDITORS, 
are    liahle    as    principals,    hut    if  the   firm  creditors  have   know- 
ledge   of  the    agreemei.t   hetwee..   the   partners  they  must   not    lose 
sight    of   the   surety's   equities  hut   must   respect  his  rights. 
If,   v/ith   full  knowledge    of  the   agreement   het\7een  the   ps.rtners, 
the   firm  creditors    extend  the  time    of   payment    to   the   partner 
continuing   the   business,    the   ?J:TIRI...G  PARTNER  V/IIl  BE  DISCH/RGE3 
from   liability. 

Oakley  v.    Gilder,    10  31y    (11.    of   L.   Cases)    548, 

Colgrove  v.   Tolman,    67   K,  S.      95, 

PaLner   v.   Purdy,    83   1..   Y,   144, 

Chandler    v.   Hi --gins,    109    111.    602, 

Barbour   v.    Gils on,    18  Nev .    (1  P.)   452, 

Smith  V,    Sheldon,'  39  Mich.   42. 
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luctur:;  vi. 
--0O0-- 

o'lITH  V  SI-niDOIT   is   on 3  of  the   cases  uhioli  ]ia,ve  1)  :en   the   sub- 
ject  of  frequent   conn-.ient    i-.rid  perhaps    of   so-ne   criticism.      The 
first  point    decided   in   that   case    (the    opinion  v;   3  delivered  ^oy 
Jud.'je   Cooley)   wc.s   th  .t   a  partner    can   ot  after  dis   olution   of 
the   firm  give    a  promi  jsory  .,  ote    to   '^ind  the   firm  vdthout   special 
authority   so   to   do.      The    second  proposition  vras   that    in 
ansY/er   to   the  question:   '."ere    tlie   partners  \Vx0  ^.ad  retired   fron 
the    firm  under  an  af^reein^nt  v/itla  the  remaining  partner   thct  he 
should   assume  and   I'^ay  th--   firm  dehts,    entitled  to    the   rights 
of  sureties?      It  -liras   distinctly  held   thrt  under   these   circum- 
stances   the    creditors  were   o^oliged   tot  raat   the  retiring  part- 
ners  as   sureties   and    to  t::C:e  no   steps  vrtiic]!  v;"0uld  prejudice 
their   ri^;iits    in   that   regc.rd.      The   third  proposition  -.Viis :      Did 
the   taking  of  the  note    oy  the   creditor  under   the    circiJimstances, 
"being   the  note    of    the  remaining  partner  alone,    discloarge    the 
other   partners   fn?5m   their   forma"   liability?      The   court  held 
thr.t  -.dth  respect    to    thct    liability  they  v/ore    sureties    for   the 
remaining  partner,    and  an  extension   of   time  relieved  the   suret- 
ies  from  their   o'-^ligativ    . 

It  lias   heenheld   IN  OHIO   that    the  retiring  partner   re^:ains 
liahle    as   principal   to    the   sa,me    e:rtent   as    if   'e  had  not   retired 
and  that    the    creditor    is  net  "bound  to   regard   the    equities   of 
the   retiring  partners   as    sureties  upon  noteri   alone,    unless   the 
creditor  aist  inctly   assents    to    the   '/!e\7  ar -angements.      You  per- 
ceive  that  that   atnounts  practically  to   a  novation:      the      ccept- 
ing  of  nev7  de'oxoro    in  tlie  place   of  old. 

A  retiring  partner      occupying   the  position  of  surety,    as 
already   de.;.crihed,    will  "be  discharged  from  liahility  of   the 
firm  creditor  'las   consented  to   tele  j   a  lesij   rxiount   for  the  part- 
nership  de'it  and   extended  the   time   of  p^'-ment   thereof,    under 
the  Bankrupt   Act. 

".ilson  V   Lloyd,    L  R   16   iUq   C'.s.    50   ■ 

The   giving  of  time   and   the  novation  of   the  debt   each   operate 
to   discharge  the   surety. 

Can   two    or  more   priiicijal   de'otors,   "loy   agreement   aiiong 
themselves   without   the   consent  of  the   creditor,    so   change   the 
character   of   the   lia'bility  of   one   of  them  to   s:  ch  creditor 
from  principal   to   surety  as   to    entitle  him  to   demand  fnom  a  cred- 
itor  the   treatment   of  a  surety  for   a  de"bt?      Can  a  r  -tiring 
partner  hecome   surety  as   to    the    cr  .ditor  hy  sriply   inform- 
ing him  that  his   co-de"!otors   have    agreed   to   :;ay  the   deht? 
The  question   comes  up   frequently  upon   the  dissolution  of   the 
partnership.      It    is    clear    that   no   arrangement   among  joint 
de^otors    can  prejudice   the   rights    of    creditors  unless   the    creditors 
consent    to   the    arran^ment   or  unless   the   creditors  ha-\?e   notice 
of   the  agreement  "between   the  remaining  and   the   retiring 
partners.      If   the   cr.-'ditcr   has   notice   of   such  an  arrangement 
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he   is,    according   to   some   authorities,    compelled   to   regard   the 

r:?^tirin:'  delDtors  as    sur  ;ties   and  must   tal:e   no   steps  which  will 
impair   their   liabilities   as   sureties.      Hquital^ly   it  woulddssem 
that   such  notice  would   inpose  upon  a  creditor   the  duty  of  act- 
ing  in   !^ood  faith  and  v/ith  reasonali:j.e   diligence   in   the  manage- 
ment  of  the    securities   placed   in  his   hands   for   the   payment   of 
his   claiin,    in   the  prevention   of   liens    and   in   the   application 
of  .  avTTi  nts  riade.      Eruitably  he   should  jiejndle   these   securities 
in  such  a  vay    as  not   to   injure   the  parties  v/ho   have  retired  from 
the   colligation,    under   i.greoraent  ainong  themselves.      If   so   in 
the   enumeration   above,   why   should  not   the    same   thing  "be  held 
in  regard   to   pro:;;-ipt    collection?     '■'hy   should  /lOt  the    same  rule 
he    ap   lied  v/ith   reference   to    the    individual   rosponsihility  of 
the  parties   as  well    as   to    the   securities   of  those  parties  placed 
in  the  hands   of   the   creditor   for   his  protection? 

TT-IT  AUTHORITIIS  AFS  "TOT  IIT  Fu\H,IOHY  on  this   pro:)Osit ion.      An 
ai'thority   entitled   to    great  cd     sideration  4s   to  the      effect   that 
mere   notice    to    the   creditor    that  an   arrang client  has  "been  made 
by  the  principal  debtors  v/hereby  one    of  thera  becomes   surety 
imposes  uponthe   creditor  the   duty  to   regard   the    equities    and 
do   no   act   jeopardizing  the  rights    of   the    surety'',      J^qually  res- 
pectable avitiiority,    perha  s,    is   to    the    effect  that  mere  notice 
to   the   creditor   of  an   arrangement  bet\7een  the  principal   debtors 
themselves  whereby  one   of    tliem  stands    in   the   relation   of   surety 
to   the   debt,    does  not   impose  upon   the    creditor   the   duty   to  re 
gard   the   equities   of  the   surety  or    to    talce  measures   to  protect 
himself   in  his    riglits    as   surety.      TH"'^  DIVISIONS   0?  AUTHORITIES 
on  tliis  proposition   is   due,    in   a  great  measure,    no   doubt,    to   a 
lack   of  careful   consideration   and  discrimination   of  the    facts. 
It   lies   largely   in   the   difference,.!    think,    of  what    is  held  to 
amount   to   consent   as    dictin'-;uished  from  mere  notice. 

Colgrove  V   Tallman,    67  N   ::  95 

It   is   apmrent,    of   course,    that   if  the      creditors   agree   to 
accept    one   of  the    firm  as   their   debtor   instead  of  the    three 
members   \''ho   origiinally  contracted    the  debt,    th'..t  of  course   dis- 
charges  the   other    two,    if   the   agreement    is  for  sufficient   consi- 
deration;   but   if  the   three  partnerlT  make   an  agremeement  among 
themselves   and   simply  notify   the   creditor  as   to   the   arrangement, 
then   the  authorities   on  thatproposit ion   divider,  as    to 
whether   the    creditors  must  recognize    the   arrangement  v/hich  those 
debtors  have  made   amont   th.mselves,    one    as    a  principal   debtor 
and  the   other   as   sureties. 
(6)    :^L"x\DIlTG  PROPURTY  TO   SECUP.:;  DEBT   OR   .MTOTR  R. 

Y.'hen  property  of   any 
kind   is   pledged   or  mortgaged  by  the   ovmer    to   answer  for   the 
debt,    default  or  miscarriage   of  another,    the  property   so  pledged 
or  mortgaged   stands    in  the  position  of  a   surety  or   rurantor, 
and  an:'thi;ig  '.Thich  would  sicharge  an  original    svrety  or   guar- 
antor  on  his    individual  undertaking  will  under   similar  ciBciim- 
stances   discharge    the  property  pledged   or  mortgaged.     V.'e  have  here 
the   case   of   an   intangihie  thing   standing   in   the  place   of  a 
guarantor   or   surety. 


<::> 
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Dermison  V   Gibson,    24  "Uch  187 

Rov;an  V  I/Ifg  Co.  ,    3      Conn   1 

Kustner  V  P.ro-n,    16   lo   a  13 
(7)   3Y  T^JITcRIITG    I>TTO  A   JOIMT   OBLIGATI'   '. 

V:1iere   several  persons   join 
in   executing  a  "bond   or   other   o'olication,    they  become   sureties 
for   each  other.      The   la-v  molces   that   ontract;    it    springs   from 
equittible  principles,    i.e.,    v/here    two   administrators  join 
in   a  hond   for   the  vaithful   performance    of   their   duties,    or   tvTO 
persons  purchase   land   and   join   in  a  bond  for   the  purchase  money. 

0-,  ne  V  :icC-ee,    61  Ala  440 
Vvhiere    two     persons    execute  a  note   and   each  of  the     receives   one- 
half  of   the   consideration,    ".hey   are   as   betwe  n   themselves  prin- 
cipals for   one-half  of   the   debt   and    sureties   for    each  other    for 
the  othor   half. 

Hall   V  Tia-I   34   Ind.    314 

Bank  V   Clare,    75   Ter.    47 ;    13   S  M  185 
A  joint  maker    of   a  note  xrho  has    executed   the  note    as   a    surety 
and  not  as   a  principal  ma",    it   this  fact    is  knovm   to  the    cred- 
itor,   shov;  by  parol   the   civcunstance    of   signing  the  note. 

I-Iubbard  V    L-rumb:',    64  N  Y  457 
The   same  rule   ap   lies   to    instru..;ents   under   seal;    but   in  all 
such   cases   the   cr  .ditor  must  hcve  knowledge  of  the    suretyship. 
If  he  has   no  knov/ledge  of   tiie   fact  when  he   took   the   instrument 
but   is   subsequently   infonned  of  it,    he   can  do   no  acts  which  v/ill 
prsjudice   the   riglits    of  the   surety. 

Oriental    Cor.   3  Ob  .rli    ,    L  I^  7   Chan   142,    7  HL  138 

WHieat  V  Kendall,    6  N  H   5C4 

Bank  V  Watson,    26  Mo.    243;      72  Am  Dec  4C8 
Ther      is   considerable   disagreement   among  the   authorities 
on    the  proposition   as   to  YJETHH?.   SUE.  TYSHIP   CAN:-!)  SHOV/IT  BY  PAROL 
under    the    circumstances   just  noticed.      In   some    cases   it  has 
been  held   that   suretyship  under   such  circumstances   cannot  be   sho\7n 
by  parol  at   la^:^  at   all,   but  may  be   inequity. 

The   contract   of   s\iretyship   is   one   of  the   oldest  kno-.m  to 
the   law.      It   vf  s  knovm  in   the   time   o"   Solomon;    the   proverb  ,  .^^ 

runs,  'Ke   that   is   surety  for   a  stranger   shall   smart   for   it;  i^  "^ 

he   that  hath  suretyship   is    su    o.  '  ^f^' 

Jon   s  V  V.'hitehead,    4   Ga  397 
REQUISITES   OP   COl-ITRACT   OP   :3UR:,,Ti-:iKIP. 

These   are    identical  with   the    re  i 

quisites   of   o-cher   contracts.      Contracts   of   s-retyshi.!   and   guaranty  ^      ^ 
j^rJST  B?]  IIT  VTilTIlT'':    a  rule  \7hich  is   to   some    extent   special  and     )^j'^^' 
must  not  be   opposed  to   pu'-.lic  policy:      a  rule   in   all  respects     ^,\,' 
general.  ,  ,.  ^*J  '      ^>CU<^ 


\   Vr^   *■ 


Ingjrsoll  V  Bacon,    41  .''■ich  48"^/)    \^j       ^-^  >   j  L^,...^^^ 
Bonyn  V  Dennison,'41  -.ich  292'  \    ♦^^^^  .^uV^^j-v.-^. 
TPC  IISS  iTTlALS    OP   TFT::   CO:^ TRACTS   0"   SbP.gTYGHIP  Al'T)   C-U/iRA:;TTY, 
as   of  other   contracts,    are:    Competent  partios,   mutual   assent, 
valid   consideration  and  prop^  r  delivery, 
(1)    PARTI   S. 

Anyone   competent   to    contract   generally  may  enter   into 
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a   contract   of  svretj'-shij   or    raiaranty, 

fa)-   -"n   Infant's   relation   to    the   contract   of  suretyship 
or    (^.laranty  does  not   differ   frori  his    relation   to   other  husineas 
contracts.      The   contract    is  voidahle  hut  ney  h^  affirmed  hy 
him  on  attaining  his  majority  andhaving  jla\i^ul)  knov/ledge   of   the 
nature   and   extent   of  the    aantract,    and   once  affirmed   is   ir'"ev- 
o cable,  \,  %,    >y-*./>^  i,'^ 

Reed  V  Lane,    1  Vt.    481;      17   Af96 

Jlom.  V  Di  oel,    31  0  P.t .    72 
TIC  SUPR  ?:■•  CO-j:'T  or   ll-r,.  ULTITIID  STATy.:<3  had  decided   that   an  in- 
fant's   contract   is  voidable   only   if   it   appearr;    on   its  face   to 
be    to    the   infant's   prejudice,    in  v;h   ich  case    it   is  void, 

McGreel  V  Taylor,    167  U.G.    685  .     .. 

b    -   AS   TO   Pli^SOFS   ITOIT- 0013^03  li:itTT"-'S:    The   ri'jhtr;   and  Vt  >*-»*'' 

lirJ-.'ilitios   of  an  insane  p.rson  'vho  becQcies   stirety  aro    ident- 
ical ■■•ith  the   ri-ht-   and   liabilities   as   to    other   contracts, 
c   -  IvL'lEAIID  \;Oiri'T:    In   some   jurisdictions  z-nar   ied  v/omen 
are   specifically  disqualified  by   st'  tute  fro:becoming   sureties. 
Br.rri'.ig   these   exceptional   provisions,    the    sa;ae   rules   ap  ly 
to   their    contracts    of  sva  '.tyship   as    thoir    othjr   contracts. 

d  -   ATTO-G'TIY'^  AT  LjA':    In   all   raspects   not    affecting   their 
professional   r;iations,    attornsys   at  la.'-/  are    competent   to 
enter   into   a   contract    of   suritysh:Lpo      In  most   of   the   states  the 
ricJit    of  attorneys    to   becor.ie    sureties   on  undertakings  has  been 
limited  by   statute   or  by   rules   of  co^-rt,      T'-;e   limitation  applies 
to   practicing  atto:"neys    ac'n    extead'D    to  bonds   requ'.red   in 
1  ?r;al  proceedings   and  to  bail   of  recognizance   for    the   ap-  earance 
of   any  person   charged  v;ith  crime,.      The   statute    of  ITichigan  may 
be   taken  as  a  fair   index   of    the    statutory  provisions    in   other 
states,    but    ar.;ays    consult  y'..ur   cv/n    statute.      The  Michigan   statute 
reads:         'To  practicing  attorney   or    counselor   at   la-.-      shall 
bedomo  socruAity  or   bail   for   the   ap:;).arance   of  arc,''  person   charged 
".-■.'ith   crime    in  any   crim.inal    action^    and   any   such  security  or  y 

bail    for   ap-  earance,    taken  by   a  judge,    circuit   court   co'Tmiss-  / 
ioner,    justice   of  the  peace   or   other   officer   authorized  by  1^^7 
to   t,,ke    tiie    same,    shall  be  voide  ' 

C  L      97,    Sec.    1143 
In   other   state,-    the   Irritation  has   a  v/ider    range.      In  Hebraska, 
for   example,    the   statute  provid-es    that   no>^practicing  attorneys 
shall  be   ta2<:en   as   surety  on   any  of'icial  bond  or  tend    in 
any  Ic-ral  proceedin.-;s    in   the   district   in  v/hich  'ze    resides. 

Tho   olSjjedw^of  such   legislation    is  manifest.      It   is  based 
upon   considetations    of  s  oimd  public  policy:    an   attorney   should 
never   alloi?  ]i-traself   to  be  placed   in   the   attitude  of   encouraging 
litigction,    nor   allovr  himself  to  become   personally   interested 
in  the   cause    of  his    client  by   assuming  any  p-^rsonal   liability. 
In   such  a   ca   g   a   strong   inducement   is   offeree   to   tAke    adva:itage 
of  any  undue   advaiitage    over  his   op  vonent,      I   quote    that   from 
Weeks   on  Att   rneys,    but  persona  ly   I   do   not   think   thc.t 
affects   the   attorney    at   all.      The  ordinai-y   at'^orney   is  just   as 
much   interested   as    though  he  has   a  pecuniary  interest   at   stake. 
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Gucli  legislation   is   also   for    the  attorney's   protection 
Tout   for    such   restraint  he  might,    out   of   strong  belief  in   the 
justness    of  his   client's    cause,    assume  liabilities   that  might 
become  verj'-   embarrassing  to   him.      Guch  statutes    are   generally  held 
to  be  directory  merely,    and   so    if  an  atoornoy  becones   surety 
notteit  lis  tending  the  statute,    he   is  bound   by  Ms   obligation, 
because   the   consideration   of  pu'-^lic  policy  vrill  not  per.iit 
the   attorney    to   plead  his  privelage   after    executing  a   contract    ,  ^,ji7 
of   suretyship   and   causin-   it   to  be   approved.  il    "^^XT^^ 

\^a  y.s    on  Attorn.ys   at  Lav/,    Sec.    119        Hi'-tu^^/' 

Possi    rV   Crov-rle^,    2Z  11  \I      (I'^eb)    4i:.2      l  7  Vwlr  ►*  7 
It    is  held   in  ■"'isco/isin,    hov:eve  ■,    thv.t    rji   attorney  does  not  be- 
come  liabjle  i;^hen  be  becc^  les   surety  contrary   to   the   statute, 

Cothren  V  Co:tn.  .ughton,    24  \7is   134'^ 

?Iilbank  V  Stevens,    30  "iS,    155^ 
Rul4,s   of   Court   liriitin-;  the  rights   of  attorneys   to   becoue   suret- 
ies   i.-j   causjs  befor'j   them,    are    directory.      Attorneys  \fi\o  become 
sureties   in  violation   of  such   rules   are   liable    on    their   obligat- 
ions. 

Conn  J^ros     V  \.'asher,    69   Tex   67'     5  Am.    St.    Hep.    528'^ 
It   has  been   the    general   mle    in  I.'ngland   since   1654   that 
attorneys   can   ot  beco-ne  bail,    and   this    rule,    \7i  th  s  ome  variations, 
has  been  extensively   adopted   in  Ame   ica. 

Mann  V  IJottage,    1  Young  and  J  337 

Coster  V  V.'atson,    15   Joh'is.    555 

(5)  P.^J.:l^■^R^:HIPS 

are   as    competent   to  become   sureties   or   gu.arantors 
as   natural   persons.      The   difficulties   have    arisen   in  cases 
vhere   one   of    the  pa:"tners   signed   the  p_artnership   name.      Tlie 
question   thus   raised   is   a   question  of  agency.      If  he  male  os    such 
a   contract  '-Tithin   tlie  usual   scope    of   the  partnership  business, 
the   firm  is   liable   on   its   contracts   executed  by   a  member 
of    tlie   firm  and  not  by   the   firm   it-;elf ,      It  woi-lcl   also    be  bound 
by  a  contract   exe-uted  "'■y   one  of   it  s  mev.ibers  ^■'ho  had   special 
authority   so   to   do.      Y^en  made  by  one   of  the  partners 
without   a:-t>.ority,    it   is  binding  upon   the    firm  if   the   other 
members   after-ard  adopt    it   and   act  upon   it.      Generally,    how- 
ever,   the   rule    is   that  one  partner   caniiot  usually  bind   the   firm 
as    sureties   or   guarantors   for  another.  . 

McCune  V  Kami  in,    35  Pa  St    517  ;; 

Sutton  V  Irvi-i.?,  12  S.c:  R  13  ^ 

Sweats  or  V  Frenc"  ,  2  .Cush  309"^ 

Osborn  V  Thompson,    35  :.':inn   229^ 
Uothinw   said   in   this   connection   is   to  be  understood   to    the 
effect**  that   the   partnership   can&ot  by   one   of    it3  me-:ibers    indorse 
or    gu.arant2e    thepa^.Tnent   or    collection   of  Pi^PLP.  TAKIItT   IjJ  THT] 
COURSE  or  IT^-  r-USIlTSSS,      a  partnership  has   authority   to   do 
tliis,   because    it    is   an  act  within  thj   scope   of  the   partnership 
business;   but   a    .lartner   cannot  by  virtue   of  "-'is  partnership 
relation  bind  the  partne  -s   by   signing   the    firm  name   as 
surety   or    guarantor   of  paper   not   given   in   the    course    of   the 
firm  business. 
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A  GU/.RAIiTY  SIGHED   I...",   THE   FIRM  iiAIi^   AiiD  ALSO  BY 

each  partner   is   held 
to   "be   the   contract    of  the    ]:E.rtnership  and  also    of   ecch   part- 
ner   separately.  ^ 

Ex  parte  liar  dine,    L.  R.   12  Chan.   5%7  X 
WHERE   AFTER  THE   EAILURE   OE  Tr3  EIRIA   Ol^E   PARTI^EK   GUARAl'lTIES 

the   payment    of 
the   firm  ohligat ions ,    such  guaranty  is  without    legal  effect 
and  does   not    evexi   entitle   the  hold'^r   to   prove  the    same    against 
the    separate   estate   of  the   guar  a  tor  upon   a   suosequent    adju- 
dication  in  bankruptcy.      The   reason   is   that, he  was  "bound  anywa;-. 

In  re   Blumer,    13  Eed.   622.  ^' 
Cases    involving  the    liability  of   partnerships   on  contracts   of 
suretyship   and  guaranty  are   very  numerous  hut  will  be   found 
in  the  main  to   fall  within  the   principles   stated  under  this 
subdivision . 
(6)      CORPORATIOiiS. 

The   general  rule    is  that    a  corporation  has  no 
power   to  become    a  guarantor    or    suroty  or    accoimnodation   indc-r- 
ser   for   another    or    others,    or    otherwise    lend   its   credit   to 
another   person  or    cerponation.  ^\ 

Thompson   on   Corps.,    Sec.   57   and  cases   in  note   5. 
To   this   general  rule  there    are   c  rrtain   exc e zLloas.-    ijj  TRUST 
Ai^D  GUARAl^TY  COMPAMIES,    organized  for   the   express  purpose    of 
becoming    surety  for    ottoer   persons   or   corporations.      These   cor- 
porations  are   com^jej-ativel-  recent   and  are    a  very   important 
factor   in  the   conduct    of  bus  in  ?ss  ,      (2)   RAILROAD  COirP/aHES 
authorized  to   issue  their   own  bonds  for  the   construution   of 
their   road  may  guaranty  the   bonds   of  cities   and  counties   law- 
fully issued  to    aid  the   construction   of  the   roado  ^ 

R.  R.    Co.  V.   Howard,    7   ^'all    ( 74  U  .S . )    392  ,  ' 

Lawyer's   Co    -Qp  Ed.    1-9,    p   117. 

Arnot   V.   Erie  R.   R.   Co.',    5  Hun   60^,*^ 

Taylor  v,  F-   R.   Co.,    1  Lee    (TennJ.yift 
(3)      fi  BAI^K  JAAY  GUARAi^rE^  the   pa:Tnent    of  bonds   pledged  by   its 
Q[eT)t»t)r  to   a  third   person   as   collateral   security  for  money  which 
the   debtor    pays   the   bank,    even  theugh  the   bonds  have   never   been 
assigned  to  the  bank. 

Tallman  v.   Bank,    18   }=?j-b.    123. 
(4)      CORPORATIONS  lAAY  BE  SO  llAJAGED  and  dealings    so   car- 
ried on  as   to  hold  them  liable   as   sureties   or  guarantors 
where,    but   for   the  manner    of  management    and  dealings,   they  would 
not   be   competent   to   become    sui'eties,     Eor   example,   a   lumber 
company  lending    its    aid  to  establishing  retail  yards   throughout 
its   district    for   the   purpose   of   increasing   its   trade.      It   may 
thus  become   surety  for  the  rental  of  the  grounds    or   for   the 
cost    of   buildings   pvit   up  by  the   yard  proprietors,   o:g  .     Again: 
brewing   companies   establishing    saloons   and   setting    saloonkeepers 
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u;,'   in  business  to   promote  the   sale    -f   their  ■b3er    or    product,      i /i,  V^ 
Thompson   on  Corps.,    Soc  .   5724,  »'  ^•'**  ^ff 

Brewing   Co.   v.   Flcherty,    137   111.   308;    27  li  .  E.   286, 
Standard  Brew.   Co.   v.  Kelly,    66   111.   App.   267.*^ 
THE  COMPETErCY  OF   A  CORPORATIOK   TO   BECOJ£E   A  SURETY 

may  he   iZ^MBifl) 
from  the  nature   and  conduct    of   its  huslness   ar.d  from  what    is 
reasonably  necessary  or   proper   to   enahle   the  corporation  to 
accomplish  sjny  particular  power    expressly  conferred.      Thus 
a  national  han.lc  may  gJve   a  guaranty  for   the   pa:/raent    of  a  note 
to   its   indorsees   in   order  to  transfer  the  note,   as  such   act    is 
necessary  to  the   carryinr   on   of   part    of   its  husiness   -  namely,     .   „,*/^ 
the   discounting   of  commercial   paper.      ;^  r  .*^L*-<i-^  a^JC^*^^-^ '»X-  -fr*— ^ 

People's  Bank  v.  Bank,    101  U.S.   181,^ 
Thomas  Vo  Bank,    40  "Aeh .   501;    58  N.  ¥.   942.*"'^ 

(7)  SURETY  COrZPM-^IES. 

""^  These   are   a  creation    of  quite  modern    legislation . 

The   statutes   of  the  various   states   differ   as  to   the   terms   on    -^,£> 
which  corporations  may  "be   admitted  to   do  husiness   in  the  ^*^s*. 

state,    and  the   conditions  under  which   any   surety  company  may 
do  husiness.      A  foreign  corporation   duly  admj.tted  to   do  hu- 
siness within  the    staxe    is   a  competent    surety  on   any  hond  on 
which  two    ordinary   sureties   are   required;   the    same  with  a      ^ 
domestic    surety  corporation.  /"*  i.  •>»'. /v-t.  "^  *   v'*-«i#/^5* 

(8)  PERSONS  UNDER  DURESS.  ,  *%' ^.C^ri 

Persons   executing  the   contract    of  suretyship 
under   duress   are   not    incompetent    parties    in  the    strict    sense    of 
tho  term,    or   even   in  the   ordinary  sense.      They  are  not   hound 
hy  the   contract,    hecause  the   contract    is  not  their  volun- 
tary act,   hence  not   their  contract   at   all,    and   in  that    sense 
they  ar-e  not    parties  to  the  contract  .      If  the   princijal  executes 
his  contrast   under   duress  he    is  not   hound:    if  the    surety  exe- 
cutes his   contract   under   duress  he    is   not   hound^^ 

Ingersoll  v.   Rowe ,    65   Sarh .   346.*^ 
But    is   a  surety  excused  from  llahilit      on  his   contract    in  ca- 
seswwhere   the    pri.jcipul  has   executed   his   contract   under   du- 
ress?    Does  the   duress -of  the    principal  furnish  a  defense 
for   the    surety?      Let   uh   consider   this  under   tv/o  heads:    (1) 
Where  the    surety   signs  the   contract   with  FUIJL  K1T0\TIEDGE  OF 
THE   PRINCIPALIS  DURESS,    the   general  rule   is  that   the   surety 
will  not   he  relieved.  ;.5'&     ^  t  %,  J*^  ^"^^ 

Plummer   v.   People,    16   111.    358,  i  «-    c-^  3V# 

There   are  however  other   cases  which  hold  that   the    surety  may  he 
discharged   on   account   of  the   duress  practiced  upon  the   prin- 
cipal . 

Wilkinson  v.  Hurd,    65   Mo.   Apj-.   491, 

State  V.   Brantley,    27   Ala.   44, 

Hawes  v.  Marchaiad,    1  Curtis    (CCA)    136,^' 

?ed.    eras  ^    624o 
We   are  not   going   to  determine  which   of  these  two   doctrines 
is  the   correct    one.      If  th  i   first   doctrine   is  correct,   Eiay 
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it   not    lead  to    strange   consequences?      In   a  case  where  the 
s'>;jrety  pays  the   "bond,   and  cones   hack   on  the   principal  to   indem- 
nif;"-  him,   the  princi;^al  there  '.vould  he   liahle   on   the   prin- 
ciple  of   indemnifying  the    surety,   when  he  v/ould  HOT  have  heen 
liable   on  the    original  hond,    and  therefore  he   is  held  to   a  _ 

liability  indirectly  which  could  not  have   heon  maintained-,     i^  ^^  /^I'^f 
against   him  by  d:i.rect    proceedings.  J-/ "^ 

(2)      V/here   xhe   suretv   signs  the   contract    IN   IGl-lORANCE   OF 
THI-]  PI^CIPAL'S  DUTffiSS;   here   the    surety  will  not    be  bound, 
because  he  has   become    surety  on   a  contract  which  was  notiin 
contemplation   of   tha    parties   at   the    time   of   its   execution. 

Gi'eer  v.  Marks,    98  Ga.    67, 

Griffiths  v.    Sid<-reaves,    90  Pa.   St.    161. 
DURESS   IS   A  DEPExiSE  Y/HICH  IjIUST   BE   PLE^_DID 

by  him  v^ho    is  the   subject 
thereof.    This    principle    leads  tu  the   doctriiis   that   the   surety 
cannot  take    advantage   of  the   principal's  duress. 
(9)      KOl-i   RESIDEFVIS  . 

A  non-resident  Y;ill  be  bound   on  his   contract   of 
suretyship  notwithstanding   a  statute  which   provided  thc.t   non- 
residents   shall  noc   be   accf-":.ted   as    sureties. 

Carnegie  v.  Eurlbut,    70  Ped.   209.'^ 
The   subject    of  the   sufficiency  and  competency  of  nonresidents  i*^-***-*-^*-*^ 
is   K^GULjAJSD  by   STATjTEo      It   is  held   in   the   federal  court 
that   the   sureties   on   a  receiver's  bond  need  not   be   citizens 
of  the    same    state    in  which  the    action    is   pending.  ^ 

Taylor  v.   Life   Ass'n,    3  Fed.   465.'^ 
SUPFICIEHCY  OP   SUR'TIESo 

Competency  of   sureties   includes    suffici- 
ency.     Sufficiency  EfiaRACES    (ij.  pecuniary  responsibility, 
which   is   frequently  mads   to   depend  upon  the    surety's  real  es- 
tate  alone;    (2)   residence  within  the    state   or   municipality  or 
jurisdiction   of  the    court,    (3)    non-liability  on   oiiher   under- 
takings.    The   subject    of   sufficiency  of   sureties   is  con- 
trolled by   statute   and  the   rules   of   court    enacted   or   adopt«d 
for   the   purpose   of   insuring   adequate    security  for   the  under- 
taking.     A  surety  on   an  undertaking  to  release   attached  yrop- 
orty  must    in  this    sJLate  be   a   freeholder    and  a  resident    6f 
the   county.      Sureties  on   liquor   bonds  must   be  male  residents 
and  freeholders   of  the   township,   vllla.'^e   or   city  in  which  the 
business    of   selling  liquor   is   proposed  to  be  carried   on. 
No   one,   whatever   his   pecuniary  respc"slbillcy.    Is   a  competont 
surety  on  more   than  two  bends,  of  this  nature.     ELECTIVE  OPv 
APPOIIITIVE   OPPICERS,    other   than  notaries   public,    are   disquali- 
fied  as   sureties    on   liquor    bonds. 
SURETYSHIP   IMPLI"D. 

The   contract    of   suretyship  may  be   implied  as 
well  as   expressed. 

I>umont   Y.  Yn.  riiamson,    IS   0.   St.   515. 
TOiere   the   vendor    of   a  promissory  note   transfers    it   by  indorse- 
ment without   recovj'se,   he   is  not    liable   und^r  the   law  mer- 
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chant    on   any  contract  which  he  made ,    other   than  an   implied 
contract  ,    and   in  this   case   it   was  held  that    such   an   indorser 
impliedly  guarantees    tha   genuinenftss  of  the    signatures    of   pri- 
01'    parties  whose   name^    api:oar    on  the  not©;,    sc   too  a   _.erson  not 
a  party  to   a  pr  omi.  s  s  o.r  y  robt^  who  d.ocs   not    indorse    it,   hut  who 
sells   it    r.nd  receives  the  money,    im.pj.icdly  guarantees   the 
genu.infciH';^?   of  the   signature  j    an.d  this  too  whethei"  he  receives 
the  m-T'iVDi-  for  h:msc-;5.:f  or   for    anothei- ,      That    is  "because   the 
trar'Sa-^tioa   is    sii>ip|.y  iEhe    selli.ng   of  coninsrcial  paper,    just 
li'KH    vh--;    sall'.ng   os.    a  horse,    and  while  the    indorsement  with- 
out  r'3c  o-'irse  relieves  him  of   the    liability  of   an   irdor^jer  he 
is    sx  til  liahle   on  his   implied  warranty  of  genuineness   of  sig- 
nature,   just    as  the    seller   of   a  horse   is    liahle   on  his   implied 
warranty  of  the   genuineness    of  the  horse.      Similarly  a  person 
who   procures  notes   to  he   d.i  socunf-.  ed   at    a  hank  impljedly 
guarantees    the   genuineness   of  the   signatures    of  the  mai.ers   and 
indorser 3,    and   such  person  may  he    sued  as  the   guarantor   of  the 
notes    :tf  the   signatiu'es   are    forged- 

Baltic  V,  Mox'ton      41  Gray  l56  . 
AH   AGEHT   FOR  THE   SAIIE   OP   PROPERTY 

who  hc.s   agreed  not   to  sell  for   cred- 
it   except    to  good  and   responsihlo   partjes    and  to   taie  no   deh- 
tor   hut    en  good  collectihle   paper,    hut    takes   paper  he  knows  to 
he  worthless   and  turns   it    over   to  his   employer    or    principal, 
who    is   ignorant    of  the   character   of  the   papef*   hut   takes   it    on 
his   approval  under  that    emplo:,Tnent .    ir.   liable   as    a  guarantor. 

Clark  V,   Robbin,    25  Mich,    506, 
S^iRStySHIF  GOITTRACTS   BY  AGEHTS  » 

The  contract   of  suretyship,    as  well  as 
any  other   contract,    XLW.y  he  made   by  an   agent,   hut   the    authority 
must   be  followed   strictly'-  in   order   to  hind  the   principal.      An 
agent's  authority  to   execute  the   contract    of  suretyship  must   be 
conferred   specially,    general  authority  and  general  transaction 
of  bua:.nsse,    such   as   the  w.fitJng   of    letters    in   the   principal's 
name,    collecting  money  a;-d  giving  receipts  for   the   same    in  the 
principal's  name-,    indor&4rjE  bank  checks ;   &g  c ,    does  not    emorace 
authci'Tty  to    bind  the   principal  to  guarantee   the   debt    of   a  third 
person ,  ^^ 

Stephenson  Vo  rioyt ,    43   Pa.    St,    191,    *^ 
A  GENERAL  POV^R  OE  ATTORKEY  to   transact   husJness  for   the 
principal,    sign  his  name   to   boi.ds ,   D.otes,    &c  o ,    in  connection 
•with  the   princiipai's  b\isin«<^s3,    doe&  not   confer  upon  the   a-  • 
gent    authority  to   bind  his   pr.i.nc J.pa'i    as   a  surety  on   a  "bond  not 
connected  with  the  business    ^f  the   p^- inc  ipal  .^ 

Gates   Vo    Pell,    3   Lie    Aiui,    b2o^ 
STOCKHOLDERS   OE  A  CORPORATION   AS   SURETIES. 

Where  the  char-ter   of  a  cor- 
poration makes  the    stockholders   jointly  and   severally  person- 
ally liable   for   the   paymen.i    of   all  debts  or  demands  contrac- 
ted ^y  the   cor-poration    (a:id   that,    by  the  way,    is  not    a  very 
usual   form  of  corpo:ation    Ln  these   days)  ,   the    stockb.olders  have 
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"noen  held   to  he   principal   debtors    in    their   individual   as  v/ell 
as   th-jir   corporc^te   capacity,    and  not   sureities   of   the   corporat- 
ion nor   discharged  hy  time   given   it.  ^ 

Karger  v  ITcCullough,    2   Denio   119' 

Moss  V  ".'cCulloug'- ,    7  Barh   27  6  .^ 
The   lia"bility   of    the   stock  holders    for   the   debts   of    the   corpo- 
ration  is   imposed   in  various  v/ays.      Por   example,    the   stoclt- 
holders   of    corporations  under   the  manufacturin--   act   of  this 
st;.te   are   liable   for  labor   debts,   but  only   as   sureties.      No 
laborer-'^a   croditor   for   labor  performed    in    this    state   on  behalf 
of  a  corporation   -    can   sue   any  of   the   stockholders   of   a  cor- 
poration at   first,      lie   cannot  hold   them  liable  until  he   has    ex- 
hausted his   remedi''   against   the    corporation    itself. 

C  L   97      sec    7065 
In   this   state    it    is  held,    under    the    individual  Licbility  Statutes 
thct   a  shareholder    in  a  bank   occupies,* as  regards   a  creditor 
of  the  bank,    the   position   of   sur>-ty  for   the  bank. 

Grand  Ra-ids   Sav.    Za.Y]k.    v  V/arren,    52  MicK,  557  *^ 
IIUTU.AL   ASSENT. 

is    the   second  requisite   of  the  contract   of   surety- 
ship.     This   requisites   attaches   to   all   contracts.      The    cont-'act 
Eius      actually'-  be  made,    the  mindn    of   the  parties  must  have 
met   and    each  of   the  parties  must  have    assented   to   the  undertaking 
^cr»^  and  this    is   all    that    is  meant    in   this    corjiection  by  ETutual    assent. 

^t^  C07siDr5i/vT  I  or- 
is   the    third  r:quisite   of   the   contract    of   suretyship. 
.     Like   all   other   contracts,    the    contract    of   suretjrship   or   guaranty 
v^hen   not  under    seal   must,    as    a   condition  of   itsvalidity,   be 
supported  by  sufficient   consideration.      Sufficient   consider- 
ation   is   not   synonomous   vith   adequate    considetation. 
Covrts  will  not    i   quire    into    the   adequacy  of  the    consideration. 
Consideration   as   apijlied   to    the   subject    in  hand   is   defined   as 
something   of  benefit    to    the     principal   or    sO"  lething.  of  detri- 
ment   to    the    creditor.      Kowever    inadequate    the    consideration 
emb -acing   one    or    the    other   of   these   eleraaits    is,    it  %7ill  be 
sufficient    to   support    the    contracts      ".(laen   the    consideration 
moves   directly  betv;een  the   surety   or    ^-uarantor   and   the    credit- 
or   there   is  nothing   exceptional   to   distinguish  it   from  consider- 
^      ation   of   other    coutracts.  tV  "^ -u.  ^  "/>-♦» 

•  Leonard  v  Riedenburg,    8   lolins    29      l^-  ^'  <f^-r^il  f  ^  *'" 

TI:ES3  ARJi   TH3  PEATURDS   OF   CONSIDEIUTIOII  PECULIAR 

to    the    contract   of    suretyship 
or   guaranty   and  necessarily  peculiar  because   of    the  bringing 
in   of   a  third 'party  who   assames   collateral    oblig:..tions: 

(1)    V'hat    c   neideratinn  moves  betwe.n   the  principal   and 
surety   to    support   the  undertaking   of  the    surety?      The    implied 
premise   of  the   principal   to   indemnify      he   surety  for  becoming 
a  pa^ty   to    the    obligation   is    a   sufficient    consideration   as  be- 
twe   n  principal    and    surety. 
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E-'^Vhat   consideration  moves  lDet\7-3en   the    sv.r.^ty  and 
creditor?      In'  the   first   instance,    the   detriment   arising   to 
the   creditor  tfor  parting  with  his  money.      I   shall   notice 
others    furth.er   ovi. 
SO^ri  TJMi^PLr.B   OP   SUP?ICi:]HT   COlTSIDERATIOr: 

A  consideration   of  one   dollar 
is   sufficiont    to    sup^iort   a  contract   of   suretyship   or 
guaranty   for   anj/-  amount,    for    the    law  cannot    tal:e    into  account 
the  prudence   or   imprudence   of  the   bargiin  the    surety  has  made. 

Lavrence  v  LIcAlmot,    2  I^Q^7    (U  S)    426 

Co-Op  Ed,    j^'ook   11,    336 
You  will    find    that    contrac   s    of   suretyship  ar 3  very  often   ex- 
ecuted  on    pn   expressed   consideration   ofone   dollar,    the   re- 
ceipt v;>Lereof   is   ackno-.vle   ged  hy  the  surety.      Such  an  ack- 
nowledgement   in   the   contract   estops   the    surdity  from  den^'^ing 
that    the   consideration  named  v/as   paid   to  him. 
The   leaving   of   a  claim  in   the  hands   of  an  atTorney  to   control 
or   collect    is   sufficient    corsid  ?ration  for   the   attorney's 
contemporaneous    g^.T.ranty  of  the   claim. 

35  7t      405 
Th-^   liahility   of   a   SLir^ty  on   a  note    is    a   sufficient   consideration 
for  his    subsequent   giiarr.nty  of    its  pa^Tiient,    v^-hethor   at    the  date 
Qf   the   guaranty   the   rigtit    of  action   on   the  note  has  heen  barred 
by  the  Statute    of  Limitations    or   not, 

Kills   V  Limiell,    97  Mass   298 
The   surrender   of   an  old  note   or  bond    is   a  sufficient   considerat- 
ion  to    support    the    gi^aranty   of  a   new  one.  '^'r'^ x** Ji!^  ^  '  I  U  4* 

Churchill  v  Br-dley,    58  Vt    403  j .^ZT^'^   fi^- 

Commissions   allov;ed    to   an  agent   for   the   sale   of  property   are 
a   suf-^icient    consideration   for    liis   guaranty   of  notes    talcen  by  him 
in  payment. 

I'ewton  Vlagon   Co     v  D^'er,    10  ITeb.    284 
SO;n]  EXAJIPLLS    O?   IIISUrPICIUNT   COITSIDERATIO    : 

The    consideration   on  v/hich  ■ 
the    contract    of    sur    tyship    is   based  must   not  be   opposed   to 
public   policy.       (l)    An-     consideration   opposed  to  public  policy 
or    to    statu   e   is    insufficient   consideration.      One  who  becomes 
suretj;-  for    the   paj.Tient   of   a  note    in   consideration   that    the  maker 
thereof   shall  not  be   prosecuted  for   a  crime,    is  not  bound 
by  his   contract.  /  S  1,  i^^  ifT^  '  '•">  ^'  ^-  t  i  t--  ' 

Rou   e  V   Crlisman,    29   111   App   321  JJ' 

On    e  \7ho  becon  s   a  surety  on  a  note  made   to  apublic   officer 
for   the  private   and   illegal  use   or   loan  of  public   funds   cannot 
be   held  liable   on  his    contract,    for   the   reason   that    it   is    in 
contravention   of  public  policy.  > 

Board   of    education  v   Tnompson,    30  0  St   321         ^ 

Diebold.  V  Okelman,    111     N  Y  531,    19   N.;..    94      ^  ^/. 
__o--o--o--o--o--o--o-- 
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LECTmiE  VIII. 
— oGo-- 

2  -  TH3  PROMISE  OF  THE  SURETY  that  he  v/ill  become  guarantor 
on  the  obligation  :nay  be  the  inducement  for  the  riaking  of  I 
the  contract  on  the  part  of  th-  creditor.   This  is  a  sufficient 
consider,-. tion;  in  fact,  whan  a  contract  is  made  on  the  induce- 
ment of  the  surety  it  is  in  the  nature  of  an  original  promise, 
and  the  conside  ation  is  not  one-  necessari?y  peculiai*  to  con- 
tractsi  of  sL'irety':ihip. 
TO  THOSE  INHERED  PRO^!  1  tO  84  inclusive: 

The  county  of  V/'ashtenaw  has  let  a 
contract  for  the  building  of  a  jail  and  sheriff's  residence. 
The  contractor  is  an  individual.   He  is  to  furnish  all  the 
materials  and  provide  all  the  1  ^or  to  complete  the  work.   The 
Board  of  Supervisors  requires  of  him  a  bond  for  the  faithful 
execution  of  tlie  work  according  to  the  contrat,  and  also  the 
bond  required  by  thv:  Statute  of  Michigan  (see  first  lecture) 
Prepare  both  bonds,  '-rith  an  individual  as  surety, 
TO  THOSE  IimCERE^  FROM  85  to  1S9  inclusively 

The  dity  of  Ann  Arbor  is  letting  c 
contract  for  the  construction  of  anengine  house  for  the  Eire  De- 
partment.  The  contractor  ie  a  corporation;  it  is  likev/ise 
to  furnish  all  the  labor  and  materials  for  the  completion  of 
the  work.   Prepare   the  necessary  bond,  (1)  for  the  faithful 
completion  of  the  v;ork;  (2)  to  protect  laboring  m.en  and  material 
m&n . 
TO  THE  REIST  OP  THE  CLASS: 

The  goverment  of  the  UoSo  through  its 
proper  officers  and  agents,  is  letting  to  a  partnership  a  con- 
tract to  add  100  feet  to  the  pier  in  the  Milwaukee  Harbor o 
PREPARE  THE  I^IECESSARY  BOl^S  to  protect  the  goverment,  and  ,  in 
so  far  as  the  statute  provides,  to  protect  material  men  and  labor- 

erso 

EX3CUT0RY  COjSIDERATIOIT  TO  THE  PRIilCIPAL. 

■wTaere  the  contract  of  suretyship 
is  made  conte-mporaneously  with  the  contract  betv/een  the  principal 
and  creditor,  the  consideration  moving  from  the  creditor  to 
the  principal  ^s  the  consideration  of  the  contract  of  suretyship; 
and  where  the  promise  of  the  surety  is  the  inducement 
to  the  creditor  to  ent  r  into  the  original  contract,  such 
inducement  will  be  sufficient  consideration  for  the  contract 
of  surst^'ship  wh-'n  it  is  ifnally  completed. 
EXECUTED  COITSIDK;.  TIOII  OP  THE  PRIlTCIPAl/ 

Y/her :  the  original  contract  has 
been  completed  and  the  consideration  has  passed  from  the  cred- 
itor to  the  principa  1,  a  contract  of  suretyship  subsequently 
made  as  without  consideration  except  in  cases  v/here  the  original 
contract  betwe  n  the  creditor  and  the  principal  was  made  in 
reliance  upon  the  prior  promise  of  the  surety;  and  it  seems 
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th:it  another  exception  should  be  made   in  cases  where  the  con- 
tract between  the  creditor  and  principal  was  made  at  the  re- 
quest of  the  party  v/ho  subsequently  became  the  surety, 

Paul  V  ^tackhouse,  38  Pa  ""^t  302  '^ 
ACj?(E  ZT:JT    to  PORBPAT.  TOVrARD  PRIITCIPAL. 

'/"here  a  creditor  promises  iiot  to  pursue 
ir.raediately  his  legal  riglits,  that  forbear.^nce,  coupled 
with  the  promise,  is  a  good  consideration  for  the  contract  of 
suretyship.   It  will  support  a  promise  by  a  third  person  to 
perform  the  undertaking  in  case  the  principal  does  not^ 

Gage  V  V/ilcox,  6  Conn  81 

Calkinr-  v  Chandler,  36  Ilich  312 
But  the  promise  to  pay  the  debt  of  another  in  consideration  of  ^^t^^T^*. 
forboar?.nce  is  not  binding  unless  accepted  by  the  other.  Mere   ''""^^^ 

forbearance  is  not  enough:   it  must  be   in  pursuance  of  a  mutual 
agreement,  the  consideration  being  the  promise  for  promise. 

Shoot  V  Galbrait^;,  32  Pa  St  312     ^-i^HU-^Si   'i'i  ^i.t^'^'' 
4  -  Delivery.  t  i  ^  fi^-^   f*>  ^^^ 

is  the  fourth  requisite  of  the  contract  of  suretyship.  4ju  <*Va 
It  v;ill  be  treated  here  only  in  respect  to  those  features  pec-  i,iit,\j'. 
uliar  to  the  subject  under  consideration.   The  contract  of 
suretyship  is  not  complete  until  the  instrument  by  v/hich  it  is 
created  is  delivered.   Ifl  the  maker  of  a  promissory /note  de- 
livers the  note  to  the  payee,  who  subsequently  returns  it,  and 
the  maker  then  procures  the  signature  of  a  surety  but  do^gN^t 
return  the  note  to  the  payee,  the  payee  cannot  sue  the  Stef^^g''. 

Chamberlain  v  Hauck,  8  Vt  94  '^- — .^' 

The  contract  of  suretyship  takes  effect  only  from  the  date- -of 
its  delivery. 

Hall  V  Parker,  37  Mich  590;  26  Am  l^ep  540*^ 
COITDITIONAL  DELIVERY. 

Vexatious,  though  perhaps  not  exceptional  questions  con- 
nected v;ith  delivery  arise  out  of  cases  :;here  one  s/gns  the 
contract  of  suretyship  under  oral  agreement  that  the  instru- 
ment shall  not  be"  delivered  until  others  shall  have  signed  the 
instrument  as  sureties.   The  defanse  is  frequently  urges  in 
such  cases  that  somebody  v'ar.  to  be  a  co-surety  has  been 
left  out  -  some  fraud  has  been  practiced  upon  the  obligor.   If 
there  is  not'  ing  on  the  face  of  the  instrument  to  appraise  the 
obligee  that  it  is  incomplete  for  want  of  other  signatures, 
or  for  anyother  reason,  or  if  the  agreement  between  the  co- 
obligors  is  unknov.m  to  the  obligee,  the  delivery  by  the  prin- 
cipal and  co-obligor  is  a  good  delivery  and  the  surety  is  bound 
although  the  delivery  was  m  ade  contrary  to  his  understanding  and 
contrary  to  his  express  contract.  .  /i  ^.  C.-^^ 

Russell  V  Freer,   56  Iv  Y  67  -^     •* 

Dare  v  U  S   16  Wall   1  ^ 

Washington  Probate  Court  v  St. Claire,  52  Vt  24 
"BUT  IP  TI  APPPARS  PROM  THE  PACE  03"  TI3  IITSTRUIPJUT,  or  the  obligee 
has  knowledge  aliunde,  that  the  instrument  is  not  complete, 
the  delivery  is  not  good  and  the  s-  rety  is  not  bound. 
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T'-T-s  v.liere   a  note   was   conditioned  th-.t   it  \/asnot   to  "be   de- 
livered until    si/pied  "by   ten  men   of  unqualified   solvency,    it 
was  held   thn.t    the   sxjreties  were  not  boimd  although  the  oblifra- 
tion  v;?s   accepted   in   goocI  faith  \;ith   the   signatures   of  ten  nen 
believed  hy   the  ^n-e-    to  be   solvent,   but  not   so    in  fact. 
Ca^ipboll  Pr.:?res5   Co.   v  Po-.rell,    78   Tex  53*^ 

'•■/.tir:;;  Tin:  dsliv3v:y  13  'L'J)T.  to  tie  oblig::^"':  by  a  sti'.aitger 

to   the   instruraent,    the   obligee    is  bound  to    inquire   as   to    the 
conditions   annexed   to    the  delivery.       /O  ^  ;»»a-i»-wi.«-*    x.^4     ^/-it/^  -^^t- 

Hash  V   Gu-i^i,    2-'s   Grat    202,    18  An  Reyfc.    649'"  ' 

If  one  bound   on   a   contract   of   suretyship  harxis    it  to 
anothor   for   the    ,  urpose   of  procuring  the   signature    of  another 
sur    ty  to   the    instrujnent,    he  riiay  thereby  constitute   the  person 
to  -.'■■■•om  he  handed   the    instrujnont   his   agent   for    the   purpose    of 
deliver^-.      That   delivery  is  effect" al  under   such   circumstances 
has  been  held   ivi  ^ 

Cobbs  V  Johnson,    Go  I'ich   671 
DELIVEHT  3Y  AOr-JTCY  applies    to    contracts   of   suretyship   as  well  as 
to   oth  r   con tract Sc 
IITCO^iPLETE    I ■TSTRirrrJT . 

If   the   instrument   creating   the   contracts    of  sir  ety- 
ship   is   incomplete   and   imperfect   on   its  face   and   ther  :■  h   s  been 
a  pr  mature  delivery  -.'ithout   the   fulfillment   of  the   conditions 
stipvdated  ^oy    the   surety,    the   surety   is  not  bound.  >z. f '■'fe* -^-•-^ 7< 

Cutler  V  Roberts,    7  iTeb .    4,  t^'  Xf^^^h^^^^y/^ 
It   frequently  happens    that   a  bond   is  presented   to  a  surety 
for  'lis   signatv.re   '..'here   anothor   is  named  as   co-suroty. 
The   survty  signing  the  bond  will  be  bound   aotho  the    other 
surety  named   in  the    instrument   doe-   not    sign   it,   unless   there 
is   a  stipulation   that   the    instrument  shall  not  be   delivered 
until   signed  by  both  parties  mentioned  as    suretieso 

A  surety   is  bound  -."hen  he   executes  and   delivers  his    con- 
tract  altho  his   naiue   doec   not   appear   in   any  part   of  the  bond,     ^^ 

Bank  v  Atton,    119  Z'ass    146 

Ileal  V  ITorgan,    28   111,    5?.-. 
IP   TIE  ?RI!'CIP/iL  .13   ''MIED   111  TID:  BODY   OF  THI]   I"STR  ICilTT 
BUT  'ATI  DOns  -"OT   SIGIT   IT,    it  has  been  held   that    in   sane   cases 
the   surety   is   not   liable.      Authoritie     arc  not   in  harmony  on  that 
proposition,    that  he   is   not  held  liable   se    :  ^ 

C-ocdyear  Co     v  Bacon,    151   J  ^ass   460   *^ 

Johacon  v  R'inball,    39  .'lich  187    t/" 

Chinlc  V   Sc:ai    trustees,    16   111  f^VV   49^ 
Contra:     '         Parke.-  v  Brattle,    2  Kill   584'^  . 

Leo-;-  V   Stocher,    68  Pa;st.  526-  ■<i*<'**^' 
FILL   ;^G    I:T  3LAIKS. 

If   the    contract   of  suretyship    is   delivered  v.-ithout   the 
blanks  being  filled   and    it   is   subsequently  filled   in  by  some- 
one  interested   in   it,    the  delivery  is   geod.      Jhis  rule   applies 
to   tlie    same   extent   to  notes   or  bonds   and   to   the   filling   in   of 
such  blanks   as   dates,    amounts   and  naraes. 

(To  be    continued.) 
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LECTimE   IX. 

--    000    -- 

(Continued  from  Lectre  VIII) 

You  will  have   noticed  tliat   all  the   differ 'EnsB  "between  the 
"requisites   of  the    contract    of   s  ret:'ship  and  guaranty  and  the 
same  requisites   as  to   other   contracts   arises    out    of  the   fact 
that   the   contract    of   suretyship   is   lU  A  liEASUEE  TRIP.ARTITE: 
there   are   three   or   more   parties   interested   in  the   subject- 
matter   of   the   contract    in  different  ways    or   degrees,    and  the 
purpose   of  the   law   in  respect   to  the  requisites   is  to  guard 
with  particular   care  the   interests   aiad  rights   of  all  the   parties 
in   interestj;      It    is  the   province  of  courts  to   enforce  the   con- 
tracts which  the   parties  make,    and  to   that    end  rules  have   he-'n 
established  wiiij«h  have  heen  'brought   to   your   attention  for   the 
purpose   of   enforcing  "by  proper  means  the  contracts  which  the 
parties  have   entered  into. 

(50© 


CONTRACT    OE   SURJ^Y  MID   G  AF.AhTOK  AS  AF7TC1'~,D  BY  STATUTE  <?E  PRAJDS . 

AT  COMMO:^  LAV/  the   contract   of  a   surety  or  guar  alitor  might 
he   oral.     Keep  this   proposition  constantly  in  mind.      You 
will  need  to  turn  to   it    again   and  again  to    determine  what   con- 
struction you   shall  give  to   a  certain  contract    or  v/hr^t    lia- 
bilities the   parties   are   hound  to. 

The    Statute   of  Erauds  v/as   enacted   in   an   age    of  corruption 
and  demoralization.      Frand  anc.   chicanery  were   upheld   in  the 
courts  to^r.  per  jury  and  subornation  of   perjury.      It  was  to 
remedy  such  mischiefs   as  were   then   prevalent    that   the    Statute 
of  Prav:ds  was    enact '?d   April   It,    1677,    and  went    into   effect    Ju;;e 
24,    167  7. 

The   rrovision,    embraced  in  Section  4,  Y/ITH  V/IIICH  V,T  HAVE 
TO  DEAL,   BEADS:    'Ho   action   shall  be   brought  whereby  to  charge   the 
defendant   upon  axiy  special   i^romise  to   answer   for  the    debt,    de- 
fault   or  miscarriage    of  another   person,   unless  the   agreement 
on  which   such   action   shall  be   brought,    or   soxiie   ;;iemoraiidum  or  note 
thereof,    shall  be    in  writing,    signed  by  the   p-rty  to     jQ  charged 
therewith  or    some    person  ther=>unto  by  hii.i  lawfully  authorized.' 

Brovm,    Stat.   Frauds,    Ap,.endix,    647. 
The   substance    of  this   4th   section   is  enactod  in   all  states, 
with   one   or   two   exceptions.      It    is    exprei;sed  in  the    statntes 
of  Louisiana  just    about   the    same    as   in  the    original   statute. 
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'    v.        • 

* 

IN  M/EYLAND  ASD     WJ  MEXICO  the  English   statute    is    enforced  as 
a  part    of  the   coinmon   law.  •       9V  '       ._,  . 

Suhley  v.   V/lIliams,    3   G  &  J    (Md .)    62 . 
Childers   v.   Talhot,    10  P.    (U.   M.)    275. 
IE   PE  NSYXVAl^IA  the   statute   does  not    extend  to   promises   involv- 
ing not   to   exceed  |20.      IK  DSLAV/AFJi]   it    does  not    extend  to 
promises  where  the   debt    does  not    exceed  $25.      IN   IOWA  the    statute 
relates  merely  to   the   PROO?   of  the   contract,   which  may   still 
he    e-i2forced  as   against   the   party  making   it    if  not    denied   in  the 
pleadings . 

THE    STATUTES    OE  ALL  THE   STATES  USE  TliE  T!-HIvi    'deht    and 
default'.      In  that   res    ect   they  follow   exactly  the   language 
of  the  English   statute.      The  term    'MISDOiriGS'    is  used  instead 
of    'MISCAPJIIAGE'    in  Massachusetts,    Maine,    Vermont,  N.   Y., 
Michigan,    Minnesota,    Virginia,   West    Virginia,   Kentucky,   Neh- 
raska  and  Washington.      PEM^SYLVAKIA  omits   tho  term  altogether. 
When   you   are    exarii-Vrining  the   question,    always  consult   the    stat- 
utes  and   deoisidins   of   ■"•o.'r    ovm   state. 

SOIffi  OE  THE   STATUTES   PROVIDE  that   the   contract    shall  he 
SUBSCRIBED.      The   English   statute    says    'SIGIIED'.      What    is    a 
sufficient 'signing'   has  been  the    subject    of   a  good  man..-  con- 
tests  in  court.      In  Michigan   or    in   any   state  having   a  siai- 
ilar  provision   a   signing  is  held  to   conform  to  the   statute  when 
the   name    is   exhibited  ASY/ZIIERE  YrETHO  THE  COTrRACT  .      E.   g., 
'I,    J.   B.   Eerguson,    promiise,'    ccc  . ,    is    just    as  guod  as   if  the 
name  were  written   at   the   end.     But  where   the   statute  requires 
a  SUBSCRIPTION,   then  there  must   be   a  subscribin|-  at   the   end. 

The   English    statut  :   ::^rovided  thrt   no  action   shall  be   brot 
(it    does   NOT    PROVIDE  THAT' THE  C'-llTP-ACT   S"ALL  BE   VOID)    to 
charge  the    defendant,    &c .      The  fiiichigari    statute   provides 
that    every  special  promise  to   answer   for  the   debt   or   misdoings, 
&c  ,    SHALL  BE  VOID.      There  you  have   the  two  classes    of   statutes. 

Ce    L.    '97,    Sec  .    9015. 
THIS  DIFEEEEircE   IN   KIRASEOLOG":   leads  to   less   important    dis- 
tinctions than  would  naturally  r+e   expected  fro.n  such  a  seem- 
ingly radical  difference   in   expression.      The    statutes   of  tne 
following    states   are   identical  in   legal  effect  with  the  Eng- 
lish  statute    (v;ith   some  unimportaiit  verbal  alteratiorxs)  :  ^ 

Connecticut,    Delaware,    Elorida,    Illinois,    Indiana,  Kan- 
sas,  Kentucky,    Maine,   Massachusetts,    Missouri,    New   Jersey, 
New  Hampshire,    Ohio,    Tenaessee,   Pennsylv-ania,   Texas,   Rliode 
Island,    Virginia,    Vermont,    West   Virginia,   Arkansas.       ??***' 

STATUTES  HAVING  THE  HCHIG/^T  T^:TE  are   those    of   Alabama, 
California,    Iowa,    Minnesota,   Nebraska,   New  York,    North  Caro- 
lina,   Oregon,   Wisconsin. 
CONSTRUCTION   OP  THE    STATUTE. 

(1)      What    is  meant   by  the  words    'JJo   action   shall  be 
brought'?     ^at    is   their    effect?     The   contract    is   just    as    le- 
gal after   the   enactment   of  the   statute   as    it  was  before,   but 
it   cannot    be   enfcrcedc      The   parties  to   an   oral  contract    of 
suretyship  or  g   aranty  may  voluntarily  perform  their   obliga- 
tions",   though  they  could  not   be  compelled  to   do    so. 
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Beal  V.   Brown,    13   Allen   114.  ^^/^^V 

IN  MOST  CASES  TrIE   lEOVISIO:!  that    'no   action    shall  he   hrot ' 
amounts  to  the    same  thing  as    if  the   contract  had  "been   declared 
illegal.      The   exceptions  are  rare   and  unimportant    and  do  not 
affect   the   questions   of   sprctyship   and  guaranty..     'Wlaen  the 
contract  has  heen   execut-3d  on  "both   sides  the   statute  will  not 
affect    the   relation    of  hoth   parties,  ^ 

Stone  Yc  Den.iisftin,    13  Pick.   1.' 

A  surety  or   a  guaranty  hound  only  by  an  oral  promise   may 
respect  his    ohligation   and  RESPO:iD  TO  ITS  MORAL  FJJQ  .'IP:E],:e:ITS  . 
He  may   pf::y  ths    debt    in  esse   liis   principal  does  not,    and  RECOVl^lR 
THr  AMO'ji^T    so  paid  from  his  .princiToal.     But  money  paid'hy  a 
surety  or   a  g\x£rintor    'jjider 'ah  oral  promise.  CAl^xJOT.  2!E  RECOVEKiD 
BACK  BY  HIM  PROM  TIIE   CPJjDITOPo  ^^  ^     y  . 

Shaw^v,   Woodcock,    7B  &  C    76  . 'W  ^ .^K^*^"^^       v"   ' 
'McCune'vo    Smith,   ,9-Minnec   252.'    ■ 

THE   DISABITIIY  OR   LIIGTATI   13    i:..POSED  3Y  THE    STATUTE    OF 
FRAUDS  DOES   KOT._  EXT?5iJD  TO  TEE   COijTi'ACT    ITS'^lIxP,    hut   to  the 
means    of    enforcinc   it »      It    is   the   settled  rule    of  construc- 
tif^i,    hoth    In  Englamd  and  in  .those*  states  v/hichhave  .adf}pted'. 
th'-f   same   formula,   that   the   Btat*ute -does  not   go  't-'^  the*  very   suh- 
st.inc  e    of   a  contract,    and  render    it   a  nullity,  when  not    in 
writing:    the    STATUTE   FOLATES  EI^ICTUSIVELY'.TO  THE   PROCSDUP^E ,  .and 
simply  furnishes    a  rule   of   evidence   "■o'j  which  all   agreements 
fal.llng  v/ithin    its    scope  m.st   he   estahlis'.ed.     Thus,   v;hen  the 
surety  on   an  unwritten  contrcct    of   sur  otyshii.   pays  the   amount 
of   the   debt,    the   courts   ccn-pel  reiinhur  sement   from  the    principal 

debtor    on  v.'ho se   accouiit   payment 
lander   the   vnenf  orcea jle   contract  hrs  been  nade  ..      The   only  except- 
ion to    this  general  doctrine  was  noted  in   the   case    of   ari  attorney 
who  made   a  promise  which  b^^  the    _.rovisions   of  the    statute  was  ion- 
enforceable   against  him^     The   attorney  promised  that    in  case  the  * 
plaintiff  would   stay  proceedings   in  a  certain   s  .it  he    (the   attorne/   )-^ 
wouli  give  his   promissory  notes   in   pa^.-ment    of  the   judgment.     This 
undertaking  the   court    enforced  by  reason   of   its   sum  .-ry  power 
over    its   own   officers.      Of  course,   had   r.ny  but   an   attorney  made 
the   prom:l3e   it  would  have  been  unenforceable.. 
In  re   Graves,    1  C   <Sc  0  374. 

THE  PFJ3HIBITI0:i  EL030DIED   11^  THE  \"ORDS    'No  action   shall 
be   brought'    is   against   the   remedy.     Usually  the  courts   of   a 
country  in  v;hich  the    statute   prevails  will  not    enforce  the 
unviH^itten  contract    of   suretyship  or   guarani. -'■  made    in   another 
countr;-  which  was  vaiid  and  enforceable   in  the   country  where 

Leroux  V,   Brown,    12  C  .   B  801.*^    Z  '.       ^  // 

Huber  v.    Steiner,    2   Scott    304.^ 
TURIUNG  SOY/  TO  THE   SIVZTUTPS   OF  THE  I.IICKIGAN  TYPE,   where 
the   provision   is  that    certain   specific   contracts   SHALL  BE   VOID 
•unless   in  writing,    it   will  be  found  that   the   chaiiged   phi-aseol- 
ogy  has   produced  no   important   changes    in  judicial  interpreta- 
tion   of   the   provision.     The  various   aoctrines   and  rules  which 
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have  "been   adopted  and  enforced  by  the  English  courts  have  "been 
generally  adopted  smd   enforced  by  i-merican  courts   notwhit stand- 
ing  the   difference   in   expression.      Especially  is   this  notice- 
able  in  the   equitable  principle  with  res   act   to   PART   PERFORllAiJCE 
OF   ORAL  CONTRACTS.     How   it  would  be   absurd  to   say  that   you 
can   enforce   a  VOID  contract    simply  because  the    parties  have 
performed   in  part.     However   the  construction   of   statutes   of  the 
Michigan  type   is   as  to  the   remed,    and  not    as   to  the   contract 
itself.   .  So,  with  resi.ect   to  construction,   there   is  very  lit- 
tle  difference  between  the   expression    'No   action   shall  be   brot ' 
and  the     term    'void'.  <^  '»-U^-5/j'-.^__^^^ 

Pomeroy  on  Contracts,    Sec.    70.  ""~~~--^ 

It  has  been  held  in  Michigan  that    a  contract  void  under 
the   statute    of  frauds   is   a  mere  nullity  and  cannot  be  used  for 
any  purposes  whatever.      Still  REC0V131Y  IS  PSmHTTED  FOR  SER- 
VICES rendered  on   the   strength   of  the  contract  .     Not   that   the 
(Eontracc   Cv;nfers    ■>,  consideration  for  those    services,  but   that 
the    s8r^H.,^?s  v/ero  i-endered  through   it   and  the   party  is   entitled^ 
to   their   r^;•asona'D'l3  value.  //    '/n^wk^A-Vfy  ^     '"**'^ 

It   has   a.lso  been  held   in  this    state    thcv;,    a  contract  whieh  ^ 

CA1";N0T   BE   EE?ORC}^D  AS   A  CONTRACT   C/Jm^OT      BE   li/.DE  TEE  FOUmDAJION 
OF  U;GAL  OBLIGATIONS.  x,l,  i/i 

Scott   V.   Bush,    '^l  M.^ch ,    <^21. 

(2)  Ihat    is  meant   by  ihJ   words    '^ANY  SPECIAJ.  PROiaSE'? 
These  words  have  been  consU  ued  as   equivalent   to    'actual  prom- 
ise'   or   pi'omise   in   fact  made,    and  to   exclude   promise    implied         , 
bylaw.  7C.*WC/J/  ^  e^y,.^  tt  f  T*^.*,-,^  r/d        >  ^/r  /so^-A*' ij^- 

(3)  V.h£:t    is   meant    by  the  words    'JD^BT,    DEFAULT   OR  MIS- 
CARRIAGE'?    These  words  togotb^'    coLiprehend  every  kind  of  ^ 
liability  enforceable  by  C'.vi:i  ;i.r.t-.  on.      DEI:T   refers  to   a 
contract    liability  already   incurred'    DEI^'AQJ.T  to   oi^e   to  be   in-       C#/a/^ 
currbd.      Default   has  been  held    bo  refer    no   co;.'3equences   a-  ' 
rising  from  a  tort    as  well,, 

Nathan  v.  Mount   Stophsn,    L'    7    Eng .   ^  Ir  .  Api  .   17. 
MISCAEmiAGE     refers  to  that    specLSS   •■  f  v-vongful  act    for  the   con- 
sdquences   of  which  the    law  wou-.(l  mal;.e  the      arties   civilly  res- 
ponsible . 

Kirkham  v.  Marter  ,    2  B     .:  A   ( ':  st    Lecture)   5^  '  n, -i. 

Baker  t.   Morris,    33  Kans .    580. 

Turner   v.  Hamill,    2  Day   (Conn)    457. 
THERE  MUST    BE  A  C]1]AR  ASCERTAINED   LIABILITY  01  A  THIRD  per- 
son for  the   debt,    default   or  miscarriage  -   a   •l^ability  capable 
of  being   enforced  -  as   a  basis  for   the   contract    of   suretyship 
or  guaranty.     Without    it   there  can  be  no  contract    of   sure- 
tyship  or  guaranty. 

Hooker  v.   Russell.    '"■7  Ir'isc.    25  7.  '  ' 

Buchanan  v  Moran      P2  Convi.    93. 
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LECTURE  Xo 
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(4)   "y/liat    is  meant   Toy  the  v/oi-ds    'of  another   person'?  These 
woi'ds  have      gi'ven  x'ise   to   a  multitude    of  decisions.      In 

Chapm  Vo   Latham,      20  Pick  467., 
Judge   Sht,w   said,"    The  cases   on  this  hranch   of  the   statute   ofPrauds 
are   so  numerous   that    it  would  he   a  difficult  task  to 
review  them,    and    the   distinctions   as   to      cases  which   are   and     are 
not  within  the   statute  are   so  nice   and  often   so   shadowy  that 
it  would   still  he  mo:e   difficult   to  reconcile   themo      The 
contract   which  the   statute  has   in   contemplation   is   a  contract   of 
another   person  ths.n    the   surety  or  gaurantore      If  there 

he  no   contract    of   another   person,      there   cannot  he   a  contract    of 
gauiTanty   or   sure  i.yshiOo      Out    of  the   Construction   of    this   phrase-- 
ology  of  the   Statute  grows   the  DIRECT   MD  COLLATERAL  PROJITGE 
which  must  eng xge   our   attention  hefore  we   can  determine  what 

contracts    are  within   and  what   contracts   are  not  within  the    Stat- 
ute  of  liVaudSo 
THE     TERM    -WITHIN   THE   STAi'iJTE   OP  PRAUDS  o ' 

You  hear  very  frequently     in  the   profession   and   in  the   Covirts 
the   te:i.m    -within   the    statute'.     V/hat    is   meant   hy   it    ?   That    is 
an   er.pression   concerning  which  you  should  get   a  clear   conception 
at   the   outsat,    that    expression   is   equivalent   to  the   other    ex- 
pression   'thac   the    statute   applies  •".        In  other     v/ords  the    stat- 
ute  of  Frauds  COMTROLS  that   particular  transaction,      'This   con- 
tract   is   suhject   to   the   provisions   of  the   statute   of  Prauds '    or 
falls  within   its   tyrms'    is    also   equivalent   to    'v/ithin  the   statute'. 
Where   the   Contre.ct    i3  not   affected  hy  the    Statute    of  Prauds 
it    is    said   to  he   MOT  within  the   statute,      A  fair   and  usual 
synonym     for  the  term    -The   contract    is  within  the   statute   of 
Prauds'    is    *The   contract   must   he    in  writing,' 

Of  course,    under    the   Pourth  section,    if  the   contract    is   an 
ORIGINAL  undertaking   the   promise   is   not   required  to   he   in  writ- 
in.g.      Of   course   it  might   he  required  to  he   in  vnriting  under   some 
other    section   of  the- Statute, 

Y/hether   a  given   contract    is  within  the   Statute    of  Prauds 
or   not   is  to  he   decided.,    in  the   first    place  hy  determining  whether 
the   promise   is      original  or   collateral,      A  contract    of   surety- 
ship  cannot    stand   on   its   own  feet;    there   can  he  no   contract   of 
suretyship  unless   there   is   a  principal   ohligation.      If  the   con- 
tract  then,    he   original,    it    cannot   he   a  contract    of  suretyship 
hecausc   a  contract    of   suretyship   is    secondary.        There   can  he 
no   secondary  contract   without    a  primary  ohligation  upon  which     it 
may  rest.      The   contract    of   suretyship   is   a  secondary  contract   IN 
THIS  RESPECT   OBLY:    That    it    answers   for    some   other   persons    ohliga- 
tionB,      It    is  primary  in  the   sense  that    it  may  he    sued  upon  hy 
the   person  gaurranteed;    he   doesn't  have   to  wait   for   the     default 
of  the  principal   m  order  to      sue   the    surety. 
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IF   IT   IS  AN   ORIGIHAX  UEJDERTAKING, 

Of  course    it    is   not   witliin  the   Statute. 
Nov/  understand  me  to   mean   simply  this   4th   section   of  the   sta.t- 
ute.  A  contract    for  the    sale    of  goods   &c ,      might   he  within 

the   statute    (although  an   original  contract)  v/here   a  contract    of 
suretyship   is     not    involved  at   all.        If  it    is   collateral,    of 
course   it    is  v/ithin  the    Statute.        In  determining  whether   a 
promise   is   original  or   collateral   it    is   important   to   inquire 
To  whom  was   the   credit   given  ?     "V/ho   actually  .engaged  in  the  \inder- 
taking?     Whose  undertaking  was   it    ?        If  the   credit  v;as   given 
to   the   promisor   alone,    the    promise   is   original,   not    collater- 
al and  the  promise   need  not    he    in  writing.      If  the   credit  was 
given  to  a  third  person  to   any  extent   and  the   promise   is 
collateral  to  the  ujidertaking   of  the  third  person,    it    is  with- 
in the   Statute   and  must   he   in  v/riting.     ITow  the  most    ohvious 
illustration  of  this  proposition      is     \7here  t'.vo  persons 
come    into   a  store   and  one   of  them  says:       'Here   is  my  friend 
who  wants   credit.     Yous   sell  to  him  and   if  he   does  n't   pay     I 
aill'.      There   is   a  contract    of   suretyship,    hut   the  contract 
is  void  "because   oralc        On  the   other  hand  had  he   said,    'You  let 
this  man  have  goods   and  charge   it   to  me,'      that   is   an  orig- 
inal promise.  That    contract    is  not  within  the   Statute; 
it    i s  an  original  undertaking,    not    a  collateral.     Between 
those   two   extremes   lies  material  for   a  multitude   of  cases. 

It    is   of  first    importance   to   determine   at   the   outset 
whether  a  given  promise   is   original   or   collateral.      If  yoijr 
advice   is    sought    on  the  validity  of  a  v-ritten  contract,    you 
determine   first  whether   it    is    an  undertaking   independent    of 
any  other   person's   or  whether    it    is   collateral  to  an  undertaking 
on   someone   else's   part. 

A  goes    into   a  wholsale  house   and  huys   a  hill   of  goods 
and  directs  that   the   goods   he   shipped  to  him.        This    is  a 
simple  transaction  hetv/een   tv/o  persons    only.      On  the   other  hand 
A.    is    interested   in  a  mine   as    one   of  the   principal  stock  holders. 
The  mining   corporation   is   indehted  to   A.   for   past    advances   and  is 
entitled  hy  contract   to   future  advances.        Eor  the   advances  made 
and  to  he  made  the  mining   corporation  turned  over  to  A.   a  quan- 
tity of  ore.      One   P  was   employed  generally  to  take   charge    of  the   ore. 
A's   oral  promise  to  P   in  respect  to  his   services   in  transferring 
the    ore  was,    'I  will  see  that   you  get   every  dollar  of  your 

moneyj    I  will  he   personally     responsihle  for  the  acc-oimt;    I 
will  see  that   you  are   paid.'      Here  the   question  arises,  was  A  s 
promise   direct    or   collateral?     If   it  was   direct    it   hinds  him; 
if   it  was   collateral  it    is  unenf orceahle   against  him. 

J^avis  V.   Patrick,    141  U.S.,  179;    also   in   case   hook. 

Ho  general  rule   can  he   appealed  to   as   a  se-fe  and  consis- 
tent  guide    in  determining  v;hether   a  promise    is   original  or   col- 
lateral,   although  certain  exprussions  have  heen  regarded  as   fix- 
ing  the  nature   of  the   promise.      E.   g.,    it  has   heen  held  that   a 
promise    'to  he   the   paymaster'    of  one  v;ho    should  render  services 
to   another  is   original,  while   a  promise  to    'see  him  paid'    is   col- 
lat  eral . 
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Watkins   v.   Perkins,    1  Ld  Rd  224, 
Skinner   v.   Connaught,    2   Vt .   453. 
It    is   not    a  general  rule   that   tlie   promise    'to   see    one   paid' 
is   a  collateral  promise.      It    is  not   a  rule   at    all.      I  have  men- 
tioned this  matter   as   a  rule   only  "because   I  wish  to  caution  you 
against    a   statement      that   you  v;ill  find   in  test    oooks   and   in  many 
decided  cases,    that   a  promise   to    'see   one   paid'    iruparts      a  col- 
lateral undert asking .      The  most   that    can  fee   said  of  a  promise    of 
this    sort    is   that,      standing   alone,    the  v:ords   import   a  collateral 
agreement;      "but   they  are  to   "be   ccsrisidered     with  reference   to  the 
conditions    and  circumstances    surroisnding  their   utterances. 

Grant   v.  V/olf,    34  Minne.,    32; 
Mt.    Stephen  v.   Lalceman,    L  R  7;    Q  B  196; 

On  Appeal  7  E.    of  L. 
IT   IS   APPARENT   TEAT   THE  TEST  TO  BE  APPLIED      is   not   alone   the 
language   employed o      That   may  "be   said  of   any  contract .      The   ex- 
pression used   is    only  one   element    in  determining  whether  the 
promise    is   original   or    collateral.      Other    elements   are,   the   o'ojects 
sought   to   "be   accomplished;    the    situation  of  the  parties  with  res" 
pect    to  the   su'oject   matter;    and  the   understanding   of  the   parties- 
to   "be  gathered  from  their   language   and  from  their   surround- 

ings. Davis  V.   Po.tr ick,    supra. 

Elder   V.  Warden,    7   H.&  J.    (I'-d)    397. 
But   CEETAIl^   PACTS   MAY  BE  RELIED  UPON   AS   PIXING  THE.  lUTURE  OP 
the   promise,      even  though  they  cannot   "be  generalized   into   a  rule: 

(1)  The   test   must   he  made   as      OP  THE  TIIiE  0?  THE   GIVIIIG 
OP  T??C  CREDIT.      If  the   entire   credit   he   given  to  the   promisor 
his   promise    is   original.      If  any  portion   of  the   credit   "be   given    - 
to   the  person  for  v/hon  the  henefit    of   the   promise  was  made,   the 
promise    is    collateral. 

Cayhill  v.   Bigelow,    18   Pick.,    169. 
The      lAAmiER   IK  WrllCE  THE  TFj\iTSACTION    IS   EITTERED  UPON   THE 
BOOKS     of  the   creator  has   an    important   "but   not   a  controlling 
interest    in   determining  to  whom  the    credit  was   given.     Even  a 
judgment    against   the   creditor   implied  from     a^n  entry  on  his  "bocks 
may  "be   explained  and  avoided  "by  other   cirtf'omstances « 

The   fact   that   a  certain  person  is   charged  on  the  plaintiff's 
"books  with  goods,    is  not    conclusive   evidence  that   credit  was 
given  to  him;    that   the   sale  was  made  to  him. 

Sv/ift  V.   Pierce  s  13  Allen,   136,, 
Mount   Stephen  v.   Lakeman,    supra. 

(2)  If  the   promise  HAS  POR  ITS   OBJECT      THE  DISCHARGE   OP 
THE  PERSOK''S  OY/H   OBLIGATION,      it    is   an   original  promise.  "Whenever 
the  main  purpose   and     o"bject    of  the   promisor   is  not   to   answer 
for   another  "out   to   su"bserve    some  pecuniary  or  "business  motive 

of  his   ov/n,    involving   cither   a  "benefit  to  himself   or   dsiac^e  to 
the   other    party  contracting,      his   promise   is  not  v^ithin  the 
statute,    although   it  may  "be  in  form  a  promise  to   pay  the   deht   of 
another   and  although  the  performance      of   it  may  incidentally  have 
the      effect    of  extinguishing  that   lia"bility. 

Emerson  t.   Slater,    22  How.    (c3  U.S.),    28, 
The  real  character   of  the   promise,   whether   original  or   col- 


-.+ 


■i 


u' 


.  \ 


X.  SURETYSHIP.  ^c 

lateral,    DOES  NOT  DKPESD  ALT0G3THER  ON  THE  EORM  of   the   expres- 
sion,   "but    larr2;ely  on   the   sitiiation  of   the  parties;    and   the  ques- 
tion always    is,    what   the  parties  mutually  linderstand  "by  the   lan- 
gviage.      They  are  "bound  by  their  arp^eement   as    gathered  from  the 
language   employed;    even   though  they  may  have   intended  otherwise. 

The  CIRCm^TANCES   SURI^OUUDING  THE  PARTIES  AT  THE  TD;ffi  are 
to  be  taicen  into   consideration   to  determine  what  their  understand- 
ing was.  Davis  v.    Patrick,    supra. 

Keith  V.    Temple,    1  Bos.   ^c  Pul.  ,    158. 
Tilottson  V.   Nettle,    6  Pick..    509. 

"When   it   is    once   clearly  determined  whether   the  promise   is 
original  or  collateral,    the  question  in  regard  to   the   application 
of   the  Statute   is    elimJ.natedo 

The  contract   of  SURETYSHIP   IS  FOUNDED  on   the  liability  of 
another;    there  can  be  no   sviretyship  miless    there  be   a  principal 
debtor,    who  m.ay  be  constituted   in  tiie  course  of  the   transaction 
thou;:^  lie  may  not  have  been  so   at  ti.e   time;    but  still   there   is  a 
principal  debtor   tliere  can  be  no  siiretyship;    nor  can  a  man  guar- 
antee  anybody   else's   debt   unless   there    is    a  debt  of  som.ebody 
else's    to  be  gtiaraTiteed. 

Mount  Stephen  v.   Lakeman,    supra. 

Tlie  prohibition  of   the   statute   rujis    only  against    tlie  val- 
idity of   an  oral  prom.ise   to   answer  for   trie  debt,    default    or 
miscarriage  of  another.      The  statute  does   not   apply  then,   unless 
the  liability  of   the  party  for  whom  the  .guarrrjitor  makes  himself 
liable  be   a  clear   and  ascertained  legal  liability,    capable  of 
being  enforced  against   tlie  party  himself.      Unless   the  premise  is 
to   answer  for  such  liability  of   a  third  party,    it   is   not   v/ithin 
the  statute   and  need  not  be   in  Tvriting. 

A  PROICCSE   TO  ANS'//SR  FOR  THE  DEBT    OE  A  J.!ARP:iED  WOMAJT   is 
not   within  the     Statute;    it   is    good   if   oral;    because   the  married 
woman  at  Common  Law  could  not  be  made   liable  for  her  debts;    in 
fact,    could  not    contract   at   all.      So   that  unless  her  Common  Law 
disabilities  have  been  removed  by  statute  she   cpjinot   contract   a 
debt,    as    that   7/ord  is   used   in  the  statute  of  5'rauds ;    but  where  a 
married  woman  or  her  separate   estate   is  by  lav;  made   liable  for 
her  debts   the  Statute  applies. 

Connell  v.   :^[ev/ell,    7  Hill   116, 
Miller  v.   Lund,    45  Pa.    St.,    350. 

THE  DEBT  OE  A  MINOR   is    oy  the  weight   of   authority  such  a 
debt  as    is    embraced  in  the   rule   just    given.      It   is   a  clear   and 
ascertained   lefjal   liability.      It   is   true   that   the  minor  cannot  bs 
compelled   to  pay  the  debt    (unless   contracted  for  necessa-ries)    if 
he  chooses    to   rely  on  his   defense  of   infancy;    and  still  the  debt 
is   only  voidable   at    the   instance  of   the   infant.      The  defense  of 
infsmcy  is   a  personal   defe.ise,    and  cannot  be  assun;ed  as  betv/een 
other  parties,    that    the  minor   v/ill   avail  himself  of  his  defense  of 
Infancy;    therefore,    a  promise    co  ansv;er  for   the  debt   of   an  infant 
is  within  the  Statute.      There   is   a  debt  of  a  third  person,    although 
that  debt    is   subject   to  be   avoided   by  the   infrnt's   personal  plea 
of  privilege. 

Baxter  v.   Blanchard,    11  >Mlen  365. 
Throop  on  Verbal  Agreiements. 
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If  the   ololigation   fcr  which  the  gaarantor  makes  himself 
liable   "be    a  default    as   distinguished  from  a  deht ,    the   rule   already 
q^uotedj    (    that   the    liahility   of  a  third  pacify  miist   be   a  clear 
and  legal   liahillty)      is   just   as   impei-atiire  o     There   can  "be  no 
surety  or   guarartor   of   any  shojr't-comlng  on  the  part   of  a  third 
person  unless   that    short   coming   is    equivalent   to   defaullt    ,    as 
that   term  is   used   in  the    Statute    of  Frauds o      In  order   to  make  the 
statute  apply-j    the   default   of  the   per-soo      assured  must   "be   such  a 
default  as    is   enforcea"ble  "by  legal  acta  on  o      That   hcv/eiper  applies 
more   pr-operly,    perhaps,      to   the  term   ^m.i  scarriage  *  .   the  rule 
stated  applies   to  miscarriages   or  mlsdoj.ngs   as  well  as  to   deht    and 
defaulto      Unless    some   liability  or    duty  of   a  third  person   exists 
or   is   to  "be   created,    there   cannot    be   an   agreement    to   ansv/er    for  the 
de'bt  5      default   or  miscairriage   of   anotherc 

Reed  t-.-   Lang^    1  Will.is   305,    (a  leading   case)* 
MSDOING  following      THE  CONTRACT  o 

Suppose  the   contractors   on  the  Engineering  "building  haTe 
entered  into   an  agreement  to   save  harmless  any  persoHi  from  any 
action  which  may  "be  "brought      from  any  injury  to   any  person 
resulting     from  the   deposit    of  material  or   an.ything   else   connected 
with  the   construction   of  the  building «        There   is   an  attempt   to 
Caurd  against   a  mis^deed  that    is  to   follow  the   assuring   contract. 
Now  the   contract    to  guard  against   that   m.is-deed      is   just   as   good 
as    if   it  were   a  past  misdeed  or   a    'miscarriage'..      That    is   a  con- 
tract  Yery  frequently  exacted  in  prj.&'ate  "buildings  and  in  public 
works  o 
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LECTURE     XI . 
—   oOo   -- 

We   are    speaking    at  the   DIRECT    AND  COLJoATERAl  PROMISE. 
The  collateral  promise   is  the   promise  of  the  surety  or  guar- 
antor  and   it   must   he   in  v/riting  hecause   of  the   Statute  of 
Frauds.     The   leading  case  on  the   subject   of  direct  and  col- 
lateral promise   is 

Read  v.  Nash,    1  Wilson  305    (Prepare) 

It  is  not  necessary  however  that  the  PROMISE  FOR  WHICH 
THE  ASSURING  CONTRACT  STAilDS  should  he  expressed;  it  may  he 
implied.  In  fact  every  tort  (or  'miscarric^e '  )  for  which  one 
answers,  is  implied;  i.e.,  from  certain  facts  there  arises 
the  liability  of  a  tort-feasor.  So  it  may  he  aaid  that  the 
ohligation  resting  on.  third  parties  in  cases  of  tort  always 
arises  hy  implication. 

I  will  n^»>r  direct   your   attention  to   SOME  SUBORDINAiTE  RULES 
deduced  from  the  general  rule   already  givin,   from  the   applica- 
tion  of  which   it  maythe  more  readily  and  certainly  he    deter- 
mined whether  a  promise   is  within  or  not  within  the    Statute. 

You  find  the   hooks  full  of  cases   in  which  P/HTIES  ARE  AT 
VARIANCE  as  to  whether  a  given  contract   constit  tes   an  origi- 
nal contract   or  a  collateral  contract, 
(1)      IP  THERE  BE  A  REMEDY  AGAINST   A  THIRD  PARTY, 

or   if  an  action  would  lie 
against  him,  the   promise  must  he   in  vn-itinp  in   order  to  hind 
the   promisor.     If  there  he  no  remedy  against   a  third  party 
or  if  no  action  will  lie   against  him^   the   promise  need  not  he 
In  writing.     The   deht ,    default   or  misdeed  of  the   assured  par- 
ty must  he    such  that   an   action  can  he  maintained  upon   it,    in 
6rder   that  the    Statute   shall  apply.     That    is,   when  you   speak 
Of  the    'promise'    of  another   person,    it  must  he   such  an  ^dM±Be 
ke.   iH   enforceable   in  a  court   of  law;    it   must   be   such  an  under- 
taking as  will   suirport    an  action.      So   if  the    debt   of   another 
person  be  not   such  a  debt,    or    if  the   default   be  not    such  a  de- 
fault,   or    if  the  misdeed  be  not    such  a  misdeed,    as  will  su;  '~ort 
an  action,  then  of  course  the   promise  to  answer  for   it   is  not     [in/f^n 
within  the   Statute.     And  so  the  common   Irw  and  not  the   Stat- 
ute applies.  '  >    .V,  s,ij  -^      -  > 
IF  HOWEVER  THE   SUBJECT-MATTER              "^          -^ 

out   of  which  the  undertaking  grew,    affords 
a  right  fcf  action  against  the  assured,   the   assuring  contract 
is  within  the   Statute  the   same    as    if  the  contract    itself  had 
furnished  a  right   of  action. 

Buckneer  v.  Barnell,   2   Id.  Raymond  1085. 
3   Saltell  15;   Holt   606;    Casebook  181. 
EVER  SINCE  THE  CASE  was   decided  it  has  been  regarded  as   set- 
tled doctrine  that  when  no  action  will  lie  against  the   party 
undortaken  for,    it   is  an  original  promise.     In  that  case  the 
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case  the  defendant   requested  the  plaintiff  to   let   a  third  person, 
have   the  plaintiff's  horse,    and  promised  orally  that   the  third 
person  would     return  the   same.      The  third  person  did  not  return 
the  horse.      The  question  was,   was  the   defendant    liable   on  ^s   oral 
promise  ?     The  horse  v/as   lent  wholly  y  upon  the   credit    of  the   defen- 
dant,  hut   not  withstanding  this  the   Judges  were   all  of  the   opin- 
ion that   the  case  was  within  the   statute,    hecause   even   if  the  third 
party  was   not   chargeahie   in   action  upon  the   promise  he  was   charge- 
ahle   on  the  bailment   in   detinue   on  the  original     delivery,    and 
inasmuch  as   the  party  undertaken  for  was  chargeable     in  an  action 
for   the  unlawful  taking   of  the  horse,    the  promise   of  the   defendant 
v/as   collateral. 

THE  PRINCIPLE  THEN  VAY  BE  STATEJD  THUS:      If  the   cause    of   action 
against    a  third  party  HAS  ITS  ROOT     in  the  transaction,    it   is   suf- 
ficient to   charge  the   party,    third  party,   viith  liability. 

Means  v.  Wagner,    1  Lac  or d  395;    Casebook  ISS. 

THE  AJFPIRMATIVE  BRAJICH  OE  THE  RULE  under   considoration,   namely 
where   an  action  will  lie   against   a  third  party  is   illmstrated  in   , 

Hooker  v.   Russel,.   67  V/isc   267;    Case  book  148. 

(2)  IE  THE   ORIGINAL  JDEBT    IS  EXTINGUISHED: 

Or     novation   ensues  from  the   promise,    the 
promise  need  not   be   in  writing.       The   promise  under   such 
circximstances   is  not   to  pay  the  debt   of  another,   v/hich  has 
accrued,      but   it    is   an   original  contract  upon  good  consideration. 
BUT  WHERE  THE  ORIGIH/iL  DEBT   STITJ:   ,       SUBSISTS   and  where     the 
promisee  has  relinquished  no   interest    in  his  claim  against   the  prom- 
isor,   it   is  not    an   original  contract  but   a  contract   to   pay  an- 
other's debt,    and  must   be   in  writing..- 

(3)  A  PROMSE  BY  ONE  PERSON  TO   IDEIItJIFY"  ANOTHER  EOR 

becomdng  the  guarantor 
of  a  third  person,  is  not  within  the  statute.  -^  '  ■.-^, 

Jones  V.  Bacon,  145  N,Y.,  446.       /  /  ^  i//  Ti   v»>,  « /jy 

(4)  THE  PROMISE  TO  PAY  THE  DEBT  OE  ANOTHER,  to  come 
within  the  Statute  must  be  to  the  creditor  and  not  to  the  debtor. 
A  promise  to  the  debtor  himself  to  pay  his  debt  is  not  within  the 
Statute.       Eastwood  V.  Kenyon,  11  Adol.  &  E.,  438. 

Eng.  C.  L.  Rep.  137;   Case  book  174. 

THE  RULE  PINDS  EFJJQUENT   AND  YMilED  ILLUSTRATION    in 
j^ose  cases  where   a  person  buys   lajids   or  goods   and  agrees   to 
pay     the   purchase  money  to  the   creditor   of  the   seller,    or   as   part 
of  the   consideration  assumes   a  mortgage   or   other   indebtedness   of 
the   seller.     This    is  no  m-ore  than  a  promise  to  pay  the     promisor's 
own   debt  J   in  a  particular  way,    and   it    iw  within  the   statute. 

Price  T.  Reed  ,  38  Mo.,  App.,  429. 

This  was  an  action  upon  a  promissory  note  executed 

by  one  W  to  plaintiff  to  secure  which  W, 
undertook  to  execute  a  deed  of  trust  on  cer 
tain  real  escate,.  wiiich  thru  mistake  of  the 
scrivener,  was  inaccurately  described,  Subft_fi 
secuently  ¥«  sold  said  real  estate  and,  by 
deed  of  general  warranty,  conveyed  tlie  same  Ji 
by  correct  description  to  defendant.  As  part 
of  the  consideration  defendant  assxmed  the 
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pay^Tient   of  said  note   to     plaintiff.     After_ 
ward   defendant   sold  said   real   estate.      The 
question  of  fact   submitted   to   the   jury  was, 
did   the     defendant   as   part   of   the  purchase 
price   of   the   land  promise  and  agree  to   pay  the^ 
note  of   1200  made  by  V/o      to   the  plaintiff ? 
The   Jury  found  the   issue  for   the  plaintiff, 

Havin'3  made   the  promise  in   this   'flray  the 
defendant  was   bound  by  ito      It  was   nothing 
more   tha.n  a  promise   to  pay  his   own  debt   in 
a  particular  wa,yc 
THE  PRINCIPLE  Vi^riCH   IS  HICRi:]  UimEE  DlSCUSSIOil  is    one  ^ich 
is   met  with   every  day  in  the  business  v/orldo 

One  buys   a  farm  on  viiich  there   rests   a  mortgage 
He  agrees    to    assume  that  mortgagCo     Now  in   the  first  place, 
or  in  one  view,   he  by  tl.at  means   is   a,nsv/ering  for   ths  debt 
of   another,    or   in  other  words  he   is    taking  upon  himself   the 
obligation  of   another,     A  mortgage   is  m.ade  'by  A,     B  promises 
to  pay  it.      Of  course   that    transaction  in  respect   to    land 
would  haye   to  be  in  writing  but  not  necessarily  so   in  res- 
pect  to   chattels.,      In  that   case,    or   in  such  cases    it    is    read 
ily  seen   that   such  a  promise   is   a  promise   of   the  vendee 
to   pay  for  the  property  sold  to  him«     A  part   of   that  pay-' 
ment    is  made  by  discharging  an  obligation  which   rests  upon 
him  or  upon   the  property  as   a  lieno     Primarily  of   course   it 
is    the  debt  of   another  person^   but    it   constitutes  A  PART 
OP  TIE  COlISIDERATIOlNf  which   the  vendee  agrees    to   pay  for  the 
land  or  the  propertyo 


__oOo- 

--oOo 

— 'OOo ■ — 


XII,  SURETYSHIP  48, 

LECTURE  XII, 

"••-•oOO"** 

I   was    just  using   the  ill-ustration  where  one  as   a  part 
of   the  purchase  price  pays   the  dett   of  another  person,    and  I 
had  cited   one   illustration  as    to   a  real   estate  treuisactlon. 
The  other  one  that   I   spoke   of  was   one  with  reference   to  personal 
property,     A  case  illustrating   that  feature  of  the  subject   is 

Bank  v,    Studernan.    74   Iowa,    104,    37  N,Wo    112. 
In  that   case   one   I  purchased  cattle   from  the  defendant,  A 
part  of   the  consideration  was    that   the  defendant      assumed  and  a- 
greed   to   pajr  to   tliird  parties   in  Chicago  a  deht   of   the     vendor 
to    the   amount   of  $500,      The  plaintiff  attached   the  cattle  and 
garnished  the   vendee   I,     Plaintiffs   claim  was    that   the     con- 
tract,   so  far  as    it   required  the  vendor  to  pay  anything  to"   the 
Chicago  parties,    could  not  te    enforced  because ,   being  an  agree- 
ment  to   pay  the  debt   of  another,    it  was   in  the  Statute  of 
Frauds   and,   not   being  in  writing,   was   void.      The  court  held 
that   the   obligation  of    the  vendee  to  pay  the  $500  was   an  orig- 
inal undertaking  on  his  part,    entered  into  for  his   own  benefit. 
You  see  this   promise  was   not   made   to  the  creditor,    it  was  made   to 
the  debtor  and  falls    among  that   class   of  cases    of  v/hich  East- 
wooa  Vo   Kenyon   is    the   leader.        It  was  held  that   this   promise 
v/as   not   only  NOT   within  the  statute  of  Frauds   but   was   a  contract 
which  the  creditors   could  have   enforced  against   the  vendee  by 
direct  proceedingSo      To   the  same   effect   is 

Belt  V,   Brewing  Co,,    123  Pa  St   42;      15  A871, 
This   kind  of   a  transaction  IWST  HOT  BE  COl-IFUSED  WITH  THE 
PROinSE   TO  PAY  THE  DEBT   OE  AITOTHSR,    It    is    tather  a  promise   to 
pay  one's   own  debt   to    such  person  as    the  Creditor  may  direct. 
But   does    this  promise   give   the  Creditor,    to  whom  it   is   not  inade 
a   right    to  bring  an  action  on  the  promise  ?      In  certain  cases    it 
does—   in  cases   ^ere  the  promise   to  pay  the  debt  of   a  tliird  per- 
son rests   upon   the  fact   that  money  or  property  is  placed   in 
the  hajids  of    the  promisor  for  the  particular  purpose;    also 
v/here   one  buys    out   the   stock  of  a  tradesman  to   take   the  place 
fulfill   the  contract      and  pay  the   debts   of   the  vendor;    in  such 
cases   a  direct   action  by  the  creditor  v/ill  lie.      These  cases, 
as   well   as   the  cases   v/here  one   receives   property  or  money  on 
the  promise  6opay  or   deliver   to   a  third  person,    are  cases    in  which 
the   third  person,    altho   not   a  party  to  the  contract,   may  be  fairly 
said   to  be  a  party  to    the  consideration  on  v^ich  it    rests, 

A  PROMISE   TO   IDEMNIEY  OR  SAVE  HARJjILSSS   from  any  liability 
which  he  may   incur  as    the  result  of   the  tansaction  into   viiich  he 
enters   at   the  instance  of  the  promisor   (    as   in   the  case  of  idem- 
nifying  the  promisee  against   loss   from  going  bail  for  smother) , 
is   NOT   VrtTHIN   THE   ST^^TUTE, 

Anderson  Vo    Spence,    72  Ind,,    315, 

Beaman  v,   Russell,    20  Vt,    205' 

Berry  v,   Ranson,    12  IT,   Y", ,    462, 
A  PROMISE  I/iADS   TO   THE   DEBTOR  TO   IDZKLTIEY  HIM  AQAHTST   any 
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claim  arising  from  his   debt   is  NOT  WITHIN  THE   STATUTE,   vriiere 
the  promisor  does   not  'become  liable  to    the  creditor. 

Calkins  t^   Hopkins,,    17  Johns    113, 
Wells   Yc  NockelSj    l7  Pao    530o 
It    is  nothing  more  than  a  promise   to  pay  a  prospective  debt 
to   the  promts eeo      In  some,    if  not  most  of   the  books,    it  has   been 
sou^t    to   distinguish  between  contracts   within  the  statute  and 
contracts      of   idemnity,   by  syiLng  that,   without   qualification  the 
promise  of   idemnity  is  not  within   the  statute;    but  this  may  mis- 
lead.     Such  a  px-omise  to   idemnify  the  promisee  against   any  lia- 
bility     T^ich  he  2fiy  incurj    is  not  within  the  statut^,   but   it   is 
otherwise  where   the  promise   is    to    idemnify  the     promisee  against 
any  loss   which  he  may  sus<tain  by  reaaon  of  the  defaizlt   or  mis- 
carriage    of   a  person  under  liability  to  himo 

Mallory  To   Gillett ,    21  N,   Yo   412o 
nr  JURISDICTIONS  WHERE  ACCEPAnCES  Oi'  BILLS  OF  EXCHAtlGE  are 
not   required  to  be  in  writing,    or  the  statutes    do  not   othei-wise 
modify  the   common  law,   parol  accep:  tances , assented  to  by  the 

holder,   are  permittedo 
THE  PROMISE  MUST   CONTEltPLSTE 

payment  by  the  promisor  out   of  his 
own  property  or  at   leasty   not   out  of  the  property  of  the  debtor, 

Mallory  Vo    Gillett,    21  No  Yo ,    412; 
First  Nat,   Bank  Yo    Chapman,    144  N,   Yo ,    532o 
It    is   obvious   that   the  payment   of  a  third  partys   de-cl   out   of   the 
property  of   the   debtor  would  not  be  ansv/ering  for  the  debt  of 
another  persono      '^^e  debtor  would  be  answering  for  hisoizm  debt 
thru  the   special  agency  of  another..      If   the  promise  be   to  pay  the 
debt   of  a  third  party  out   of   the  third  party's  property  or   the 
proceeds    thereof ^    it   is   not   within  the  statutes        It   is  manifest 
that   if   the  debtor  furnishes   the  means    to  discharge  his   debt,   no 
OTHER  person   is    required   to  pay  the  debt  EOR  him;    also   that   if 
the  debtor,    instead  of  paying  the   creditor  with  his   own  property  or 
the  proceeds    thereof,    turned  out   the  property  to  another  with  the 
understanding  that   such  person  would  pay  the  debt  with  such  pro- 
perty or   the  proceeds    thereof  ^  he   is   si:T:ply  providing  a  way  to 
pay  his   own  debt  out   of  his   own  property,, 

If   the  PAETY  WHO   RECEIVED  THE   PROPERTY  OR  THE  PROCEEDS 
thereof   thereupon  promises    to   pay  the  debtj  he  becomes   an  original 
promisor  and  his  promise   is   based  upon  an  sc;fficient   considera- 
tion.   The  original  debtor   is  not   liable  on  that  promise,   nor  is 
any  person  liable   thereon  other  than  the  promisor  himself « 

Williams   Vc.  Leper,    3  Eurr  1886, 
Cra^wford  v*   King,    54   Indo,    6^ 
Tem.p,leton  Vo  Baston,    33  Vt„,    132o 
THE  PROPERTY  MUST   NOT   ONLY  BE 'TURNED  OUT   TO   PAY  THE  DEBT 
but   it  must  be   in   control   of   the  promiso'V-    ,    to  be  used  -  capable 
of  being  used  -  for  the  purposes  designedo    It   is  not      enough 
that    the  promisor  is   the  agent   of   those  who  do   control   it;   he 
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must  hold  the   property  or  money   in  his    individual  capacity, 
not    in   a  representative   capacity, 

riynn  v.  Ka;midll,    1  Hill   82. 
A  promise  to   pay  the   debt    of   another    is  not  within  the 
statute   IP  ITS  COliSIDERATIQl^  Y/AS  TID^  AS/Lino.iMEiiT   TO  THE  prom- 
isor  of   security  for   the   payment   of  the   de"bt   co^i  si  sting   of   a 
lien  upon   or   interest    in  the  property  to  which  the   promisor 
then  had  a  suhordinate    lien . 

1  Thrcop,    Verho   Agreements,    p   156. 

Crawford  v.  King,    supra. 

(6)  RBERESEMTATIONS  AS   TO  AIJOTI-IER'S   CREDI'i 

a,re   not  within  the    statute. 
This   proposition  has  "been  a  fruitful  source   of  contention  arid 
trouble.      Independent    of   statutory  enactjient,    it    is    settled 
that   false   surid   deceitful  representations   as   to  the    standing  and 
responsibility  of   a  third  person   are  not  within  the    statute. 
Such  representations   cannot    be  held  to  be   a  special   promise  to 
answer  for   the   debt   of   another.     The   leading  case    is 

Haisly  v.  Freeman,  3  Crown  I^eps.  51  (1789); 

S.   Co    II    Sia-'tli'S   L.    C»   p   133. 
STATUTORY  ElUCTJIEKT  HO^TEVTR  HAS  TAJCEl'^   CATJ^    07  Td/J!   SUBjaCT  , 
and  4t   is  now  a  matter    of   statutory  regulation   in  England  and 
in  many   (perhaps   all)    of  the   states.      The   statutes   are   sub- 
stantially the    same   and  provide  generally  that   no   act  ^^m  can 
be   brot    (by  the   person  to  whom  the   representation   io   vaade)   to 
charg  :   the   person  upon   or  by  reason  of   any  repx  e?e;it  at;:  on   ot 
-assurance   concerning  the   character ^    conduct,    credit,    or   abil- 
ity,   trade    or   dealings   of  any  other   preson,    unless   such  repre- 
sentation,   &c  ,   be    in  writing   and   signed  by  the    party  to   be 
charged,   thereby  or  by  some   person  thereto  by  him  lawfully  au- 
thorized. 

St  imp.   Amer  .    Stat.   Law,    Sec  o   41-46. 
THE  EPFECT   OE  THESE   ETAT'JTORY  EKACTIIEIiTS  IS  TO  I-i/KE  an   addition 
to  the    statute   of   frauds. 

(7)  IE  THE   ORIGINAL  PROMISE  V/A^   IN  ?;RITING, 

an  oral  promise  made    subsequently  is 
sufficient   to   take  the  case   out    of  the    statute    of    limitations. 
THE  EORM  OF  THE  WRITIrlG 

should  comply  with  the   pi-ovision   of  the    statute, 
which   is    'unless  the   agreement    or   some  memorandum  or   note  there- 
of be   in  writing.'      This   does   not  rT^qiire   formalities ;    it 
does  ueiiuire  that   the  real  transact:  on   shall  be   substantially 
expressed.      A  letter,    receipt,    order  ,   retur:.  of  a   sheriff   on 
execution;   vote   of   a  corporation  er.tsred  on   its  books  -    each 
has  been  held  sufficient o      It  may  be   on    separate   pieces   of  pa- 
per,  but   the   several  papers  must    on  their   face  refer   to   each 
other   and  make  the   transaction  complete.      Sometimes   the  writ- 
ing required,    for   example,    to  create   a  trust,   has   been   sup- 
plied by  the   ANSW-ER   OF  THE  DEFriiDAIjT    IN   A  CHAl.CERY  PROCEEDING; 
io    e.,   the   pleader  has   acJoiowledged   in  his   smswer   the   existence 
of  the  trust  which  did  not    appear   in   any  other  way  or  form. 
So  be   careful  as  to  what   you  admit   by  your  pleadings. 
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CONSTRUCT  1 01^    OF  COl^TRACT    OF   SURETYSPIIP.      The   contract    of 
suretyship   is   always   construed   strictly  in  favor   of  the   surety. 
The   obligation  of  a  surety  growing   out   of  his  undertaking   cannot 
he   extended  hy   implication  nor  iijrB   liability  enlarged  beyond  the 
terms   of  his   contract.      -o  the    extent,    in   the  manner   and  under  the 
circumstances  pointed  out   in  his    obligation,   he   is  bound,    and 
no  further.      It    is  not    sufficient   to    say  that  he  may  sustain  no 
injury  by  a  change    in  the  contract,    or  that    it   may  even  be   for 
his  benefit.     He  has  the   right   to   stand' upon  the  very  terms   of 
his   contract,    and   if  he   does  not   assent   to   a  variation   of    it   and     . 
a  vat"iation   is  made,    it    is  fatal.      Courts   of   equity  as  well  as  j 

Courts   of   law  have  been   in  the   constant  habit    of   scanning  the 
contracts   of   surety  with  strictness. 

Miller  v.    Stewart,    9  Wheaton,    660, 
Ulster  County  Savings   Institution  v.  Young, 
161  N.   Y.,    23;      55    N.   E. ,    483. 

This   latter   is   a  g    od  case,   which  I    should  like   to  have   you 
examine . 

IN  DETERMIIJING  THE   SCOPE   Al'lD  EXTEI5T    of   the    contract    of   sure-      ! 
tyship  and  the    liability  of  the   surety,    it    is   necessary  to  bear 
in  mind  these  two   principles;    (1)   The   contract   of  the   surety  is 
strictissimi   juris:    (2)   The   surety  is   a  favorite   of  the   law. 

MIEN    IT    IS   SAID  TI-AT   TIIS  CONTRACT   OP   SURETYSHIP  MUST    BE  CON- 
STRUED STRICTLY  it    is  not  meant   that  the   rule   operates  to  relieve 
the    surety  from  any  obligation  he  has   actually  taken  upon  himself. 
The   question    is,   what    obligation  has  .the   surety  assumed?      That    is 
to  be   determined  from  his   express  nndertakiii,7 .     He   is  not   bound  to  j 
any  imp^-ied  proi^iise.     No  far   fetched  equities  nor    overstrained  ? 

constructions  are   allowed  against  him. 

Ryan  v.  Williams,    29  Kans.   487. 

He   is  not   to  be   made    liable  for   any  undertaking  which  he  has 
not    definitely  and  expressly  assumed,  ■   The  contr-ct  which  he    enters? 
into    is    NOT   LOOIffiD  UPOli  WITH  DISPAVOR  BY  THE   LAW.      It    is    a    leg-  j 

itimate  and  highly  important   undertaking --an  undertaking  which  •; 

^^rill  be   enforced  according  to   its  terms;    but    it   must   be  born   in 
mind  that    the   contract    of  the    surety  is  to   answer   for   some    others 
shortcomings   or   defaults.     No  moral  obligation   is  held  to  rest 
Tipon  the    siirety  to   answer   for    such   shortcomings   or   defaults.     His 
obligation   is   strictly  legal  and   is  to   be    limited  to   undertakings 
to  which  he  has    expressly  and  definitely  assented,  which  under- 
takings   are  to   be    drawn  from  his  written   contract,   but   by  the   SAME 
STAI^DAKDS   OP   INTERPRETATION   applied  to    other   contracts. 

There   is  not    one  rule   for   the    interpretation   of  the    s   rety's 
contract    and  another   for   the   principal's.      They  are    intrepreted 
by  the    same   standard   precisely,    althougi:   one    is  the   favorite   of 
the   Law   and  the    other   takes  his  chances.      The  rule   before   us   is 
not   understood  as   opposed  to  the  rule    in. 
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Kadison  y„  Pritchard,  12  East  227^ 

DruoxCiiond  v,  Prestonj,  12  Y.lieat  515, 
heretofore  cited,  to  the  effect  that  the  v/ords  are  to  te  taken 
as  strongi^'-  against  the  party  giving  the  guarranty  as  the  sense  of 
theiii  will  permit  „   This  latter  rule  does  not  i^iilitate  against  the 
rulK  of  strict  construction,  nor  permit  tlie  surety's  liability  to 
he  enlarged  by  implication ^ 

■I?La  B.ULE  AS  TO  THE  COIISTRUGTIOIT  OF  TIEE  COIITRACT  of  surety- 
ship ticj,  he  stated  thus;   Interpret  it  just  as  you  would  anyother 
contract;  CONSTRUE  it  -  v.hen  it  becoi.es  necessary  to  draw  the  line 
of  favortisin  or  the  ppposite  -  favorably  to  the  surety. 

Apply  to  the  interpretation  of  the  surety's  contract  the  same  rules 
you  v/ould  appjy  to  the  interpretation  of  anyother  contract,,  and 
when  the  meaning  of  the  language  has  thus  been  ascertained,  the 
responsibility  of  the  surety  is  not  to  be  enlai-ged  "by   implication  or 
by  construction. 

People  V.  Bacus.,  117  II ,Y.  196;   22::. E,  759;  Cases  134, 

IF  TI^  PHRASEOLOGY  OE  A  COITTRACT  OP  GU^^RAITTY  OR  SURETY- 
SHIP is  so  ambiguous  as  not  to  furnish  conolusi-ve  evidence  of  its 
meaning,  light  nay  be  sought  from  extrinsic  circumstances » 

Evansviile  national  Bank  v,.  Kaufman,  Cases  64v 
That  rule  of  cour'se  is  in  harmony  Y/ith  the  rule  of  construction 
of  any  contract „ 

IE  AS  THUS  IITTEEPRETED  TI-IE  COIITRACT  IS   STILL  FAIRLY  OPEIT  TO 
DIFFERING  COilSTRUCTIOlISj  it  is  to  be  interpreted  most  strongly 
against  the  surety  or  g^rantor,  because  it  v/as  he  who  adopted  the 
pliraseology , 

Hargreave  v^  Schnell,  6  Bingham,  244. 

Smith  Ve  Lollison,  148  lIoY,  241:  42  iI,E.  669;  Cases  104, 
The  general  rule  of  strict  construction  is  dravm  from  ad- 
judications to  numerous  and  varied  to  be  mentioned ^  The  casea 
apply  to  ajjaost  every  v~ariety  of  circumstances..  Y/e  shall  be  able  to 
refer  to  but  few,  and  those  very  few  in  the  most  general  way 
as  illustrating  some  of  the  general  principles ^ 

.1)  AS  TO  THE  SUBJECT  LATTER  OF  THJC  U:i)ERTAIvIlIG „  The  liability 
of  a  .r'urety  is  limited  to  the  subject  matter  of  his  undertaking,  and 
the  subject-matter  cannot  be  enlarged.   That  rule  is  well  illustrated 
by 

V/ard  V,  Stahl,  81  ::.  Y,,  406.. 
THE  LANGUAGE  OF  THE  RECITAL  COIITROLS  the  condition.  The  con- 
dition must  not  be  larger  than  the  recital.. 

Tradesman's  Bank  v.  Woodward,  Anthon  (ITc-Yc)  300, 

national  Banking  Ass'n„  v„  Cociixan,  19  iT,  Y,,  116, 

A...  Do  Tc  Co,,  V,  Lenning,  159  Penn,  St,  504, 
■WHERE  THE  COHDITIOII  OF  THE  BOHD  IS  LARGISH  than  the  recital,  the 
effect  of  the  recital  is  to  restrain  it.  The  rule  is  otherv/ise  in 
the  case  of  deeds,  and  is  referred  to  for  the  purpose  of  empha- 
sising the  rule  that  the  obligation  of  the  surety  is  not  to  be  es- 
tenJed  beyond  the  terms  of  his  contract, 

Huntingford  v,  Iluiaford,  5  Johns,  22,. 
See  further  as  to  limitation  of  surety's  undertaking  to 
the  precise  subject  matter  of  his  undertaking; 

¥/,  S,  Lining  Co,,  v,  Hines,  61  Lich,,  423, 
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Pond  V,   Delano  is,    113  liass,,    394, 
State   Y„   Hinsdale  J    117   Ind,^   476, 
The  rule   operates   to  releive   a  surety  from  liability  where  he 
has  undertaken  to  pay  for   the   different  kinds   of  goods   to  he   sold 
on  a  credit    of   six  months   and  the  goods   are   sold,    one  kind  on   a 
bredit    of  six  months   and  the   ot^ier  kind  on   a  credit   of  four  months ^ 

Lfeeds  Vt.   Dunn,    10  1T„   Y,,    469^ 
'     '      We  may   conclude   on  this   suhdiTiaidh  with  "che   statement 
that   the   ohligation   of   a  surety   is  not   to  he   extended  to   any   other 
subject   than   is   e.rpresired  or  necessarialy   included  within   it, 

IIT  DRA\f/IlTG  BOia>S  YOU  SHOULD  BE  VERY  CAREPUL  to  see  that  hbth- 
ing  by  way  of  recital  is  .incorporated  within  the  bond  to  limit  the 
effect    of  the   condition  as  you  desire   it   to   stand,- 

(2)  AS   TO  IliE  PERSOII  UlTDERTAiaiTG .      We  have   seen  that   when  a 
surety  undertalces   to   answer   for    one  person  h.i-^   obligation   cannot 
be   extended  to   ansv«'er   for    another  person  associated  v/ith  h.lm  in 
the  Tenture;      but   the  mere  fact   that   another  party  has  joined 
with  the  party  undertaken  for   in  the   disposition   of  goods    covered 
by  the  guaranty   does  not   relei're  the  guarartor   from  his  undertaking, 

Palmer   Vo  Baric  56  II.  Y-    523 „ 

(3)  AS   TO  THE  PERSCIT  TO  V.I-IOM  ASSUPJilTCE   IS   GIVEhU  Y/here   a   con- 
tract  of  guaranty   is  ma.7e   with  a  parxicuiar  person,    that    contract 
cannot  be   extended   to   other   persons    even   i^  such  other  persons 
compose   a     partnership   ot   which  the     surety   is   a  member... 

Burns  v,   Sarrell,    61  lU  Y,j    39;    19   Am  Reps   247^ 
And  so   it   is   settled  that   the   o^^ligation   of  a  guarantor   or   surety 
is  not   to  be   extended  to  any   other  person  than  the   one  named  or 
expressed  in  the    contract^   This,   you  see,    is   in  line  v/ith  the 
general  rule   of   strictissmi   juris^ 

(4)  AS  TO  THE  TIIvJE  within  or   during  v;hich  the   contract   oper™ 
atesv      The    contract    of  suretyship   is   always  prospective  unless   it 
appears   that   past   defaults   are  undertaken  for-      The   contract. will 
not  be    construed  to   operate  retrospectiTeiy  unless   a   clear   intent 
to   that   end  is   expressed,     Vi/here   an   instriiment   recites  that   a  duty 
to  be  performed  by  the   principal   shal].     be  performed  within  a  spec- 
ified time   or  period^    the   surety  ?v-ill  be  liable   only  for   default 
occurin^  within  that  perioo., 

(5)    AS  TO  THE   CAPfiClTi    in  which  the  person  undertaken  for 
is   to  work,     ''il/here   a  surety  undertakes   to   answer  for   the 
faithful  perfoi-mance   of     the   duties   or   of   an   office   or   employment 
and  the   duties   and  respons.ibilities  per  tain. mg  to   the   office   or 
employment   are  by  the   obligee  materially   changed,    his  undertaking 
cannot  be   extended  to  the      changed  or   enlag:ged  position, 

A,.   D,   T,    COo,    T,   Lenningj    139  Pa,    St,    594„ 
But   the   surety  will  not    in  general  be  releived  from  responsibility 
because   the   act    of  his  principal  which  co-rered  the  loss  v/as  not 
strictly   in  the  line   of  his   duMes   of  his   office    or   employment 
or- was   done    in  the   com'se   of  a  temporary  or    causal  performance   of 
other   duties   at   the  request    of  his   employer, 

German  Bank  v^   Aif,,   87  Pa^   Sto   419, 
Detroit  Bank  t,      Zeigler,,  49  Mich,   157 ;, 
(6)    AS  TO  THE  Aliomvi  fixed  by  the   burety     as   the   extent    of  his 
liability „      It    is  a  familiar   doctrine  that   the   surety   is  not 
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"bound  be  'ond  the  penalty  of  his  undertalcing , 

COURTS  0?  EQUITY  COIISTRUE  TIS  COiITRACT  of  suretyship  on  the 
saaae  lines  as  courts  of  lav:,  hut  v/here  the  contract  does  not  express 
the  intention  of  the  parties  and  that  fact  is  made  clearly  to  ap- 
pear, equity  7/ill  reform  the  contract,  against  the  surety  as  well  as 
against  the  principal,  and  it  \7ill  do  that  even  tho  the  surety  is 
not  a  party,, 

Olmsted  v,   Olmstedj.  38  Conn  309, 

Burd  V.  Radcliffe,  6  Johns  Chancery  302. 

\VHERE  BY  REASOIT  OP  sai.iE  PRAUD  OR  ACCIDKIT  OR  IiISTAI-CE  the  legal 
remedj'  is  lacking,  equity  will  enforce  the  contract  according  to 
the  ohvious  intention  of  the  parties,. 

Brooks  v^  Brooks,.  12  Gill  &  J^    506;. 
Bnited  States  v-  Brook^  2  Sumner  234^ 

(7)  OPPICAL  DUTY  OP  GUARRAilTIES.  \vh.ere  a  surety  stands  a  s 
sponsor   for  official  fidelity  or  for  the   fidelity  of  an 
officer  hcs  contract  is  construed  strictly  to  apply  to  the  condi- 
tions v/hich  existed  at  the  time  the  undertalcing  ¥/as  made... 

I  have  referred  only  to  some  of  these  general  instances  as 
illustrations  of  the  rules  governing  the  construction  of  the  con- 
tract of  suretyship.^   These,,  which  have  teen   enuuaerated,  are  "but 
types  of  many  others  all  of  v.iiich  support  the  rule  of  construct- 
ion announced  at  the  outset-  that  the  contract  of  the  surety  is 
strictissini  juris.   Another  proposition  was  announced,  namely; 
that  the  surety  is  a  favorite  in  the  law.   This  proposition  results 
from  the  application  of  rules,  out  of  v/hich  grows  the  general 
ruleSt  Tlie  surety  is  a  favorite  of  the  law  "because  he  is  under 
no  moral  o"bligation  to  pay  the  de"bt  of  his  pirincipal;  "because 
nothing  is  implied  against  him;   "because  he  is  permitted  to  stand 
on  the  very  terms  of  his  contract,  on  the  strict  terms  of  his 
obligation,  on  the  very  letter  of  his  contract.   And  it  malces  no 
difference  whether  a  modification  of  the  contract  would  result  to 
HIS  ADVALTTAGE  OR  TO  HIS  DISADVAI^AGEt   Tie  has  a  right  to  stand  upon 
the  very  terms  of  his  contract ;.  ITot  because  his  undertalcing  to 
answer  for  anothers  default  is  regarded  with  particular  favor 
(because  as  we  have  seen,  courts,  and  tlie  custom  of  business  ex=- 
pect  that;  it  is  a'^ected  that  one  man  stand  for  the  sponsor  of  ano- 
ther v);  not  because  of  the  language  he  has  made  use  of  to  express 
his  obligation,  for  that  language  is  to  be  interpreted  by  no  other- 
standard  than  is  applied  to  any  other  contract.  But   IT  IS  BECAUSE 
inasmuch  as  he  is  to  ansv;er  for  an  obligation  not  his  o\vn,  the 
courts  indulge  him  to  the  extent  of  saying  that         nothing 
shall  be  implied  against  him  but  that  he  skall  perform  ohly  that 
contract  which  he  has  undertaken  to  perform,  v/hich  is  not  supported 
by  any  moral  consideration  but  is  uupported  by  a  consideration 
purely  legal,  and  that  his  obligation  is  net  equitable  but  purely 
legal, 
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So  far  v-e  have  considered  the  surety  from  the  standpoint  of 
his  duties  and  obligations  -  when  he  'bao'Oines  bound,  how  he  becoiaes 
bound,  and  the  extent  of  his  obligations c  TOlfiliT  He'bECOMES  BCUl^  re~ 
iates'to  that  part  of  the  lectures  v;hich  has  referred  to  the  man- 
ner in  which  the  contract  is  intered  into^  HOY/  HE  BECOIJIS  BOUIID  re- 
lates to  that  part  of  the  subject-iuatter  of  the  lectures  which  has 
treated  of  the  Statute  of  Frauds o  THE  EXTEi'T  OP  HIS  OHLIGATION  IS 
referred  to  in  that  part  of  the  course  already  presented  v;hich  in— 
yoItcs  the  construction  of  the  surety's  contractc- 

¥e  shall  now  consider  THE  SUREIT  ?ROi;  TIGi;  STAIIDPOIITT  OF  HIS 
RIGI^S,   Of  these  there  may  be  mentioned  the  (1)  right  uf  SU3R0GA- 
tion  ;   (2)  the  right   of  IDl^.Z^ITY^  (3)  the  right  of  'COlTTRIBUTIOil 
from  his  co-sureties;  (4)  the  right  of  EX01IEP.ATI01T;,   I  shall  not 
be  able  to  present  anything  f ui  ther  to  you  by  v/ay  of  lectures  than 
some-  general  remarks  upon  the  subjects  of  SUBRCGATIOIT  and  COlTTRIBU- 
TIOil e 

EirOlTT^RATIOil,  et^naol ogically ,  means  a  'lifting  of  the  load' ^ 
As  to  suretyship,  the  application  is  simply  this:;:  The  surety  ha3 
the  right  under  certain  circumstances  to  compel  the  assured  to  get 
from  the  principal  c?ebtor  that  which  the  surety  becomes  responsible 
for;  in  other  v;ords-  to  ilgt  from  his  shoulders  the  load  to  answer 
for  another  person.   If  it  be  possible  while  the  contract  is  in 
force  for  tiie  surety  to  be  exonerated  -  that  is  to  be  releaved  of 
the  burder  which  he  has  assumed  -  he  may  bring  his  appropiate  acticn 
for  that  purpose,  circumstances  being  favorable  tc  that  end> 

(1)  SUBROGATIOIT  is  defined  as  the  substitution  of  one  person 
or  thing  for  another  so  that  the  same  rights  and  duties  which  attaclv 
ed  to  the  original  person  or  thing  attach  to  the  one  substituted^ 
Another  definition  is  this:  Subrogation  is  the  substitution  of 
another  person  in  the  place  of  a  creditor  or  claimant;  to  v;hose 
rights  he  succeeds  in  relation  to  the   to  the  debt  or  claim  assign- 
edy  which  has  been  paid  by  him^  not  voluntaiaiy.  and  contemplates 
some  original  privileges   on  the  part  of  him  to  whose  place  sub- 
stitution is  claimedo 

AI...  &  Eng,.  Zcyl>  of  Law,,  ist  Ed, 

Kirlcham  v..  "TiiPont..  14  Calif. 565-  13  Am  DeCo  297, note. 

Take  as  an  illustration  T-{E' COITTRACT  01   IlTSURAiTCE ,.   This  is  a 
contract  of  ideimity  and  being  so  the  insured  is  entitled  to  be 
paid  only  oncej  and"  if  he  obtains  payment  of  his  loss  from  any 
other  source  he  is  not  entitled  to  claims  against  his  insurer o  But 
the  insui'er  o-  paying  the  loss  is  entitled  to  be  put  in  the  place 
of  the         insLired;  therefore  if  the  insured  had  a  claim  which 
he  might  have  enforced  in  respect  to  the  property,  e,,  gc,  against 
the  person  whose  negligence  or  wrongful  act  caused  the  loss  •-  the 
insurer  will  thenceforth  be  entitled  to  the  claim  and  to  enforce  it 
for  his  own  benefit;  and  if  the  insurer  pays  the  claim  of  the^  in- 
sured the  insured  receives  compensation  from  other  so\irces,  the 
insurer   is   entitled  to  recover    from  the  insured  any 
Bum  which  he  mav  have  received  in  excess  of  his  actual  losSo 
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And  this   is  what    is  meaat  hy  subrogatiorio 

North  Britt.,  Co,,  y,  L,Lp&  Glohej.  5  Chanc,  Div,  569, 

Chic&  Alton  Ry„Co,,  v,  GlenningJ  175  Ill.j  238. 

Feter  y.  C,  &  Y/,  By,  Co,,  121  Mich,  324$  46  L,R,A^2241. 
1111^1  SUPJCTY'S  RIGI-IT  TO  SUBROGATION  when  he  pays  the  deht  of  his  prin- 
cipal; he  iB  entitled  to  ha^.e,  enjoy  and  enforce  for-  his  own  hcne- 
fit-  and  to  the  extent  of  the  loss.   He  has  the  right,  in  other 
words,  to  hav^  himself  subrogated  to  all  of  the  leins,  SQUITTESj. 
RIGHTS;  REIv^n^IES  and  PRIORITIES  he:.d  by  the  creditor  against  the 
principal.   This  right  attaches  to  the  relation  of  sur-ety  in  every 
jiirisdiction,  and  begins  when  the  contract  ;ls  entered  into  and  is 
consumated  when  the  surety  pays  the  debt  of  his  princj.pal.   It  ex- 
tends not  only  to  all  the  equities  of  the  creditor  against  the  prin- 
cipal but   also  against  all  pei'scns  claiiaing  under  him  -  all  per- 
sons who  take  securities  to  which  the  creditor  is  entitled  -  pro 
Yided  they  ctake  with  notice,  whether  from  the  principal  debtor  or 
from  the  creditor^ 

Bt-ew  Y.,  Lockitj  32  BeY,,  499, 

Atvvood  Y;  Vincent  J.  17  Conn.,  575; 

Green  y,  Perry,  1  De  Sow's  Eq.,,  164, 
NATURE  OF  REin^nY.  Subrogation  is  an  EQUITABLE  RIGHT,  not  a 
le^al  righi%  It  can  be  enforced  only  in  a  Court  of  Equity  or  in  t, 
proceeding  in  the  natur-e  of  an  equity  pr  oceed.ing  where  the  distinc- 
tion between  the  equitable  and  legal  proceeding  is  aboli^'hed^  If 
subrogation  be  denied  to  one  he  should  file  hi.s  bill  in  equity  or 
take  an  eqmiYalent  proceeding   in  the  nature  of  an  equitable  pro- 
ceeding for  the  declaration  of  Jjus  rights  and  a  decree  that  he  be 
subrogated. 

Being  an  equitable  remedy  it  is  subject  to  the  LII^ITATIONS 
OP  EQUITABLE  PELIEDIES  in  general  and  therefore   it  will  not  be  en- 
forced where:  (l)  it  will  work  injustice  to  the  rights  of  those 
having  equal  rights ,  (2  )  where  for  other  rea?ons  it  v/ill  be  in 
equitable  to  grant  the  remedy;  (3)  where  the  right  is  not  founded 
on  contract  but  it-  may  be  extingua3hed  or  modified  by  contract,,  ■ 
Hughes  Yc  Hartford  Eire  Insurance  Co,,  17  111  App.,  518 ^ 

(4)  It  will  be  enforced  in  lavor  of  the  claimant  notwithstanding 
he  assumes  obligations  in  Ignorance  of  the  right -^ 

Dempsey  ':<t„   Bush.  10  0„-  Ct,',  376, 
Hall  Yc  King,  48  0,  St.,  75; 

(5)  The  substitute  will  be  put  in  the  place,  or  stand  precisely 

in  the  shoeti,  of  the  one  to  whose  rights  he  becomes  subtogatad,,  butt 
(S)  the  rights  of  the  substitute   CAimOT  BE  GREATER  THaN  THE  RIGHTS 
OE  THE  PERSON  TO  V/HOM  HE  SUCCIEEDS  by  subrogation,,  (7)  The  right  is 
not  allowed  to  one  whose  claim  has  been  defeated  at  law,, 

Erink  y.  Malfry-j,  9  Watts  (Pa)  384, 

Bank  of  Pensy  y,  Potius,  10  Y/atts  (Pa)  148^ 
(8)  It  is  KOt  allowed  in  favor  of  the  one  v.-ho  is  ultimately  or  real- 
ly laible  for  the  debt  discharged^  (9)  Nor_ in  favor  of  one  who 
would  therebjr  derives  an  ad^-'antage,  oc   establish  his  claim,  thru 
his  own  wrong  or  negligence  or'  otherwise  inequitable  or  illegal 
conduct..       Mill  &-c^   Ry^  COos  Vc  Suter,^  13  Wall  517, 

American' Bank  v,  U,  S,,  14S  U,  Sv ,  573, 

Rowley  v-^  Townsley,  53  Mich,  329, 

Kelly  v.  Kelly,  54  Mich,  47, 
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These  are  some  of  the  limitations  imposed  by  equitable   conBii« 
eratiojiT  upon  the  granting   of  the     "writ   of  subrogation, 
I  -will  now  call  your  a  f- tent  Ion  to  some   of  the  instances  in  which 
the  right   of  subrogaojon  hu-s  been  granted  to  securitieSo  Remember 
it  was  to  pciOurll;iees    eqwi  ti.esj   liens,    rights,   priorities.    etCc, 

(1)  SEC'UPJ-TIES  ,  See 

Goddai-'d   r^,  "White,    2   Clifford   CEnglioh)    449, 
In  March  and.  April  1357,    one  McD  mad  two  promissory  notes  for 
$3,000   eaciti,    each  payable  to  the   order   of     one  We  Before  maturity 
the  notes  were   indursed  by  .A  &  COcp    a   co-partnership  composed  of 
SoAe,    GoW,j   McDj,  and  two   others   to"  the  HcrnellKv^lle  Baruk  and  by 
it  to  one  Ida   cne  .fee  .1  of  the  def enrlajits.     The  notes  were  duly- 
presented  for  payment  by  Ide  and  were   dishonored  and  steps  were   diil  y 

taken  to  fie;  the   liabJllty   cf  the   indorsers,    among  whom  was  Ao 
McD     then  ga^re   Ide   a  mortgage  to  eeoure   the'ncts^o      Ide  being  deslT>» 
oud   to   corilect   the  notes   indorsed  the.m  crer   to  a  man  in  Pa>-i.fc.    ■^ho 
isa  turn   ialofsed  them  over   to  the   c>''fendajit    while   in  London-o   v'*-.!...' i  e 
cOMinii^nooc!.  an   action  aAjitinst   Halletx.,    \z'ao  was  then  S.n  l.o;ad.vrio   Tru  3 
Jf&T,   In  April  1857  0      In  ooteber   foil  owing  W::dte  prcr/u^reo.  K01;et   f?  be 
areet.ed  on  a  Capiasig    aj-isging  that  he  waa   about   tt,   ci^.lt  ^F^x^i^^ :^.q. ^ 
G  cijid  i'   complainante    in  ^hl>^;  proceeding,   became  Hvillets   i-i.r  eM-;s 
On  hx^   appear^an.ce    bonlj    en  which  Hallet   defaaiStedo     ^'uri^^.aim'jr.'.:  iBfii' 
8ub3SfOuent3.y  rendered  againat    •  i    the  Bur'eties  for  ihs  full  2.m-;ui7t 

of  trie  notesj    including   cofcts   and  interest  <>     The   suretEcS     p^J.-l  the 
amount   of  the  judgment    into   the   court   andfiled  their  b^i'll  prTfr;v;'T:.:i- 
for  a  declaration   of  their  rights;   namelys   that   they  m;Lt-;LC  be   su:j« 
rcgated  to  the  security  held  by  Ide,    and  that   their   cosvd  migiic,   be 
ta:;ced  and  paid  out    of  the  fund  in  the  hands   of  the   Coiiite   The   court- 
so  decreedo 

How  there  was  a  debt   on  which  HaJ,let  was  liable  as   indor^nr. 
A  mortgage  iiad  been  given  by  another  paj-j^ty  who  "     "   _     ' 
siiCTild  hare  paid  the   d.ebt;    a  mortgage  was  giren  to   secure   ito      Jhere 
the  p   arty  had  two  rights   cf  action?   he   couj.d  have  resorted  x,c   3y- 
curity   or  he  could  hare  resorted  to  the     personal   obligation  of  T,rte 
parties  boundo  He   chose   the   latter;    he   nued  Hallet   in  Londono   Sub" 
Sequently  Hallet  was  arrest c^d  on  the   Capias 0    C   a.-i  P  signed  an  ap<- 
pearance  bond  and  gua.ranteed  th^t  he   ehould  app-;.-;.r-3  Halet      defaulted, 
G  and  P  were  then   entitleJ.  to  be   subrogated  to  the   secui-ities  which 
had  been  tai".en  for   the   I'i.ebt , 

The  right   of  SIjERGGATK.W  EXISTS   IFnEPENT-iLblT   0¥  ANY  AGREEMENT 
and  is  not     affected  by  the  fact   that   ttis   oUt  ety  :{;ri.ew  nothing   about 
the  securj.ty   collateral  when  he   entered  Into  tha   ccnuracto   The  right 
attaches  to  SEOURITIES  GIVEN  A^^TEii  the   BUa'ety   contracted  as  well  as 
those  gi-ven  at   the   tnine  the   f.:uety  became  bounds 

(2)  SUBROGATION  TO  LTE«3 »  S'-e 

Uzo:*.!  ^o  Macfe.  4  Haraph  319 j, 

(3)  SUBROGhT].(;N  TO  EQ,U.I.T;aS,  In 

Pierce  7*0   Haurtfr.    65  I.!ioh.,   263 » 
the  parties  who  v^c-re  asking   to  be   subrogated  to   equities  were   sure- 
ties  on  a  boiid  of;  j.o  administr al.ris;„     The   decree   of  the  probate 
coiiTt  had  determined     that      afller     all     allowancees  were  made 
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there   ivas   a  fund  for   distriToution   in   the  handts   of  the   administra- 
trix t'j   the   e-v.tent    of  the    sum  of  f)700t,00^      An   order   was  raade 
that   that   earn  he   distilbutedj    v/hich  would  pay   something  ll.ilce   36   ^ 
on  the   dv.jlaXo      It    appeared  later    on  that   the   administratrix  had  used 
.^a.800.,00   of    the   tun'is   uf   the   e?jlate   in  the  puchase   of  a  lot  which 
she  mad.e   a  homes te ad ^      A  suit   was  hrought   at   law  and  the    suit   v/as 
defeat'ec   on  the  ground  that    it  was   a  homestead  and  could  not  mi^zikizkwi 
"be    tck-.en   for  her   d?btSi,      So   the  hill  was  filed  asking   that  the   siax'e- 
ties  viij.j  nad  paid   the    claim  of   one   of  the    creditors  "be   suhr  cgated 
tn    tlx'i    reqaiiiies   of  the   creditoL-s   -   these   equitj.es  which  permlT;t-ed  the 
credi',;."-ii  to  follow  the   fcnd.^    of  the   e.state  which  had  gone    ir^to  the 
hajid-s    .'■*■.■  another  party t,  Ho'iv   vi/hene'ver   funds   are   impressed  with  a  trust 
thoyc!   funds   can  he   folloived   //herevsr    they   can  he   traced^      Theve  Wcts 
a   ce.r'c...ln   fund  to  he   dislrihuLed    and   one   of  the   creditors   inoXhoed 
that     payment    should  he  made   in   obedience      to    the   oidrdcr    of   the 
Probate   Court,    and  inasmuch  as  the   adminlstrabrix  did  not  md^e   the 
payment 5    t-:uit"was  hrot    on  the  hond  and  reco>rery  was  hado 

The   CovLrt   said  thj.sc    There  was   a  ftmd  of   say  ^|;1200<.00 
imprefised  vnth  a  trust.     That   fund  should  ha-v-e  been  deleted  to  the 
paymeijt    of  the   dehts   of   the   estate^   It  was  not;    it  was  diver- 
ted ty  the   r?.ttm.lnjsi;racri.x  and  put   into  this  property^     These    or  ed- 
itors ha,7'e  the  right   to   fcX.L:)^r   :,hat   trust   fund  int  5   this  property 
if   they   can   jihow  that    the    n  c^^t   land  went   into   that  property.^   They 
had  that  right:;    they   ;i&-\'  fir.   ;TOt    to  ei^ercise    it;      they   saw  fit   to 
take   the   easier  method,  of   oollecti-ag   of  the   sureties   on  the  hond  of 
the   admini£itratri..i^     When  they  h.;d  done   so  however,    by  the   doct:.  Ine 
of  yuhrogation  the   fiureties  who  hod  paid  that   d.eht  ^vere   entitled 
to      step   into  the    «hoes   of   the   creditors   and  enforce  that   eaaity 
which  the    creditors  might  have   in-torced  to  pay   their    claim, 

«„-  —  „-^0^4.. -. ~ 
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LECTUPE  XV. 
--    oOo   — 

COITTRIBUTIOIT^     Among  the  rights  to  which  the   surety   is   entitled 
and  v;hich  he  may   enforcic  by  proper   action  against  his   co-sureties 
IS   contrilDufcion,    by   which  is  meant  payment  by  each  of  the   sureties 
of  has  pro  rata  share   of  the  obligation   to  the 

co-surety  v/ho  has  himself  paid  the   obligation  -   in  whole   -   or 
£^ii?ii£'?    i-""'  ^y  paying   it   in  parto     The    creditor  may   call  upon  the 
severa.!    sureties   to  pay  the   assured  obligation   or  he  may   collect 
it   wholuy   from  one    of  the  sureties   instead   of  from  all,    justice 
and  reason  aemand  that   the    other  sureties   shall,    (    each  to  the   ex- 
tent  of  his  proportionate   share    ),    reimburse   the   surety  v/ho  has 
been   compelled  to  pay  the  whole    obligation.      The  principle   already 
stated  in   this  form  may  be   stated  in   another   f ormj      where   two   or 
more  persons   are  jointly,    or   jointly  and  seTerally,    bound  to  pay 
a  sum  of  money  and  one    or  more   of  them  are    compelled     to  pay  the 
whoxe   or  more   than  his   or   their   share,      those  paying  may  reco:e'er   of 
those  not  paying  the   aliquot  proportion  which  they   ought   to  payo 

THE  RIGHT   TO   COiTTRIBUTIOlT  IS  A  RIGHT  IITHEPJSTT   in  the   very  re- 
lation   of   co-sureties-    It   is   founded  in  Justice   and  Equity »      It 
does  not   depend  upon   contract  betT;een  the   two  parties.   It   follows 
from  the    co:Limon  obligation  resting  upon  them.      It   arises   from  the 
fact   that   the   one  paying  has  removed  the   common  burdern;    hence  the 
others  haTing  received  an   equal  benefit,    are  bound  in  good  consci- 
ence to  refund  him  a  ratable  proportion. 

The  right   to    contribution   from  co-^iireties  HAS  LOITG  3EEH  RECOG- 
"IZEDj    tho    in  very   early  times   it  was   denied^      In  1650  the   Court   of 
Common  Pleas   in  England  denied  the  right   of  a  surety  to  have    con- 
tribution from  his    co-surety   on  the  groung.  that   to  allow  it   would 
be   a  great   cause    of  suits;    but   in  1659   the  right   was  recognized  and 
contribution   decreed  in   the      COURT   OF  CHAITCERY  and  the    co-surety 
was   decreed  to  pay  his  proportionate   share.      The  right  has  not    since 
been  deniedc 

THE  RE.^HY  IS   OE  EQUITABLE  ORIGIi'I  and  rests    on   equitable  prin- 
cipleSj   but   after   it  became   firmly   established  in  the   equity   Courts 
the   law  Courts  took  jurisdiction   on  the  ground  of  an   implied  con- 
tract  arising   from  the   equitable   obligation.     But   the  jurisdiction 
of   equity   over   the    subject  has  not  been  lost^   Frequently  Equity   is 
still  the  preferable  form  in  that    it    can   so   frame   its   decree     as  to 
do  more   ample  justice  between  all  the  parties  than   can  be   done   in  an 
action  at   law,. 

The   first   judicial   intimation  that   the    surety  might    sue   at 
common  law  for    contribution  v;as  made   in  the    case   of 
Turner  v,   Davies,    (1796)    2  Esp,    479» 
Courts    of  la?/  began  about  1800   to  take  jurisdiction   of  the   subject- 
matter-  of   enforciiing   contribution.      In  1801  that  was  attempted  in 
I;I0RTH  CAROLII^rA  and  the  jurisdiction   of  the   law  Court   v.as   denied, 
altho  England  v/as   enforcing   the  remedy   in  a   Court    of  Law  as   early 
as   that. 
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V/HO  HAS   THE  RIGIiT   TO   COIITRIBUTIOIJ  ?     He  who  has  paid  more   than  his 
share    of  the    obligation  and  has  NOT  PAID  IT  VOLUlTTARILyo   But   until 
he  has  paid  he  has   no  right   to   demand  contributiono      The    cause   of 
action  then  first   accrues  when  he     has   paid  or  when   it   is   entirely  . 
cleat   that  he  liUST  pay-      This  ru3,e  may  put   to  a  disadvantage  the 
hone'sif.t.      and   responsl'b:;.  e   surety   and  enable   the   dishonest    surety  to 
a-void  hifi   own   ohligation,   whether   of  paiinent   or    of  contribution,, 
Consideration   of   such  facts   lead  to  the   enlargement    of  the  remedy,, 
or   a  further   remedy »      Pjid  so  the   rule  may  be   stated  thus;    o  ne   surety 
may-j    without  having  actually   paid  the   debt,    bring   a  bill   in   equity 
t"o   compel  his   co-surety   to   co  ntribute  v/ith  him  to   its  payment, 

Hodson  T,   Baldwin;,  65  111,,  532 • 

Wohenhausea  ^.^  Guilick,  LoRp  (1893)  2  Chan,  514, 
This  method  however  is  rather  in  the  nature  of  EXOITERATIOIT  than  in 
the  line  or  nature  cfi:  contributions   In  taking  such  a  remedy,  that  Crj 
one  bound  to  pa^i'-  files  his  kus;  bill  for  the  purpose  of  compelling 
another  equally  bound  to  pay  to  share  his  burden  with  himc   So  it 
has  been  held  that  the  surety^  without  ha,ving  actually  paid  the  debt, 
mB.y   pre-TCnt  his  co-surety  from  SELLIIIG  OP  PRAITOULPj-TTLY  COir^CHYIlIG 
AWaY  his  property  with.-  intent  to  avoid  his  obligation. 

Smith  V,  Rumsy,  33  Mich,  183,, 

Pashby  v,  IJc-.dego.,,  42  Mich..  17?*^ 
But  for  the  PUPJ^OSES  OP  All'  AGIIG'sJ   TO  RECO^/ER  the  defendants 
proportion  of  the  debt,  v;hether  at  law  or  in  equity,  the  right  is 
regarded  as  maturing  when  the  plaintiff  has  paid  more  than  his  share 
of  the  debt-,  and  :  untill  that  •  •  time  there  is  neither  equitable 
obligation'  nor  implied  contract  to  make  such  contributiono 

llo\f   with  the  exceptions  I  have  spoken  of  already  the  surety 
cannot  -call  upon  his  iso-sm'eties  fro  any  relief  in  the  shape  of 
contribution  until  he  has  pain,  the  debt, 

PROM  ¥,'H01,i  ]S"AY  COITTRIBUTIOH  BE  COLLECTED  ?  Prom  co-sureties 
and  co-sureties  only  ^ 

V^fiO  ARE  CO-SURETIES  ?  The  determination  of  that  question  has  been 
prolific  of  much  litigation.   In  some  respects  the  ansvver  under 
some  circumst"ar«ces  is  easyj  under  others  it  is  difficult, 

(1)  ALL  SURETIES  APJil  CO-SURETIES  T/HO  JOllI  in  the  same  instru- 
ment.  That  is  easy  of  solution, 

(2)  THOSE  XHIO'  AP2,   SUPa^TIES  OP  THE  SAI.^l  PRIHC1PA.L  and  with 
reference  to  the  same  trans  action  are  likewise  co-sureties;  tho 
they  are  bound  by  different  instruments  add  at  different  times 
and  for  different  amounts,  A  LEADING  CASE  ON  THIS  SU-BJECT  IS 

Deering  v.  Earl  of  Winchelsea,  ICox  318;  2  B  &  P  270; 
■7/hite  &  Tud,  Lead  Cas  in  Eq,  Vol  1,  part  1,  120-.. 
In  this  case  one  Dj.  who  had  to  give  a  coj.lector's  bond  for 
12000  pounds,  gave  tliree  bonds,  each  by  a  different  party  for  4,000 
pounds,  D  defaulted  in  the  suin  of  3,900  pounds  and  the  judgment  was 
had  against  surety  E  on  his  bond„  E  then  filed  his  bill  against  the 
sureties  in  the  other  two  bond.s,  claiming  from  them  contribution 
toward  the  sum  so  recovered  against  him-  His  demand  v;as  resisted 
on  two  grotuids: 


IX.^ 
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that   there  was  no  foundation  for  the   demand   in  the  nature   of 
tiie   contract;    (2)    That   the   conduct    of  E  had  "been   such   as,   under 
the  maxim  ahout    'coming  into  equity  with  cleaji  hands',      to 
disable  him  from  claiming   in   a  court    of   equity  the   "benefit 
of  a  court   of  equity,   the   it   did  otherwise   exist.        It    seems 
that   E  v/as   a  man   of  means   and   the   principal  was  not  ;   E  was 
also    a  high   liver    arid  hrd    encouraged  D  in   fast    living   a;jd  con- 
duct which  tended  to  mrke   it   probahle   if  not  certain  that   de- 
fault  would  ultir.ic/tely  coiie* 

The  court  held  that  the  maxim  about 'clean  hands'  does 
not  relate  to  general  deprr.Yitv  or  moral  obliquity,  but  it 
must  have    an   I'/iMEDIATE  RELAI'IOIJ   TO   TIIE  Eq  ;ITY  S-.JED  FOR. 

With  reference   to  the   first   ground,   the   court    established 
principles  which   since   that   time  have  been  strictly  adhered 
to ;    such   as 

That    the  right   to    .  ,     :   COi^'TRIEUTIOlI  IS  POUIIDED   III  DOC- 

TEIIIES   OF  EQUITY  AUD  DOES   /OT   rEFE::j:  U?OH   COllTRACT  .      (2)    That 
sureties,    if  bound  by  DIEEEREIvlT   II-STRmiEIlTS  FOR  THE   SAir^  PRi:-CIPAJ. 
AilD  the    same   engagement,    are  co-.anCaties   and  bound  to  contribute 
to  that   one   of  their  number  who  has  been  compelled  to   pay  more 
than  his    share , 

THE  COURT    SAID,     'In   all  these   cases   the    sureties  have   a 
common   interest   and  common  burden.      They   ere   joined  by  the   com- 
mon end  and  purpose    of  their   several  obligations   as  niuch  as    if 
they  were   joined   in   one   instrument;  v;ith  this   difference    only; 
■that   the   penalties  will  ascertain  the   proportion   in  which  they 
are  bound  to   contribute,   whereas   if  the;-  had  joined   in  one 
bond   it  would  have   depended   on   other   circumstances.'      The 
Obligation   o^  each  was   limited  to  4,000  povjics  ,   but    in  no   other 
respect  was   it   different   from  what    it  would  have   been  if  they 
had  joined   in  one  bond.     Neither  could  have  been  compdiied  to 
contribute  morethan  4,000  pounds.     The  court    decreed  that 
each  of  the    sureties   should  be   compelled  to   pa;/  1,3   of  the 
amount   recovered  against   E. 

Every  student    of  the   law   of   suretyship   should  make  him- 
self famii^iar  with   ti^is   case   and  with  the  annotations  contain- 
ed in  ?.'hite   and  Tudor  . 

The  rule   that   co-sureties  are  bound  to   contribute   IS  SU"- 
JEICT   TO  CERTAIN  LIMIT  .AT  1 01,^  S ,    a  few   of  v/hich  will  be  referred  to: 

(1)    Contributions   cannot   be  recovered  WHEN   IT  W0UIJ3  BE  IN- 
EQUITABLE.     If  the   party  bases  his  right   to  recover    on  princi- 
ples  of  natural  equity  the    defendant  may  appeal  to  the    same 
principles    in  his  defense. 

Dennis  v.   Gillespie,    24   Miss.   581. 
For   example.    A,   B  and  C   were   sureties   for   D  in   abend.      Judg- 
ment was  recovered  against   A,    3  anc   D  but   not   against   C.     Exe- 
cution was   sued   out   and  levied   on  the   property  of  D,    the   original 
debtor   and   principal.      D  gave   a  forthcoming  bond,    in  which   A,   B 
and  a  third  party  joined  as    sureties.     Execution   issued  on  the 
forthcoming   bond  and  was    levied  o:i   the   property  of  A.      It  was 
held  that    A  could  not   recover  contribution  fro-i  C,   because   the 
money  would  have  been  mado   out    of  the    jroporty  of  D  but    for   the 
forthcoming  bond   and   it  -.vas    inequitable  that   C    should"  suffer   by 
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the   giving   of  such   f.  hond. 

Langford's  Exrs.   v.   Perrin,    5   Lea    (Va.)    552. 

(2)  Contribution  cannot  he  recoTered  from  a  surety  WHO 
HECOMES   LIABIS  AT   TIIE  REQ,Tj:]ST   OF  Al^ OTHER   .SUPJ:.TY,    at    the    suit    of 
the    surety  so  r ':'que  sting.      It   has  heen  held  that    if  the    surety 
hecomes  hound  hy  the  request    of  the   principal,   to  v^hich   is   added 
the   request    of    another   surety,   he   is  liahle  to   contribution  to 
the    surety  who   joined  v;ith  the   principr.l  in  maiing  the   request. 

Hendi'icks  v.  T.'hittemore    ('03   Lav/e)  ,    105   Mass.   23. 

(3)  Contribution   cannot   be   recovered  from  OWE  Y/ilO  SIGNS 
AS   SLTRETY  FOR  A  SURETY  mid  not    as   surety  for  the    principal. 

(4)  Surety  is  not   charged  with  contribution  to   another 
surety  WHO  P/JD  THE  DEBT   VOLU.T/RILY. 

Smith  V.    State,    49  STonn.,    90. 
But    if  the   plaintiff  is   legally  liable   it    is  not   necessary  for 
him  to   await   th?   levying   of   execution  to  recover   judgment,    or 
even  to   await   the   bringing   of   suit  , 

Hardall  v.   Garrno  ,    90  \7is  .   350. 
AMOUTNT   TO  T/IIICH  EACH  C0-PIIR']TY  SHOUID  COllTRIBUT^.  The 

rule   is   equality  of  burden.      Each   should  contribute  his   share 
of  the  whole   burden.      Take  the  case   of   one    of  three    sureties 
who  has   paid  the   v/hole   claim  of   say  $3,000.      The   proportion    of 
each   is   $1,000.      Suppose   that    OlIE   IS   I.;SOP/EhT :      the    other 
must    pay  a  moiety,    and  ^'1500  will  be   the   amount  .      In   fixing 
the   amount    of  contribution   in  favor   of   a   surety  sgainot  his   fel- 
lows,   a  SURETY  WITHOUT   THE   JUl^ISDICTION    (th-.t  means  with  cut   the 
STATE),    like    an   insolvent,    is    excl..d:d,    so   that    the    entire   bur*, 
den   is   divided  among  tliose  y;{X1' in  the   jurisdiction;    perhaps   I 
should  say  those  who   are  residents. 

Security  Co.  v.    £t  .Paul  Co.,    50  Conn^   233. 

Liddell  v.  Wiswell,    59  Vt .   365. 

Parnum  v.   Gates,    86  Wis.   56  9. 
Non-resident   co-sureties  cannot,    siid  insolvent   co- sureties  need 
not,    BE  MADE     DEEENDAl^TS  to   a  bill  in  equity  for  contribution. 

Johnson  v.   Vaughn,    6c   111.   425. 
THE  COIMON  LAW  RUI^  as   to   the    share    of  contribution   is  that 
each  surety  is   liable  for  a  proportic.a.  e   part    of  the   loss   ac- 
cording to  the   original  nxmber   of   sureties,   whether   all  are   sol- 
vent   or  not . 

Litard  v.  Hawed,    2  Ellis  Sc  Blcck    (18B3)    P.67 ;    75   E  C   L  287 
IN  EQUITY,    if  any  of  those  who    should  contribute   are    insolvent 
they  are  to   be   excluded   in  determining   the   proportion. 

Cowell  V.   Edwards,    2  B  i:  R ,   268. 
But    in   some   cases   this   distinct-' on   xs   de..ied  and  contribu- 
tion   is  given  at    law   according  to   the  number   of   solvent    sureties, 
while   in   all  states  where  the   distinction    oetween   law  and  equity 
has  been  abolished,    the  nuiVber    of   solvent    de1:tors    liable   to 
contribute   is   the  basis  of   apportionment.     The  rule   is  then 
that   the   sureties  who   are   bound  to  pay  are  bound  to   pay  in   equal 
proportion.      These  rules  have  their   place   in  a  court    of  law 
as  well  as    in  a  court    of   chancery,    and  would  operate   equally 
well*  in  a  court    of   liv/    (exc-evt   perhr.ps  the    one  which  was   raised 
in  Deering  Vo  Ear  1  of  Winchelsea,   where    an   eq  .itable   maxim  was    in- 
voked)   as    in   a  ccrrt    of   eq.ity. 
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L  E  c  T  u  R  E    ::  V  I  . 

Of    V.J.C   Surety*  a   Dof  or.OoSo 

I   sl'.r.ll  direct   attention  briefly   to   t:.6  principal  defoDss 
available-    to    V.\^   surety^ 

lo    DoI\-ncet;   ariain.^    ^ut    of  a  r.iaturlal  alteration   .f    V..e    cor.- 
tracto 

A  material   alterat:.^^:'!   of   t].o   acscuri; •,<;;;  contrcct    or 
of   t:;e   prirscipal   contract   will  discharge   tl\e    ciu'ety   fr-.u 
Iiis  urjdertakingo      A  iuaterir.l   alteration  of  a  contract   is 
sucl:  a   cl.ar.^e    ir.   ti.e   torus   t].ereof  as    i:.;p^ses   sor.e  ncv  ob- 
ligation on   t'.io  party  pronising  or   tak-3s   cvay  Eoue    -bli-a- 
tion  already    inposedo      A   ciiang'e    in    t:;e   for^a   jf    tlie   c~/ntract 
w'.ic]:  does   not   bring  about    one   or  the   ot]:er  of   t]-.ese  results 
is    irjnatorialo      I   s]iali  direct   attention 


To   cr.oes    illuotratin-   V\o   effect    --f  an   alteration 
of    the  assuring   contract* 

Davici.Gon  Vo    Cooper   et_  al_,      13  ?;»    &  ^*'o    3:-3, 

This    case  was  decided  in  IC-i-i,      A  written   guaranty 
while   in    t>.o   hands   of   t'le   pl;intiff  was   altered  by   corr.e 
person  unknovm  by   t^ie   add..tion  of   two    seals  placed 
opposite   t!ie   naues   of   the  parties    to    it  v.h.ereby   tlie 
apparent   natur--   and  effect   of   t].e    instrui.-ent  were   wholly 
altered.      This   is   tlie   extrene  rule  w/.^re  t'.~.e   alter- 
ation is  held  to   opex'ate   as   a  disc-'-ar;,8   even  t^iougli 
uade  by  a   strangero      This   rule  v/ould  not   be   followed 
nov/o      Any   ch.j.nge   or  nutilation  resulting  fron  accident 
or   t"\e  act    of   a   stranger  will  hot   effect   t:-:e  liab-lity 
of   the   pro;;.iSwro 

Anderson  Vo    Eellenger,    87  Ala,    334;      6   So.    R,    'i.Zo 

State   V,    hcGonigc-.l,    101  i'o,    353;    13  S.   Ti7o    758. 

Murray  v«    Grahan,    29   lov/a   520o 

Brooks   V.    Allen,    62    Indo    4Cac 

Ells..\ere   Brewing   COo    v<,    C^-per,    L«    Ro    1  Q.    B.    75, 

(i.:s6). 

Cooper  ha.,  sigj^.ed  a   h-:  d  as   principal  v/it::   f -ur 
other  defendants   as   sxiretjes  by   t];-    t^rus   of  whic:-L   t/ie 
obligors  v;ere    jointly   and  severally  bound  to    the   plain- 
tiff  in   the    sun  of   one  hundred  and  fifty  pounds, 
conditioned   tl:at   Cooper,    wh.o  'i.c.d  been  appointed  r.gent 
for   tlic   plaintiff   cor.ipany,    would  duly  accoujit    for   all 
noneys   received  by  hi;.;  for  plaintiff   and  otherwise   per- 
fora  t::e   duties   of  liis   agencyo      Tr.e    bond  pr«^vided   that 
the   liability   of  ilunnerly   and  Er.b^rton   (two    ^f   the   de- 
fendants)   s-.ould  be   lii.iited   to   fifty   pounds    each. 
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and  that  jf  Pi-ay  and  Broo:.if iold  (t'.TO  other  of  the-  de- 
fendants) tj  twenty-fivo  pounds  eacho   T.io  effect 
thsrsforo  jf  th.e  bond  as  drawn  vas    that  the  ::rincip.M 
and  tlis  surotioE  were  jointl:'  and  severally  tound  in  the 
Guri  -f  one  liundrcd  and  fifty  poujids  but  tl;at  liability 
could  not  bo  enforced  agairst  any  of  the  sureties  be- 
yond the  lii.-.its  of  tlio  sun  specified  as  to  each  of  them. 
K-unnerly  was  the  lact  to  sign  and  h.is  signature  appeared 
on  the  bond  thus,  "T/illiaiv.  Tunnerly,  Twenty-five  pounds 
only'Jo    Tais  signing  was  in  the  p:  osence  of  th.e  plain- 
tiff's agent  and  its  effect  v;as  :-.old  to  be  the  sane  as 
if  the  recital  in  the  bond  reciting  llunnerly's  liabil- 
ity to  fifty  pounds  had  be^n  altered  by  writing  twenty- 
five  pounds  in  place  of  fifty  pounds,,  Tl\o   court  held 
the  several  sureties  disc/iar -;3d  of  their  liabilityo 

(This  case  should  be  re.d  as  part  of  the  coursCo) 

The  nore  frequent  illustration  of  the  rule  re- 
sults fron  an  alteration  of  the  principal  cont.'act«   An 
change  in  the  terns  of  the  principal  contract  or  obli- 
gation which,  obliges  the  debtor  or  obligor  to  do  sone- 
thing  v;hich  he  was  not  before  bound  to  do  will  dis~  . 
charge  the  surety  or  guarantor  fron  his  undert^-Jng  ■ 

roalt  Vo  I2rown,  10  0:.io  St.  SO-io 

Pattei-son  Vo  Mchealy,  16  Ohio  Sto^  348. 

Faternan  Vo  "'''osfl,  43  MOo  504o 

"cGrath  Vo  Clark,  56  N.Yo  34o 

Hart  Vo  Clauser„  30  Ind.  210o 

Ilessel  V,  Joljison,  63  Mich,  523;  30  II,  V.    209, 

Tlie  discharge  of   t]ie  surety  xmder  the  circuiastarices 
nentioned  results  fron  eith.er  of  tv.'o  reasons: 

lo   It  is  an  increase  of  the  pronisor's  risk  or  hazard. 
The  imposing  of  new  burdens  on  th.  principal  nay  be  the 
cause  of  his  failure  to  perforn  any  part  of  his  contract. 
The  new  conditi-ns  or,  ter,;.s  niglit  indirectly  at  least  ren- 
der inpossible  the  carry^rg  out  of  the  things  which,  were 
th.e  subject  of  the  guaranty, 

2,   The  contract  as  changed  is  not  the  sa.;.o  contract 
guaranteed  by  V.\a   pronisora   Tlio  original  contract  h.as  been 
put  an  end  to  and  a  n^v;  or-.e  substituted©.   Tlie  guarantor  has 
•  never  agreed  to  stand  good  for  the  lattsr^  and  suretyship 
cannot  be  inposed  -ithout  the  expressed  contract  of  th.e  proi* 
isor,  and  his  e::ecution  of  the  ori -inal  contract  will  not 
carry  by  implication  any  liability  upon  a  substituted 
contract  although  the  substituted  contract  is  sinilar  to 
the  orijinalo. 
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The   substantial  "basis  for  the  discharge  is  that  of 
the  substituted  contract ,  and  if  it  be  on  that  grouiid  it  is 
of  no  r.-ionent  if  the  alteration  results  in  the  benefit  of  the 
prouisor  rather  thxan  injuryo   Th.e  Supreme  Court  of  the  United 
States  places  the  ground  of  discharge  upon  the  basis  of  the 
substituted  contracto 

In  Wood  V.  Steele,  6  T7allo  80,  the  court  says: 

'*Tne  grounds  of  dischiar^c  in  such  cj.\s^s  are 
obviouso   The  agroei.-.ent  is  no  longer  the  one  into  w"..ich  the 
defendant  snterodo   T!io  identity  is  changed;  another  is 
substituted  without  his  consent  by  c  party  v;h.o  had  no 
authority  to  consent  for  iiino   Tlier^  is  no  longer  the  neces- 
sary concurrence  of  aindso   If  the  instrument  be  under  seal, 
he  may  yet  plead  that  it  is  not  his  deed;  and  if  it  be  not 
under  seal,  th^at  he  did  not  so  proniseo   In  either  case 
the  issue  cust  necessarily  be  found  for  hino   To  prevent 
and  punish  such  tarai:erii;g,  the  law  does  not  permit  the  plain- 
tiff to  fall  back  upon  the  contract  as  it  was  originally 
made©   In  pursuance  of  a  stern  Ijut  wise  policy  it  annuls  tl:e 
instrui^ent  as  to  th^e  party  souglit  to  be  wronged." 

But  the  proposition  that  the  surety  sh.ould  be  discharged 
even  though  the  alterations  'of  tlie  contract  are  beneficial 
to  the  surety  has  been  challenged  on  the  ground  that  it  i.' 
a  mere  technicality  without  any  equity  in  its  favor  and  not 
within  the  adjudicated  rules  in  suretyship* 

Cambridge  Savings  Bank  v,  r!yde,  131  llass,  77. 

Tlie  change  in  this  care  was  the  reduction  of  the  inter- 
est fron  7  1/2  ^o  to  6  1/2  fca   Morton,  Jo,  lays  down  tlie  rule 
in  such  a  case  as  follows t 

"But  if  the  change  in  the  original  contract  from  its 
nature  is  beneficial  to  the  surety  or  it  is  selft^vident  that 
it  cannot  prejudice  hin,  the  surety  is  not  disc^.argedo" 

Tliis  rule,  it  seems,  appeals  to  reason  and  is  in  line 
with  a  modification  of  the  apparently  illegal  rule  that  a 
party  even  thougli  not  jirejudiced  by  an  alteration  is  relieved 
by  ito.  In  this  connection  it  may  be  stated  that  the  Nego- 
tiable Instrur.'.ents  Law  permits  a  rec^-very  on  the  instru- 
ment as  it  was  in  the  origianl  form^  if  th^e  original  form 
can  be  determined.   But  it  must  be   said  that  this  view,  by 
the  great  v/eight  of  authority,  is  rejected  upon  the  ground 
of  the  substituted  contract.  Tlie  position  of  the  courts 
seems  to  be  that  the  integrity  of  written  instruments  should 
be  preserved  J   that  he  for  whose  benefit  such  Ijnstruments 
are  intended  and  is  charged  with  their  preservation  must 
at  his  peril  see  to  it  that  they  are  not  alteredo   No  rule 
of  law  is  better  settled  than  th.at  the  izndertaking  of  th^e 
surety  is  strictigsimi.  j ur  1  s _» 
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r'?t't-i^  ^'  l'^^'^  ^^  ^'^'"^^  appears  by  the  great  ^ei<.^it  of  aut^oritv 

i3u  in  x,..e  cast  wf  t^iv   alteration  of  V-3   T^rinci-al  ^^r^t»''n+  n^ 
IS  not  bound  by  the  contract  for  th.at  halbo^^V^ abrogate d°/  ^'^ 
nor  is  he  bound  by  the  new  contract  because  he  is  no  party  to  it; 
nor  is  it  of  any  consequence  that  the  alteration  in  the  contract 
is  trivialo   It  is  open  to  the  surety  to  say, "I  liave  not  thus 
treated  with  you'^o   .It  natters  not  by  v,'hat  notivee  the  alter- 
ation wa^  nade J  it  is  enough  that  it  'was  made  and  is  naterialoN 
Bethuno  v^,   Doaier,  lo  Ga.  235o, 

The  question  has  been  uiooted.  However,  whether  an  altera- 
tion will  be  effective  to  discharge  the  surety  in  the  absence 
of  a  fraudulent  intent,  but  by  the  weight  of  authority  it  seeas 
to  be  settled  that  the  absence  of  a  fraudulent  intent  is  not 
sufficient  to  modify  the  rule  that  the  surety  will  be  discharged 
by  the  alteration*,   It  is  enough  tliat  the  alteration  v/as  in* 
fact  nade  and  that  it  is  material.   An  instance  of  a  trivial 
alteration  in  the  principal  contract  is  furnished  by  the  case  of 

V/hic:.ar  v.  Hall,  5  B.  <i  C.  269,  (1326). 

Fnicher  and  Joseph  Hall  had  entered  into  an  r.greenent  wlisreby 
the  latter  was  to  have  the  milking  of  thirty  cows  through  out  the 
year  at  a  stipulated  price  per  cow,  which  price  the  defendant 
Jam.es  Hall  undertook  to  pay...   Tlie  contract  was  so  ch^anged  without 
the  knowledge  or  consent  of  the  ?i»i!!il:ii?#  defendant  James  Kail 
that  Joseph  Hall  was  to  have  the  milking  of  twenty-eight  cows  during 
a  part  of  the  year  and  thir.ljy~cwo  during  the  other  part  of  the 
year.   The  court  held  that  the  surety  was  discliarged  by  this 
change  in  the  terms  of  the  contract,  adding  tl.at  there  might  be 
a  very  little  difference  between  the  two  contracts  but  the 
question  did  not  turn  on  the  amount  of  the  differBnceo   Tlie  real 
question  was,  whether  the  contract  performed  by  the  plaintiff  was 
the  origins.1  contract  to  which  the  defendant  was  a  party,, 

Material  alterations-  resulting  in  the  discharge  of  the  sure- 
ty arise  in  such  cases,  among  numerous  others,  as  f^-llows:- 

lo   Tfaere  the  alteration  consists  in  a  change  in  the  place 
of  payment  o, 

2,   Fnere  the  alteration  consists  in  a  change  in  the  date 
of  maturity,  whetlier  it  hasten  or  delay  ihe  time  of  payment^ 

3o   Wliere  the  alteration  is  made  by  the  debtor  or  creditor, 
it  matters  not  whether  by  the  one  or  the  other. 

4o   "Where  a  new  party  is  added  as  principal  maker*   Tlie 
reason  of  this  rule  lies  in  the  fact  that  the  addition  of  a  new 
name  might  change  a  several  contract  to  a  joint  and  severalo 
The  decided  weight  of  authority  is  that  the  addition  of  a  new 
party  to  the  principal  contract  constituted^  such  a  material  al- 
teration as  will  disciiarge  the  surety  or  guarantor 
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Wallace  Vo  Jewell,  21  Oliio  St,  163» 
Ghadwick  v.  Eastr.an,  53  Ueo  12, 
55hip]»)'s  Adiu'r  v,  Suggett's  Adm'r,  9  B.  Mon.  8. 
Hanilton  v.  Hooper,  46  lov/a  516« 

But  the  add-tion  of  a  new  party  to  the  assuring  contract 
as  surety  or  guarantor  is  not  a  cl^ange  of  the  principal  contract. 
The  undertaking  of  the  new  surety  is  merely  collateral  to  the 
main  contract  and  not  incorporated  into  it  and  the  principal  re- 
mains in  exactly  the  sane  position  to  the  creditor  as  -oefore. 
No  question  either  of  increase  of  risk  or  substituted  contract 
is  involved  in  such  a  case». 

Mersnan  v,  \7erges,  112  Uo-S,  130, 
McCaughey  v.  Smith,  27  II„Y,  39» 
Montgomery  R,  R.  Co.  v.  Hursts  S  Alt.  513e 
Miller  V.  Finley,  26  Micho.  249,^ 
Stone  V,  Y/liite,  8  Gray  589o. 

Contra^  Berryman  Vo-  Manker,  56  Iowa,  150;  9  IK^^^   103. 
Limestone  Vo  Punick,  2  T.  B,  Mon.  98« 

5o    ^Vliere  the  alteration  ariounts  to  a  cliange  in  the  con- 
tract of  employment  or  the  performance  of  a  duty  for  which  the 
surety  is  sponsor,,   If  the  parties  to  the  main  contract  "by 
agreement  substitute  other  duties  for  the  principal  dlthoufh  the 
general  character  of  the  e;:iployment  is  not  changed,  the  sureties 
cannot  be  held  for  a  breach  of  those  added  duties, 

a»   Bond  to  insure  the  iidelity  of  bookkeeper  in  bank  pro- 
moted to  position  of  receiving  teller©, 

National  I.'echanics*  Banking  Ass'n  v.  C^nklin,  90  N.Y,.  116, 

Kellog  V.  Scott,  58  N„J«,  c!44;  44  Atl.  190. 

bo    Guaranty  of  sale  of  merchandise  upon  credit  of  six 
m.onths  will  not  be  held  good  for  a  sale  made  on  a  credit  of 
less  or  more  than  six  months, 

Leeds  Vo  Dunn,  10  NoY,  469. 

Henderson  v,  Marvin,  31  Barb.  297,. 
Stewart  v,  Ranney,  26  Howo  Pro.  R,  279, 

Co   A  change  in  the  character  of  the  merchandise  guaranteed 
will  discliarge  the  guarantor. 

Grant  Vo  Smith,  46  N.Y.  93o. 

d,  TTnere  new  duties  are  given  public  of  f icers 'by  subse- 
quent legislation  the  sureties  on  the  bond  of  the  officer  have 
bean  held  in  some  cases  to  be  discharged. 

Miller  v,  Stewart,  9  Wheat,  680, 

Denio  v.  State^  60  Miss,  949, 

Bessenger  v,  V7ren,  100  Pao  500o 

T/here  a  riglit  to  add  new  duties  or  change  those  already 
provided  for  is  reversed  in  the  contract,  a  change  in  accord- 
ance with  such  provision  will  not  discharge  the  surety^   Such, 
for  example,  is  the  usual  building  contract  in  which  the  right 
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to  change  the  plans  and  specifications  is  usually  reserved* 
Miller  v„  Secies,  135  Pa«  St*  36;   "55  Atl,.  776,, 

6o   lf?here  the  amount  of  advancenents  under  a  liuited  {^\iarantj!, 
is  varied,  in  such  a  case  the  guarantor  will  be  discharged. 
Whether  the  amount  be  reduced  or  enlarged  is  iiarnaterialo>  For 
example,  the  amount  due  on  a  promisory  note  was  changed  by  the 
endorseraent  of  a  credit  due  in  another  transact iono.  Tiiis  was  held 
to  be  a  material  alteration  whereby  the  surety  was  dischargedo 

Johnson  Vo.  May.,  76  Indo  293o 

But  when  the  transaction  id  --.erely  a  proposal  to  guarantee 
optional  advances  up  to  a  certain  amount  the  guarantor  will  be 
liable  for  such  advances  as  are  made  in  reliance  upon  his  guar~ 
anty  wl;ether  the  amovjrit  be  equal  to  or  less  than  the  sum  named  in 
the  latter  of  credit^,  and  his  liability  within  the  limit  named 
will  be  unaffected  "by  the  fact  that  the  creditor  nay  have  ad- 
vanced a  greater  sum-, 

Claggett  Vo  Salmon,  5  G„  &  J,  (Md)  314, 

XTiien   the  guaranty  is  upon  condition  that  the  creditor  make 
advancements  not  exceeding  a  certain  amount,  credit  in  excess 
of  this  amount  will  constitute  a  material  alteration  and  will  dis-^ 
charge  the  guarantoi'-, 

Bloomington  Uin.,  COo  v,  Searles,  63  HcJ.L.  47;  42  Atl.  340. 

Kimball  Vo  Baker,  62  Wis.  526;  22  N^?7.  730, 

7o,   Where  the  principal  contract  is  so  changed  that  new 
parties  are  substituted  for  those  originally  contracting  or  a  new 
j5arty  is  added,  the  surety  or  guarantor  will  be  discharged. 

Vfiiite  Sewing  T'achine  Co.  /«  Hines,  et  alo ,  61  Mich.  423«». 

8o   \Taere  tlie  alteration  consists  of  a  change  in  the  time 
when  the  principal  contract  was  to  be;  performed*.  This  presents 
the  usual  and  familiar  case  of  extension  of   time  to  the  principal. 
Extension  of  time  in  favor  of  the  principal  debtor  is  an  alter- 
ation of  the  principal  obligation.   If  the  time  of  payment  be 
extended  without  the  consent  of  the  surety,  he  is  discharged  from 
his  undertakings  Extension  of  time  to  the  principal  is  more  than 
a  mere  alteration;  it  is- in  many  cases  an  increase  in  the  risk, 
and  in  all  cases  a  deprivation  of  the  surety's  right  to  pay  the 
debt  and  be  entitled  to  immediate  subrogation^,.   The  agreement  to 
extend  discharges  the  surety  and  the  discharge  is  from  the  tine  of 
the  agreementc   This,  hov/'ever,  is  subject  to  the  requirement  that 
the  agreement  for  extension  must  be  based  upon  considerationo 
There  must  be  a  substitution  of  a  new  contract  so  that  the  parties 
are  no  longer  bouiid  by  the  original  contract  as  to  perform.anceo 

Extension  of  tine  by  legislative  enactment  is  held  by  some 
ccutts  to  operate  as  a  discharge  of  the  surety,  while  the  con- 
trary is  held  by  other  court So 

State  etco  v.  Swiney,  60  Miss.  39;  Cases,  238o 

I  have  m  de  mention  of  a  lim.ited  number  of  the  principal 
cases  which  give  rise  to  a  defense  of  the  surety  based  upon  a 
material  alteration  of  the  contracto   Ho  doubt  those  I  have  omit- 
ted to  mention  are  quite  as  numerous  and  quite  as  important  as 
those  I  liave  mentioncdo   Tho  general  rule,  however,  may  be 
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gathered  fror.:  what  hf-.s  been  mentioned,  and  illustrations  will 
appear  from  the  cases  cited.   The  alteration,  bear  in  nind,  must 
be  materialo   It  need  not  necessarily  be,  according  to  the 
weiglit  of  authority,,  to  the  disadvantage  of  the  surety;  if  the 
alteration  results  in  a  substituted  contract  the  surety  is,  by 
the  weight  of  authority ,dischargedo> 
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LECTUI^E  XVI I  „ 
-.._000~— 

Of  th.e  surety'  s  defer.cese    (Continued) 

IIo   Defence  rising  from  an  absence  of  liability  of  the 
principal  debtor  to  t,he  creditoro 

It  is  a  general  rule  that  "the  obligation  of  the  surety 
being  accessory  to  the  obligation  of  some  person  v/ho  is  the 
principal  debtor,  it  is  of  its  essence  that  there  should  be 
a  valid  obligation  of  a  principal  debtor^.  The  nullity  of  the 
principal  obliga  ion  necessarily  induces  th'j  nullity  of  the  acces- 


sory"o 

Theobold 

Prino  &   Sure  2o, 

Tlie  rule 

is  illustrated  by 

thj 

190  Masso  72; 

Cc-ses,  193,  where 

the 

case  of  Russel  v.  Annablsi, 
principal  obligors  were  a 
partnership  Knd.  the  defendant  one  of  the  sureties.   The  principal 
obligation  had  been  executsd  in  thi   vartnership  name  but  not  in 
such  a  way  as  to  be  binding  on  the  partnership^   The  defendant's 
undertaking  being  only  that  the  principal  obligors  shovild  fulfil 
their  obligation  and  there  being  no  obligation  upon  the  partnership 
by  reason  of  tlie  defect  in  execution,  the  defendant  surety  wrs 
dischargedo 

Another  illustration  of  the  general  rule  is  furnished  by  the 
case  of  Swift  yet  al^.,  v.  Beers..  3  TOenio  70^  a  case  in  which  a  bank- 
ing association,  contrary  to  the  statute  of  lUY.,  issued  a 
promissory  note,  tlie  payment  of  v/hich  was  guaranted  by  the 
def endanto   The  defence  was  based  upon  the  fact  that  t".e  note  vas 
illegal  and  void  and  being  so  the  guaranty  was  likewise  illegal 
and  voide   The  defence  was  upheld  on  the  ground  that  the  guaranty 
partook  of  the  character  of  the  principal  contr':ct  and  was  designed 
to  reinforce  and  secure  ito.  Tlie  principal  contract  being  void, 
the  guarantor  was  discharged*. 

But  the  general  rule  ?s    stated  and  illustrated  has  its 
exceptionso   For  example,  a  surety  on  the  contract  of  a  married 
woman  is  not  discharged  from  his  undertaking  because  the  married 
woman  is  not  liable  on  the  principal  contracts 

Kimball  Vc  rewell,  7  Hill  IIG;  Cases,  187 » 

As  a  general  proposition  Sureties  are  not  discharged  of  their 
undertakings  to  ansv/er  for  the  voidable  contracts  of  infants 
but  there  are  excep'.ions  to  this  rule,  particularly  where  tlie 
undertaking  of  the  sureties  goes  to  the  whole  considerationo. 

Baker  Vo,  Kennett,  o-l  Uoo    82o 

Sureties  on  the  contract  of  a  person  of  unsound  mind  are 
held  liable  under  like  circumstances  as  sureties  on  the  contract 
of  a  married  v.'oman  or  of  an  infant o 

Lee  Ve  Y:ndell,  59  Texas  3-i;  Cases  192o 

In  this  case  which  c-ncerned  the  liability  of  a  surety 
for  a  person  of  unsound  mind,  the  court  declares:  "The  contract 
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surety  is,  that  if  the-  -j.rincipal  does  not  pay  he  will,  and 

lee  demand 
has  done 
:y  and 
principal  is  held  not  to  te  liable  on  account  of  some  dis- 
ability existiut:  at  the  tine  of  the  i.t  king  of  the  contract  whether 
such  disability  be  covertire,  infency  or  unsoundness  of  nind, 
the    surety  should  be  held  to  the  terms  of  his  contract "o. 

A  surety  canno':,  maintain  a  defense  based  upon  the  fact  that 
the  principal  obligor  executed  the  principal  contract  througli 
duresso   Duress  at  th.e  conmon  law  is  a  personrl  defense  pleadable 
by  him  only  who  is  the  subject  the:v3ofo   Therefore  duress  of  tlie 
principal  is  not  availabJ.e  as  a  defense  to  the  surety,  at  least 
unless  tl-.e  surety  at  th.e  time  of  executing,  the  obligation  is 
ignorant  if  the  circumstances  which  render  it  voidable  by  the 
principalo 

Hazard  Vo  Gris^voldp  21  Fedo  173;  Cases,  199o 

« 

III   Defense  arising  out  of  the  extinguislinent  or  suspension 
of  tlie  liability  of  the  principal  debtor  to  the  creditor* 

As  a  general  proposition  the  surety  cannot  be  }:ield  for  a 
greater  sura  than  hie  principals-  YQiarever  the  inquiry  is  one  of 
original  liability  the  surety  cannot  be  held  to  a  greater  eXvOnt 
than  the  principal  is  bound  forov  The  principal's  obligation  de- 
fines the  boundary  upward  beyond  which  the  surety's  obligation 
cannot  be  carriedo,  And  so  it  is  that  the  creditor  can  do  no  act 
by  -."hich  h.e  reduces  the  principal's  liability  without  at  the  same 
time  reducing  the  surety's  lit^bility,  at  least  to  the  same  extent. 
But  the  rule  is  very  different  r/here  the  law  reduces  or  absolves 
the  principal's  liability  without  the  fault  or  procurement  of  th.e 
creditoro   In  such  case  the  principal's  defense  is  personal 
and  does  not  affect  or  impair  the  surety's  liability  unles  he 
also  have  a  irersonal  defense^   Discharge  of  the  principal  in 
bankruptcy,  or  by  failure  to  present  or  file  the  claim  against 
the  estate  of  the  deceased  principal  is  discharge  by  operation 
of  law,  and  statah  extinguishment  of  the  principal's  liability 
is  not  available  to  th.e  surety  as  a  defensco 

Paul  Vo  Christie,  4  Harris  and  HcHenry,  (Mde)  I6I0., 

(Extinguislmen   of  interest  by  state  of  war  from  July  4th, 
1776,  to  September  3rd,  1733,) 

Guild  Vo  Eutler,  122  MasSa  498^  Cases,  208^, 

(Extinguisliment"  of  principal  debt  by  composition  in  bankruptcy.) 

Villars  v.  Palmer,  67  Illo  204;  Cases  205o 

(Failure  to  present  claims  against  the  estate  of  deceased 
principalo ) 

In  this  case  it  is  held  to  be  a  well  established  principal 
that  mere  delay  on  the  part  of  the  creditor,  not  amounting  to 
an  affirmative  act,  to  proceed  against  the  principal,  does  not 
discharge  the  suretyo   All  the  surety  has  the  right  to  require 
of  the  creditor,  in  the  absence  of  statutory  provision,  is,  th^t 
no  affirmative  act  shall  be  done  that  will  operate  to  his  pre- 
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judiceo   It  is  his  "business  to  see  thc.t  the  creditor  pays»^ 

If  nere  delay  to  pi-oceed  against  zh-^   p.-incipal  does  not  dis- 
charge the    ,  *  i"-      surety,  it  must  follov?  that  v;h.en  the  statute 
of  limitations  has  extinguished  the  claim  of  the  creditor  as  agains 
the  principal  debtor^  the  surety  i,  not  thereby  discharged  of 
his  undertaking  and  such  is  the  general  rule^, 

Moore  Vo  Gray,  25  Oliio  St,  525o 

Hooks  Vo  Branch  Banl:,  8  Alao  5S0o 

Bsnk  Vo  State,  52  l.Ido  88o 

Willis  Vo  Chowning,  90  Tex.  617;  40  S»Tf„  395o 

The  reason  is  not  far  to  seekc   It  lies  in  the  fact  t!iat 
the  surety  has  his  protection  in  his  own  hands.   He  nay  pay  the 
debt  and  bring  his  own  action  against  the  principal,  or  he  may 
proceed  in  equity  to  compel  the  principc.l  to  pay,  or  he 'may  re- 
quire the  creditor  to  sue  -he  principEilo   He  v/ill  not  in  any  event 
be  permitted  to  exact  from  the  creditor  a  greater  degree  of  dil- 
igence than  he  himself  is  willing  to  exercise  in  his  own  interesto 

But  the  general  rule  as  I  have  stated  it  does  not  meet  with 
unanimous  approvals 

Auchampaugli  Vo  Schmidt,  70  Iowa,  642;  Cases  20So 

The  point  I  wo-zld  have  you  bear  in  mind  as  a  controlling 
feature  is  determining  whether  the  r.urety  ic  discharged  by  the 
extinguishment  of  the  liability  of  the  principal  debtor  is  uTis: 
If  the  extinguisliment  of  the  principal's  liability  Resulted 
from  the  affirmative  act  of  the  creditor  the  surety  is  discha.'gel; 
if  from  operation  of  law  the  surt.ty  is  not  dischargedo. 

A  well  considered  case  on  this  distinction  is 

Cragoe  Vo  Jones.,  L^Ro  8  '!lxch~-  Sl^  (1873)  o-. 

(state  the  case)o 

IVo    Defenses  arising  out  of  the  princip-'l  debtor's  right 
of  set-off  or  count  ere  la  ii:.  a  ainst  the  creditor,,  fiet-off  and 
counterclaim  rest  on  statutory  authority,-   To  save  i.iultiplicity  of 
actions  it  has  been  wisely  provided  that  cross  demands  existing 
between  partiesp  if  both  demands  are  complete  and  capable  of  li- 
quidation^  can  be  determined  in  a  single  suito   Statutes  creating 
these  rules  in  the  interest  of  doing  justice  and  in  prevention 
of  multilplicity  of  actions  generally  do  not  in  terms  include 
persons  standing  in  the  suretyship  relation  where  the  cross  demand 
is  between  the  principal  and  creditor,  but  the  statute  in  some 
instances  gives  the  surety  sued  alone  the  benefit  in  set-off 
in  the  right  of  the  principal^ 

Sefton  Va  Hargett,  113  Indo  592;  15  K.E,  513, 
If  the  principal  has  a  set-off  or  a  counterclaim  against 
the  claim  of  the  creditor,  the  same  set-off  or  counterclaim  is 
available  as  a  defense  to  the  surety,  provided  the  principal 
and  surety  are  co-defendants,  or  provided  the  statute,  as  in 
Indianaj,  gives  the  surety  when  sued  alone  the  benefit  of  set-off 
in  the  right  of  the  principals  TThere  all  th=  parties  are 
before  the  court  the  right  of  equitable  sot-off  or  counterclaim 
in  favor  of  the  promisor  upon  cross  demcnds  between  principal 
and  creditor  is  fully  recognized  and  established  in  this  country* 
This  rule  is  laid  dovm  in  the  leading  case  of 
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Mahurin  Vo  Pearson  and  Bellows,  8  NoH<y  539;  Anes'  Caoes,  190, 

T.ie    ca,e  was  assiimpsit  on  a  note  "by  Pea  son  ana  signed  by 
Eellows  as  sui^etvo   The  action  was  a;_;ainst  bot'.i  Pearson  and 
Bsllcws,  principal  and  suretyo.   The  defendant^  pJeaded  the 
general  issue  with  notice  of  set-off  of  demands  in  favor  of 
Pearson,  the  principalo.  Tl:e  trial  court  rejected  the  set-off 
on  the  ground  of  want  of  mutuality  of  the  parties,  the  set-off 
bein^  in  favor  of  one  of  the  defend'.^nts  onlyo  On  appeal  the 
Supreme  Court  held  that  the  defense  was  available  in  favor  of 
the  surety  as  well  as  of  t,he  principalo   This  case  Its  been  gen- 
erally followedo 

TTliere  the  action  is  a  -ainst  tho  principal  and  surety 
as  joint  defendants  no  difficulty  arises,  and  this  for  the  reason 
that  the  creditor  should  not  be  permitted  to  invoice  a  i.raltipli- 
city  of  actions  in  adjusting  his  accounts  with  the  principal,  if 
by  means  of  set-off  or  counterclaim  and  witliout  injustice  to  any 
of  the  parties  involved,  tl:.-  same  result  could  be  reached  in  one 
actiono   If  tho  creditor  to  insolvent   an  additioncl  and  st.^on^-er 
equity  exists  in  favor  of  ;':reventin3  "-'J-ii^  from  enforcing  his 
demand  against  the  surety  except  upon  condition  of  first  deducti.ng 
his  debt  to  the  principals  i 

To  permit  a  set-off  or  counterclv.im  in  favor  of  the  promioor 
in  suretyship  in  tlie  right  of  the  principal  involves 
a  pracT^ical  difficulty,  if  the  principal's  claim  against 
the  creditor  exceeds  that  of  the  promisor's  liabilityo.  The 
promisor  in  suretyship  cannot  ha/j  a  judgi.ient  for  the  b:.lance  in 
his  favor;  neither  could  the  right  of  action  for  the  b?J.ance  be 
P- eserved  to  the  principal  without  making  divisible  that  which  in 
its  nature  is  entire,  and  exposing  the  creditor  to  v   mialtiplicity 
of  actions  if  th  claim  of  the  principal  against  him  should  be 
dividedo 

In  this  case,  therefore,  in  v/hich  the  creditor  does  not  elect 
to  make  the  principal  and  promisor  in  suretyship  co-defendants 
in  his  suit,  and  in  cases  w]:ere  the  procedure  does  not  permit 
the  promisor  in  suretyship  v/hen  sued  alone  to  bring  in  the 
principal  as  a  party^  the  doctrine  of  equitable  set-off  or  equi- 
table counterclaim  in  favor  of  the  surety  and  in  the  right  of  the 
principal  cannot  apply^  at  least,  not  in  t.ose  cases  where  the 
principal's  claim  against  the  creditor  axceeds  that  of  the 
creditor  against  the  suretyo. 

Gillespie  v«  Torrance,  25  IUY„  306;  Cases  211o. 

Vo   Defense  arising  from  the  surrender  or  loss  of  securities 
by  the  credit  or o. 

lo   As  to  release  of  securities  by  the  voluntary  act  of  the 
creditoro-   If  the  creditor  has  security  for  the  debt  in  the  way 
of  a  mortgage  or  other  lien  in  addition  to  the  personal  contract 
of  the  surety,  he  is  charged  with  thu  duty  of  maintaining  such 
securityo   Any  surrender  or  loss,  release  or  impairment,  of  such 
security  as  an  ultimate  source  for  the  payment  of  the  debt  will 
discharge  the  assurer  to  the-  extent  of  the  security  released  or 
losto- 
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Pearl  v.  Deacon,  24  Eeavo  186;  CasiS  216,. 

Tnis  rulo  results  fror:i  the  inherent  equities  oT  zhs   surety- 
ship relatione   If  ^he  assurer  were  required  to  respond  to  his 
personal  obligation,  he  v;ould  be  entitled  by  subrogation  to  the 
securities  held  by  the  creditor»   If  they  v.'ere  lost  to  him  t'lrcu^-^h 
surrender  or  release  by  the  creditor,  he  r.'ould  be  deprived  of  a 
substantial  ri^ht  to  rrhich  his  relation  eq.uitably  entitles  hir.« 
Hence >  it  is  obvious  thr.v  he  can  base  a  defense  partial  or  entire 
according  to  the  circui-istances,  on  the  fact  that  the  creditor  has 
surrendered,  releasod,  or  lost  the  secviritiec  held  by  hin 
for  the  debte 

Tlie  creditor  is  under  no  obligation  to  the  assurer  to  acquire 
any  lien  upon  property  of  the  principal  unless  so  required  by  tlie 
condition  of  his  contract,  such  for  example,  as  a  r-uaranty  of 
collection^  Ilor  is  the  creditor  obliged  to  get  into  his  possession 
any  of  the  property  of  the  principal  unless  the   contract  so 
requires  in  terns  or  by  implication--  such  a  contract  as,  for 
example  a  guaranty  of  collectiono.  But  if  the  croditor  does  in 
any  way  secure  a  lien  by  attacliiiien+. ,  execution,  or  otherwise, 
or  receives  into  his  possession  some  of  the  ;^roperty  of  the  debtor 
as  additional  security,  a  trust  relation  iLiuediately  arises 
between  the  parties  and  the  trustee —  the  creditor —  is  bound  to 
account  to  the  assurer  for  the  value  of  the  security  in  his 
handso   It  natters  not  whether  the  lien  on,  or  custody  of, 
the  property  is  acquired  at  the  time  the  surety  contract  is 
entered  into  or  af tcrwardso 

Holland  Vo  Johnson,  51  Ind.  346o 

Ilor  does  it  natter  v/hether  the  assurer  have  any  knowledge  of 
the  additional  security  at  the  tine  h.e  signs  or  at  the  tine  the 
security  is  given©   Ee  becomes  a  beneficiary  of  the  trust  relation 
withotit  notice  of  its  existence  and  can  claim  its  benefits  whenever 
brouglit  to  his  knowledgeo> 

Tlie  assurer's  defense  is  complete  and  not  partial  if  the  sure- 
tyslaip  contract  is  made  upon  condition  that  the  principal  shall 
furnish  the  creditor  additional  security  and  the  security  is  fur- 
nished in  conpliance  v.ith  the  contract,  and  is  aftervards  released 
by  the  creditor,  and  this  too,  without  regard  to  tha  value  of 
the  securities  released,,  because  such  a  transaction  amounts  to 
an  alteration  of  the  nain  contracts 

Polck  v^  Ev.rett,  1  :2.2.  Div,  6Q9l 

Tlie  assurer's  defense  is  complete  in  such  cases  ev.n  though 
the  securities  released  have  no  value,,  But  where  the  rights  of 
the  assurer  are  dependent  nerely  upon  his  equity  of  subrogation 
as  distinguished  from  an  alteration  of  the  contrcct,  the  assurer 
can  have  no  relief  if  the  sectirities  released  are  without  value. 

Rainbow  v«,  Juggins,  5  Q.3.  DiVc  422. 

Elyndenburg  v<.  Binglian,  38  II, Y^  371» 

Green  v,  Elunt,  59  Iowa,  79,  12  !IJ,^.R,  762o 

Lilly  V,  Roberts,  53  Gao  333, 

Does  the  fact  that  the  creditor  has  released  securities 
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securities  to  the  VD.lue  of  th^^  debt  althou^^i  he  has  retained  other 
securities  in  hi  s  hands  sufficient  in  value  to  pay  the  debt,  laake 
a  complete  defense  for  the  assurer?   Tlie  question  3ias  been  an- 
swered both  v/aysc.   In  Holt  Vo  Body.^,  IS  Pao  Stc  2073  the  answer 
is  affirnativeo   In  Saline  COo  Vo  ID-aie,  65  I'Op  63,  the  answer  is 
negativso.  'Whicl;  of  th^ese  hxOldings  has  the  sup_^-.ort  oi^   reason? 
Tlie  Pennsylvania  holding;  proceeds  upon  the  theory  that  the  party 
whose  act  gave  rise  to  the  release  nust  boar  the  burden  of  all 
rislis  arisin;;  from  his  oct  and  the  uncertainty  of  the  evidence 
and  the  fallibility  of  ^tlis  jury,  and  the  surety  should  not  be 
compelled  to  bear  the  burden  of  suc'.i  risk,  uncertainties  and  falli- 
bilitieso   The  Pennsylvania  court  holds  fr.at  -the  creditor  hac 
violated  a  vested  right  of  the  assuroro   Thie  Missouri  holding 
proceeds  upon  the  theory  that  the  sur:ty  has  not  been  prejudiced 
in  his  rights  by  the  release  of  a  par:  of  the  security,  there 
being  enough  left  to  indenni.y  him  aga.'.nst  loss  if  he  should  pay 
the  debt  and  thereby  "i:e  substituted  to  the  security  rciiainingo 

The  rele;  se  of  one  o:.''  two  securities  for  :he  same  claim 
has  been  held  not  to  be  available  to  the  surety  os  a  defenseo   Tor 
example  J  a  release  oi'  e::ecv.tion  upon  land  u'jon  T7hichi  the  judgment 
is  a  lien  is  held  not  to  discharge  the  surety  since  the  security 
is  not  diminishedo 

Sasscer  Vo  Young.,  6  dill  and  Johns.  (I'd)  243o 

Wood  Vo  Brown,  104  Fedo  203c. 

2o-   As  to  release  of  securities  by  misconduct  of  the  credi- 
toro.  The  creditor  is  bound  to  the  duty  of  e::ercising  that  care 
in  the  preservation  of  securities  which  as  a  prudent  man  he  •ivould 
exercise  in  his  own  interest,.   The  surety  is  discharged  wholly 
or  partially  if  the  creditor  without  the  use  of  ordinary  care 
has  suffered  the  secui-ities  to  be  lost  or  stoleno 

nankins  Vo  national  Bank,  58  ITeo  275c 

Inactivity  or  lack  of  diligence  on  th.e  part  of  the  creditor 
whereby  secui'ities  are  made  unavailable  is  a  breach  of  Cv.ty   as 
effective  to  discharge  the  assurer  as  the  voluntary  releaso  of 
seci-iritieso   Fcr  example,  a  creditor  fails  to  file  o   mortgage 
of  the  principal  whereby  tl.e  other  liens  have  become  superior, 
the  assurer  is  dischar^^'Sd  v;holly  or  partially®, 

Burr  Vo  Boyer,  2  I'lebo  265.. 

Teaf  Vo  Ross,  1  Ohio  St=  469o. 

State  Ba:ilc  Vo  Eartlej  114  UOo.  276;  21  S„T7.Ro  316o> 
.  Sullivan  Vc  Stat 0,3  59  Arko  47,  26  S.TfoR.  194. 

Capel  Vo  Butler,  2  Simo  C^   Stu  4f7o, 

Wulf  Vo  Jayg  7  LoR»Qo  B*  756„ 

Contra,  Philbrooks  Vo,  l^cBwan,  29  Indo  .347* 

So  too  the  ossurer  is  discharged  -holly  or  partially  if 
the  creditor,  liavinj  in  his  hands  obligations  of  :hird  parties  due 
to  the  principal,  fails  to  take  the  iiv.c3s::ary  steps  to  collect 
the  ssne  until  thsy  become  worthiesso. 
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2ity   Bank  v.  Young,  43  NoH„  457. 

Dou3lass  v«  Reynolds;^  7  Peter  113,  and  other  cases  dited 
in  note  112,  Stearns,,  po.  141o> 

The  extent  to  v:l\ich  the  assurer  is  discharged  in  such  cases 
i"3  determined  'oy   the  vlue  of  the  property  at  the  tine  the  lien 
could,  have  been  nade  ^Tfective  by  filirg,  or  the  anount  that 
could  have  been  realized  on  the  collateral  in  case  the  creditor 
had  acted  \7ith  due  dili£^enceo> 

More  delay  in  enforcing  liens,  although  such  delay  renders 
ineffective  securities  that  ni:>it  have  been  ai'plicable  to  tlie 
debt  if  ^-ronpt  action  had  been  taken,  will  not  discliar^e  the 
sui'ety  or  ^uarantoro   Tlius,,  failure  of  a  creditor  to  foreclose 
a  ~!ortga^-e  i3iven  him  by  th.,-  principal  v;ill  not  discharge  the 
suretyc, 

HoT/e  COo  Vo  Farrin^ton,  82  I'TcY»  l^lo, 

Gusard  Vo  Ilinsonj,  50  Arko  229s  C  SoT.'.Ro  *«*  GCGo 
'  Sheldon  Vo  ^."illians,  11  Teb,  272,  9  SoV.\R,  8Go 

Day  Vo  Elmore^  4  V'iSc  190o. 

Fuller  Vo  Tl-.oapson,  53  Iowa  111,  12  NoT.R„  127 o 

1!he   duty  of  filing;  the  mortgage  results  from  the  fact 
tliat  the  instrizr.iont  is  v/ithin  the  sole  custody  of  t!ie  creditor, 
Ke  alone  has  the  opportimity  to  make  a  lien  effective  and  to  pre- 
vent superior  lien^j^   Such  opportunity  is  not  open  to  the  assurer 
to  protect  hii;.self J.  but  after  the  xien  is  mode  Effective  by 
filing  the  assurer  nay  pay  the  debt  and  become  subrogated  to 
the  rights  of  the  creditor  in  the  security,  v/hich  he  nay  then 
foreclose  himself r, 

As  to  the  creditors  duty  in  dealing  •.7ith  the  securities  in 
his  hands  the  laile  may  be  stated  in  these  brief  termso   Ke  is 
obliged  to  eKevcise  due  care  and  deal  with  the  securities  in  his 
hands  in  rood  faiths  Failure  so  to  act  rill  amoimt  to  mis- 


o^ 


conduct,  and  if  the  assurer  ic  injured  by  such  niscinduct  he 
will  be  discharged  to  the  extent  to  which  he  has  been  injuriously 
affectedo.  Good  faith  and  due  care  in  dealing  with  the  securities 
in  his  hands  imply  the  exercise  oi  good  judgment  in  th^e  disi'osi- 
tion  of  securities,  and  so  it  is  that  if  the  creditor  thrcugli 
lack  of  good  judgment  dispose  of  tli:-  securities  at  a  sacrifice, 
the  damage  re  stilting  fron  such  misconduct  will  be  chargeable 
to  th.3  credit  ore., 

Hutchinson  v.  v'oodwell,  107  Pao  509^ 

Holliday  v,  Brov/n,  33  Nebo  657j  50  N„^„R„  1042o 

Allen  Vc  Donaldg  23  Fedo  573o 
•  New  England  cOo  v.  Randall^  42  La,  Ann.  260,  7  SOo  R«  679o 

Mcl.'ullen  Vo  I-'inklej,  39  r!iss<,  142 o 

3o   As  to  release  of  securities  by  operation  of  lawo   A 
surety  is  released  from  his  undertaking  in  v/hole  or  in  part 
if  the  securities  while  xn  the  hards  of  the  creditor  have  been 
surrendered  or  lost  by  operation  of  lawo   Tims,  where  througli 
the  act  of  the  s^.eriff  the  i:roperty  of  t:.e  iirincipal  debtor  is 
released  from  levy  of  an  execution,  a  surety  for  the  judgment 
debtor  is  dischargedo 
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f'iller  v„    Dyer;  1  Duvo  (KYo)  263c 

Lunsden  Vo  Leonardj  55  Ga,  37-l„ 

Flenning  v.,  Od-^n,  59  Gao  362o 

W^ere   a  judgnent,  lien  is  obtained  by  ths  creditor  upon  land 
of  the  principal  and  the  croditor  assigns  his  lien  to  one  who  also 
acquired  by  transfer  fron  ths  principal  the  land  upon  -.vhich  the 
lien  restCp  this  being  by  operation  of  lavr  a  merging  of  the  lien 
in  the  feey  the  surety  was  held  to  be  relc'sedo 

TZright  Vo  Kneppor,  1  Earr.  (PA-)  361. 

Vio    Defense  arising  fron  the  failure  of  the  creditor  to  use 
noney  within  his  control  in  lawful  i;aynent  of  his  clainio 

The  surety  is  released  if  thi^  creditor  refuses  to  receive 
payment  v/hen  tendered  by  the  principal  obli^oro   He  is  likewise 
released  if  the  tender  of  iiaynent  ir'^de  by  hin  is  refused  by  the 
creditoro 

0' Conner  v.  Eraly^  112  Cal.  31;,  44  Pac,  R.  305» 

Non-acceptance  'cy   the  creditor  of  the  principal's  offer  to 
pay  when  tlie  offer  does  not  amount  to  a  tender  does  not,  co  it 
has  been  held,  amount  to  c,  release  of  the  surrty,  even  though 
the  debt  is  duo  whe::  the  offer  is  madoo 

Clark  Vo  Sickler,  64  IIoY.  231c 

T.ie  defense  under  consideration  finds  its  most  co::u.;on  il- 
lustration in  the  case  of  banks  failing  to  api:ly  the  depositor's 
account  to  the  payment  of  v    m.-tured  obligation.   In  such  cases  it 
has  been  held  that  if  a  principal  makes  a  note  payable  at  his 
bank,  whether  the  payee  be  a  bank  or  a  third  person,  and  the  bal 
in  the  principal's  favor  when  the  note  matures  Is  lar^e  enough  to 
pay  itj,  an  indorser  or  other  securitj'  will  be  discharged  if  the 
bank  does  not  honor  the  note,  for  the  bank  is  bound  to  pay  such 
notes  just  as  it  is  bound  to  honor  its  customers*  checkso 

Home  Bank  v^  Menninger,  105  Pa^  St.  496. 

German  Eank  Vo  Foreman,  138  Pao  St,  4743 

Mechanics  Bank  Vo  Seitz,  150  Pa,  Sto  632c 

Baric  Vo  Peltry^  176  Pa„  Sto  513c» 
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LECTURE  XVI II. 
000 

VIIo  Defense  arisin-:^  from  tho  failure  of  the  creditor  to 
sue  the  debtor  at  tl.e  surety's  requesto 

\7e  have  seen  that  neve   delay  on  the  §irt  of  tlie  creditor 
to  proceed  against  the  principal  does  not  release  the  surety  or 
guarantorp  uriless  diligence  is  imposed  upon  the  creditor  by  his 
conti-act  or  by  st-tuteo   l)oes  a  request  made  by  tl;e  surety  tliat 
the  creditor  sue  the  principal  impose  duties  upon  the  creditor 
of  which  it  is  conceded  he  was  not  bound  but  for  tho  request? 
The  Supreme  Court  of  Few  York  in 

Pain  Vo  Packardp  13  JohnSo  174,  Cases,  219,  held  that  the 
surety  was  dischai^ged  when  at  his  re:^uest  the  creditor  failed 
to  sue  the  principal  debtor  who  afte-,;ard  became  bankrupt  and 
absconded©   Pain  Vo  Packard  is  consicored  the  parent  case  in  t]ie 
line  of  authorities  maintaining  this  doctrineo   The  decided 
weight  of  aut..ority  is  against  the  doctrine  of  Pain  Vo  Packard,, 

In  principle  and  by  weiglit  of  sutliority  a  surety  cannot  n^^ke 
a  defense  out  of  th-j  failure  of  the  creditor  to  sue  the  principal 
debtor  when  requested  to  do  so  by  the  surety© 

Tr.e  object  o!  t,he  suret.y  in  requestin^j  the  creditor  to  sue 
is  to  spur  on  the  creditor  to  diligence.   But  the  suret"  ha^'  his 
remedy  in  hie  own  handSo   He  iray   pay  the  debt  at  la  turity  ana  bring 
his  own  action  against  the  debtor  or  by  bringing  a  proceeding  in 
equity  against  the  principal  to  r.ompel  him  to  pay  the  creJ-itoro 

Moore  Vo  Topliff,  107  Illo  2-ilo 
Ardesco  Oil  Oo,  Vo  IlortV.  Araer^.  Oil  Coo,  66  Pao  3to  375o 

The  surety  should  not  be  permitted  by  nere  request  to  shift 
upon  the  creditor  the  burden  of  a  greater  degree  of  diligence 
than  he  is  willing  to  exercise  in  his  own  bel:alfo   And  such  id  the 
holding  of  the  great  preponderance  of  authority  in  this  country. 


VIIIo   Defense  arising  fro..',  non-disclosure  by  obligee  of 
facts  which  he  ought  lo   reveal  to  .lie  suretyo 

It  is  the  duty  of  the  creditor  to  disclose  any  information 
which  he  has  cone  rning  the  principal  whichp  if  known  to  the 
assurer,  might  operate  to  prevent  him  from  entering  into  a  con- 
tieact  for  such  principalo   To  entitle  the  surety  to  defend  on 
the  ground  of  non-communication  of  facts  it  must  appear 
that  the  facts  not  disclosed  were  material  to  the  sui^ety  to  know, 
such  as  would  influencs  him  to  decline  entering  into  the  contracto 

The  surety  having  entered  into  the  contract  will  be  discliarged 
therefrom  if  it  turns  out  that  the  creditor  having  information 
affecting  the  beneficiary  did  not  disclose  ito   If  the  creditor 
is  applied  to  for  information,  or  if  he  stands  toward  the 
assurer  in  a  relation  of  confidence,  failure  on  the  creditor's 
pa.'t  to  disclose  everything  within  his  knowledge  that  is  material 
for  the  answer  to  V.now  is  equivalent  to  vn   affiruative  misrep'-' 
.resentatlono 
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Baiik  Vo  Anlsrsoni,  65  Iowa  692p  22   fUTVaRo  929o. 

Renincton  Sev/iri-:  ''achine  Coo  Vo  Kerzertee,  49  Wiso  409, 
6  NoWcR,  809o 

Harrison  v.-  Lurnbermcin' s  InSo  COo  8  Moo  App^  37o- 

Benton  Co.  Bank  Vo  Bodaicker,  105  Iowa  548,  75  KeWoR,  632. 

"A  contract  of  suretysUip"  says  the  c^ui't  in  this  case,  "is 
as  a  rule  for  the  benefit  of  the  c. editoro   He  is,  in  dealing  with 
the  sm^etyj,  to  observe  the  utmost  good  faith,  and  if  he  fail  to 
do  so  without  a  sufficient  excuse  for  his  nejlect^  the  surety 
will  be  discharged  to  the  extent  to  which  he  suffers  by  reason  of 
the  lack  of  good  faith  on  part  of  the  creditoro   If  the  surety 
applies  to  the  creditor  for  information  respecting  the  principal 
wnich  the  creditor  has  and  may  properly  sive,  but  w]iich  he  witholdt 
without  cause,  or  if  he  knowingly  gives  false  inf or:.iation,  he  and 
not  thti   surety  shoul.d  suffer  the  loss  occasioned  by  the  wrongo '' 

It  is  not  n:ce£;,ary  for  the  surety  to  show  in  his  defense  V.\&t 
the  concealment  or  failure  to  disclose  material  facts  is  wilful 
or  with  intent  to  deceive^ 

Railton  Vo  Mathews  _et.  al^j,  10  Clark  &   Finley,  934o 

In  this  case  Railton,  the  appellant y  became  surety  in  a  bond 
for  the  fidelity  of  one  Hickes  to  his  emi-loyers,  the  appellee", 
Appi-ellant  defended  die   :   ction  brought,  against,  hin  for  the  '.  j._ 
default  of  Hickes  on  the  ground  that  the  appellees  (plai  tiffs 
below-)  ^  although  well  aware  of  the  fraudulent  conduct  of  Hickes 
in  a  previous  employnant  by  them,  failed  to  laake  known  this  fact 
to  the  surety  at  the  time  he  executed  the  bondo   The  trial  court 
directed  the  jury  chat  the  concealment  must  be,  first,  of  things 
known  to  the  obligees  in  the  t'-^nd  or  v/hicli  they  had  strong  and 
grave  grounds  to  suspect  j  andj  second^,  that  the  concealment  must 
be  wilj^ully  and  intentionally  with  a  view  to  t:;e  advantage  they 
v.3re  thereby  to  receive©.   This  charge  of  the  trial  judge  was 
strongly  disapproved  by  the  judges  on  appeal,  by  wlioa  it  was  dis- 
tinctly declared  that  the  concealment  need  not  be  wilfully  or 
intentionally^  but  that  the  concaalment  of  facts  material  for 
the  surety  to  know  constituted  a  valid  defense  and  the  surety  was 
discharged  without  reference  to  the  motive  which  actuated  the  con- 
cealment o 

Tlie  surety  will  no  be  discharged  if  the  undisclosed  facts  ws 
not,  known  to  the  creditor^   Tlie  creditor  is  responsible  only  for 
what  he  might  have  kno'.vno.  Duty  to  coror-iuniaate  facts  does  not 
reach  beyond  facts  actually  ioiown  by  the  creditor  and  does  not 
extend  to  facts  which  he  might  have  known  by  the  exercise  of 
reasonable  careo   Fraud  will  not  be  imputed  to  the  creditor 
because  through  negligence  and  inattention  to  his  own  affairs  he 
did  not  know  of  the  facts  v/hich  materially  affected  the  surety's 
risksc 

Lieberman  Vo  First  pational  Tank,  1  Marvel  (Tela.)  3G7,  40 
Atlo  Ro  382o 

Toploy  Vo  T/artin^  IIG  T.'asso  275© 

Other  important  cases  bearing  upon  defenses  embraced  under 
this  subdivisibn  in  addition  to  those  alreadj'^  cited  are 
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Suith  et^  al,v«  Bank,  House  of  Lords,  Janu;:  ry  9th,  1813, 

1  Dow  272» 
Pitock  si.   slI.Vo  Bisliop,  3  Law  Jour,,  R.K,3.  109,, 
North  British  Coo  v<,   Lloyd,  10  Exch,  R.  523». 
Lee  et_  al.  v.  Joiiss,  17  Con,  ■^,  (".S»)  482, 
Sooy  et  alo  v.  Stc^te  of  i:«\v  Jersey,  39  N.J.L.  135, 
Bostwick  Vo  Van  "oorhis,  91  N.Yo-  353, 
Powers  Drygoods  Co,  Vo  Harlan  et  al,  68   Minn.  193,  N.\7._  _. 

IXo   Defense  arisintS  from  the  retention  of  the  principal  in 
service  aft  r  knowledge  of  his  dishonesty* 

Good  f  ith  on  the  frt  of  the  ohli^ee  is  required  after  the 
execution  of  the  contract  tlie  sane  ps  before.   71:e  creditor  ov/es 
to  the  promisor  in  a  continuing  or  executory  contract  of  surety- 
ship the  duty  of  disclosing  to  him  such  acts  of  tlie  principal 
as  materially  affect  the  promisor's  risk  and  for  which  the  cred- 
itor hinself  miglit  put  an  end  to  the  main  contract*  And  so  the 
rule  is,  if  the  creditor  having  knowledge  of  the  principal's  dis- 
honesty, retains  the  principal  in  his  service  without  disclosing 
such  kno'l^dge  to  t.he  promisor,  the  promisor  will  not  be  liable 
on  his  undertaking  for  the  defaults  occurring  after  the 
principal's  dishonesty  beca;ne  known  to  the  creditor,,   Tne  leading 
case  on  this  subject  is 

Phillips  Vo  Fez:  all,  L.R,-  7  Q.B.  6G6,  (1872),  Aiaes's  Cases, 295^ 

Tiie   defendant  became  surety  to  tl:e  extent  of  oO£  for  the 
fidej-ity  of  one  Johji  Smith,  a  servant  of  plaintiff.   Defendant 
pleaded  that  the  servant  made  default  in  that  period  of  his  em- 
ployment eighth  day  of  June,  1869,  the  date  of  the  assuring  obli- 
gation, and  the  20th.  day  of  November,  1869,  on  which  day  the  de- 
fault of  the  servant  became  knovm  to  the  principal,  who  notwith- 
standin;  said  default,  continued  the  servant  in  her  employ  until 
the  4th  day  of  April,  1871,  and  at  no  time  :rior  to  the  ist  r.-n- 
tioned  date  comiuunicated  to  the  defendant  the  fact  of  tlie  servant's 
dishonesty,  and  because  of  these  facts  t:;e  defendant  pleaded 
that  he  was  not  liable  for  the  default  after  the  20th  day  of  Nov. 
1869,  the  day  when  the  default  becaiuc  known  to  the  employer,. 
The  defendant  conceded  his  liability  for  the  first  period  and  paid 
into  court  an  amount  sufficientto  cover  the  loss  during  that 
periodo   The  plea  was  held  good.   The  court  said: 

"Fe  think  that  in  the  case  of  a  continuing  guaranty  for  the 
honesty  of  a  servant,  if  the  master  discovers  that  the  ser"\ant  has 
been  guilty  of  acts  ^-f  dishonesty  in  the  course  of  his  service 
to  which  the  guaranty  relates,  and  if  instead  of  dismissing  the 
servant,  as  he  may  do,  at  once  and  v.'ith.out  notice,  he  daooses  to 
continue  in  his  employ  a  dishonest  servant  without  the  knowledge 
or  consent  of  the  assurer,  express  or  implied,  he  cannot  after- 
w^jrds  have  recourse  to  the  surety  to  make  good  any  loss  vrhich  may 
arise  from  dishonesty  of  the  servant  during  the  subse..uent  service." 

Tlie  r\ile  of  th-s  case  is  Toll  owed  v/it'.-.out  exception  so  far 
as  I  know. 
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Aetna  Ins,  COo  v«y  To-.Tler,  108  Mich*  557,  66  N.f.-  470,  Cases, 
247> 

Ir^noranco  of  the  rrincipal's  dishonesty  on  the  port  of   the 
o'oligee.o  even  thou.3li  repreh-nsiblo,  does  not  dischar-je  the  surety, 
but  he  continues  liab3.e  for  the  subsequent  dftfamlt  of  the  princi- 
palo   The  test  is  the  knov/ledge  of  the  obligee,  not  ^ross  neglect 
in  not  discovei'in^  or  knowin^^  the  dis  honesty  of  the  principal, 

Fieiin^liuysen  Vo  Ealdv/in,  16  Fedo  -i52o- 

Phillips  Vo  Eossordp  35  Ted,  99 o 

Colby  Vo  Coon,  116  T'ich.  208,  74  IIoVJo  519 c. 

Retention  by  the  obligee  of  the  ^:^incipal  aft  r  knowledge 
of  his  morality  in  natters  foreign  to  the  subject  of  the  surety- 
ship does  not  rele--se  the  surety©. 

La  Rose  Vo   Logansport  Eank,  lo2  .T.ndo>  332o 

Xo    Defense  arisin,:3  out  of  the  i'raud  or  misconduct  of  the 
principal  toward  the  suretyc^ 

lo.   TiTliere  the  fraud  and  misconduct  cor.cists  of  forgeryo   It 
now  seeus  to  be  the  t;3tablished  rxiLe    that  fraud  on  the  part  of 
the  principal  in  inducing  z'.ze   sucetyehip  contract  does  not 
afford  a  defense  to  the  surety  if  the  creditor  had  no  iroiowledge 
of  the  fraud  and  did  not  by  his  conduct  assise  in  perpetrating  ito 

State  Vo  Peck,  i3   :.'eo.  2o4o. 

Dair  v,  U.-,So  16  '"allace  lo. 

An  usual  and  coij;.icn  illustration  of  the  fraud  and  miscon- 
duct of  the  principal  arises  out  of  cases  in  which  the  surety 
refuses   o  sign  unless  another  will  sign  as  co-surety,  and  the 
principal,  to  induce  the  m  king  of  the  contr  ct,  forges 
the  name  of  the  co-suretyo. 

Two  theories  h-ve  obtained  respecting  the  liability  of  the 
surety  unaer  these  circurastanceso   The  first  theory  is  that  it  is 
the  duty  of  the  creditor  not  to  accept  the  obligation  without  such 
investigation  as  will  disclose  whether  the  signatures  are  genuine; 
that  the  surety  signs  upon  the  inplied  condition  that  no  advance- 
ment s  will  be  made  unless  the  contract  is  in  fact  what  it  pur- 
ports to  bep  namdys  the  valid  obligation  of  all  the  parties, 
and  that  the  creditor  liad.  no  right  to  remain  in  supine  ignorance 
as  to  the  character  of  a  contract  he  has  acceptedo   Tliis  theory 
has  the  support  of 

Sharp  V.  Allgood  ,  100  Alao,  1-3;  14  Soo  Ro  16o 

Cornell  Vo  People,  37  Ilio  Appo  4fc0o. 

In  both  these  cases  .he  sureties  signed  after  the  forgery, 
A  much  stronger  case  would  seem  to  be  uade  when  the  surety  signs 
before  the  forgery,  and  so  avoids  the  same  charge  of  negligence 
imputed  to  the  creditorov  It  would  seem  that  there  is  no  good 
reason  why  both  are  not  subject  to  objection,  the  first,  that 
by  signing  and  delivering  to  the  principal  on  condition  that  a 
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co-surety  shall  te  procui-'ed,  the  surety  makes  the  principal  his 
agent;  the  second,  that  the  surety  ouglit  not  to  re..uire  for  his 
protection  any  greater  care  and  diligence  on  the  part  of  another 
than  he  is  willing  to  exercise  on  his  own  be>.alf.   The  second 
theory,  which  is  the  most  generally  accepted  and  supported  by 
the  most  satisfactory  reasoning,  is,  that  whether  the  cigning  \iy 
the  surety  is  before  or  aftt-r  the  forgery,  the  paper  cones  to  the 
creditor  bearing  the  stamp  of  trust  and  confidence  cy    the  surety 
in  the  principal,  and  th^at  the  creditor  should  not   suifer  be- 
cause of  a  breach  of  tliis  c-.nfidence  but  the  loss  sh^oiild  rather 
fall  upon  one  who  hold  out  "*-4!the  principal  as  worthy  of  trusto 
Stoner  v.  Mlllihin,  S5  Ill»  2i8,  Cases  252» 
Butler  V,  U.S.  21  Uall.  88  U.G.  272,  Cases,  250. 

2o-  'Wliere  the  fraus  and  misconduct  consists  of  lie  breach  of 
conditions  the  surety  cannot,  as  a  general  rule,  base  a  defense  on 
the  fact  that  the  surety  h^as  signed  upon  the  condition  expressed 
solely  to  the  principal,  that  the  obligation  s'.iould  not  be  deliv- 
ered or  take  effect  until  another  had  signed  as  co-security»  A 
surety  or  guarantor  is  esjtopped  from  assorting  a  defense  based  upo? 
his  own  neglect  in  failing  to  communicate  the  condition  to  his 
CI  editoro 

Gibbs  V.  Johnson,  63  Mich.  671,  30  N.YF.R.  343;  (and  other 
cases  cited  in  note  163,  po  160,  Stearns  on  Suretyship). 

This  view  is  opposed  by  some  authorities  on  a  somewhat 
technical  applicatio.i  of  the  doctrine  of  special  agency,  th.e  con- 
clusion arrived  at  being  tliat  since  thd  surety  authorized  the 
principal  to  make  delivery  of  the  paper  only  on  condition  and  is 
a  special  agent,  he  cannot  bind  his  principal,  the  promisor, 
except  within  the  strict  terms  of  his  agency© 

People  V,  Bostwick,  32  II.Y,  445. 

King  V.  State,  81  Ala*  92,  8  So.  Ro  169.. 

Evans  v.  Dauglitry,  84  A.-ao.  68,  4  So.  Ro  592» 

State  V.  Allen,  69  Miss  .  608,  10  So.  R*  473.. 

If  the  body  of  the  bond  or  other  instrument  contains  the 
names  of  co-obligors  whose  names  do  not  appear  as  signers,  such 
a  circumstance  is  considered  sufficient  to  put  upon  the  creditor 
the  burden  of  ascertaining  rhether  the  instrur.ent  ±z   delivered  in 
accordance  with  the  understanding  of  the  promisoro^ 

Pawling  V,  U.S.  4  C ranch  219, 

Allen  V.  Marney,  65   Ind*  398» 

Hessel  v.  Johnson,  63  Mich..  623,  30  II.T^^  209.. 

Uard  \.  Churn,  18  Gratt.  801o, 

Contra.  Grim  Vo  Jackson  Township,  51  Pa.  219.. 

See  TOiittaker  v..  Richards,  234  Pa<,.  St-  191,  19  Atl. 
501.-   Also  Johnson  v.  VJeatherwax,  9  Kan.  75., 

It  has  been  held  that  in  the  absence  of  express  authority 
the  doctrine  of  implied  agency  does  not  reach  the  ano-unt  of  the 
penalty  in  the  bond,  and  such  blanks  being  filled  by  the  prin- 
cipal will  not  bind  the  surety. 

Famulener  v,  Anderson  et_  al.  10  Ohio  St.  473o> 

Rhea  v.  Gibson,  10  Gratt.  215. 
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The   term  ^.'roperty   is    used   in   the   law  in  t'.vo   senses. 
We  are   quite   apt    to    speak   of    the    th .nr  as   property.    A  better 
use    of    the    word  ho'-'ever,  xsicnif  ies   the    ri*^t  which    one    has   to 
or   in  ;.    thing.      And   so  we  ma:'  define    property   as    the    right    in 
the    owner   to    freely   use   and  dis-ose   of   the   subject   of      the 
property  at  his  v;ill. 

There  are  two  classes  of  property  -  real  and  personal. 
Real  property  is  such  as  pertains  to  tlungs  which  are  permanent, 
fi::ed,  lacking  mobility,  as  lands.  Personal  property  is  such  as 
pertains  to  all  other  things.  Personal  property  includes  some 
interests  in  real  property.  Chattels  real  are  personal  property, 
and  they  are  all  interests  in  real  pro:,,'erty  less  than  freehold 
interests.  The   primary  cliaracteristi  c   of  personal    property 

is    its  mobility.      This  may   be    pither  actual   mobility, or  vfriat   we 
may  call    constructive  mobility,      ^^e   speak   of   the   mobility  ^ich 
might  pertain   to    a  watch,    for    instance,    as   being  actual.    On  the 
other  haid,    we  miglit   speak   of   the    indebtedness  'fih  .  di   one   person 
owes      0  another  as   being  subject    only   to    constructive  mobility 
it    is  not    a   tangible   thing     li  .ch   we   can    ta]-:e    actual    possession  of, 
Anotlier   characteristic   of   personal   property   is    that   under  the 
general  rules   of  law  it   passes   to   th^   personal    representative 
rati-;er   than   to    the   heir   upon   the    death    of    the   o'^ner. 
Actions  respecting  personal    property   are  not   local,    but  T^ierever 
the   owner  may     ^e,    there  i^ay  action  be   brought   respecting   it; 
v/hereas    in   the   case    of   real    property    the   action  ordinarily  must 
be   brought    in   the    jur   sdiction   in  which    the    property   is.. 
We  may  not  ice  also    as  we   pass   that   contracts   re^rpectinr-  personal 
property    are  not  necess-.rily   in  writing.      On'.he    o'iier  hand    if  we 
are   to    convey  an   interest    in   real  property,    it   can   only  be     ione 
in  writings      You  might   notice    too    that   personal    property   is    not 
subject    to    dower   rights.      In   the  last   place,    we     notice 'that 
except    as   to    chattels   real,    the    law  of   the    owner's   domicile   will 
control   as    to   its   disposition  or   transfer. 

We  may  very  readily   change   property   from  personal 
to    real.      We  may   instance    the    growing   trees   upon   the    land.      As 
they   stand   upon   the   land   they   are   real    property;    but   as   soon  as 
thev  are   severed   from  the   land  they   become   personal    property. 
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vie   may   speak   now  more   part iculCirly   of  Personal    Property, 
an.i    the   first   division  we   vri.  11    make    of    't,    v/illbe    into   chattels 
real   and   diattels   personal.      Chattels    real,    as   I   hove   indicated 
to   yoii,    are  principally  leasehold    interests.    Chattels   personal 
are   all    other   species   of  personal    property    than   chattels   real. 

'Ve  may   subdivide   a^.an,    and  say    that   chattels    personal 
are   either   choses   in  possession  or   c)i0ses    in  action,      '^^e   nay 
say   of    choses    in  possession   that    they  are    such    tilings    tJ'iat    we  may 
affirm  of   them  that    we  have   both   the   ri/j^it   and  the    possession; 
v.'hile    choses    in  action  have  no   visible    existence.    They   are  really 
riz-ihts   depending   upon  legal  recognition. 

'"'ith    this   general  discussion,    I   may  nov/  discuss    some 
p.- rticular   species   of  property  v/hich  have   ruler   peculiar  to 
themselves;    and   let   me   in  a  very  hrie:^  way  speak  of   fixtures   as 
the   first    of  the^e;    'he    class   of  property   which    is   on  the  border 
line   between  personal  and  real.      It    is   somewhat   difficult    of 
definition,    but  we  may  say,    I    thmk  with   accuracy,    that   a   fixture 
is   a   chattel   actually   or   constructively  fixed   to   land. 

The    character  of  a   fixture  may    be    determined  by  one    or 
all    of  the   follo\7in;;   considerations: 

1  -    Its   method    of   aniiexation. 

2  -   The    purpose  and  use    of    the   thing. 

3  -   The    intention  of   the    parties. 

4  -   The   legal    relationship   of   the    parties. 
The   follomng   rules        ill   be    of   assistance   in 

determining  whether  a   part.cular  property    is   a   fixture   or  not. 

1st    -     Annexatioji  to  the    land,    actual   or   constructive,    is 
necessary   to    a  fixture.      A  case   wh  i.  ch   v/lll   give   you  an  idea  of 
what      constructive   annexation   is,  is    that   of  Voorhees  vs. Freeman, 
2nd  ''fatts  ifcSardon  Penna.    Reports,    page  116. 

2nd.    Things   actually   attached  are   fixtures.      This    is   only 
a  general   rule,    s   bject   to   may  exceptions,    dependent    upon   the 
other   considerations  v.-hidi    I   have    suggested    to   you   before. 

3rd  -  Things  necessary  to  the  carrying  out  of  the  purposes 
for  whi  di  the  lands  are  generally  used, are  fixtures  though  tem- 
porarily detached. 

4th    -   The    intention   of   the    parties   making  the   annexation 
v/ill    usually  control.      This    intention  musfe  be   evidenced,    eitl:er 
by  the  nature   of  the   thing  annexed,    by  the   relationship  ajid   situa- 
t  ion  of   the   party   making  it,    or   by  the   method   of   annexation. 
As   I   have  already    indicated   to    you,    a  special    contract   between 
the    :)arties  will    control,    not    only  as  between    t}:em.>    but    as   between 
either    of    these  persons    and  a   third  person  who   may  acquire   sub- 
p.'jquent    interests    in  the  property,    with  notice  of  such  contract. 
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oOo 

I    speak  first    this   morninc   aof  v/lmt   are  known  a^    soxi 
products.    The   primary'   classification  vrh  .  oh  we  have    in  law  of 
these    soil   products  divides    their,  into  two   classes;      fructus 
indust irales  and   fructus  naturales.      Fructus   industrales  are 
those   products   of    the    soil   wli    ch   are   the   result    of      ciativation, 
like,    wheat,    corn  oats,    etc,      Fructus  naturales  are    those   soil 
products  which  are   perennial,    which   do   not  require      the   periodical 
bestowal    of   labor   by  inan,    like  grov/in;'    trees,    shrubs,    etc. 

Spea]cin(3  of   the  first   class   we  may   say  that  these  are 
real   j)ro])erty  v/hile   {^rowing   on  the   land,    or   have   not    been   sevei'ed 
from   it.      "i  Tripp   vs.Hasceid   20  Mich  =  254. 

4  th  Mi  ch  .  Rep  o  r  t  s ,    58  8 . 
v/h?n   severed  from  the    soil    oh ey   become  personality.   But    while 
these   are   regarded  as   real    property   while  growing  on  the  land  or 
staiiding  unsevered   upon  it,    iitill  for   some    purposes   they  may  be 
treated   in  the  lav^  as   personal  property  and   that    independent    of 
statutory  regulations.      Such  was   the  rule    at    common  law  that 
growing   crops  might  be  levied  upon,    "'e   find  statutes   upon  this 
subject   in  most    of  the    states,    and   it    is    generally   considered 
that   unless   there   is   a   specific   statute   to  the    contrary,    growing 
crops  may  be  levied  upon  as   personal   property.      Of   course   we 
must  have    regard  for   the  relationship  of   the  parties. 

47  Michigan   22 

41   Ameri  can  Reports    705. 
:Tov/  as   to    emblements.      The    right    to    emblements   is    the 
right    of   a   tenant   for  an   indefinite   tenii   to    take    off  the 
crops  planted  by  him,    after  /.is   term   shr.ll   hav'-e    exj.jired,    vfi-.en 
they  mature  after   such   ex^;iration.      In  order  to    posse:5s   this  right, 
the      interest    of    the   tenant   must   be    of   such   a    character  that  he 
can  not   tell      at   what   time    it  may    expire.        This    is   not    a  right 
which  pertains   to  the  class   of   soil  products  known  as  fructus 
naturale-;,    for   the  reason  that    they   are  really  not   the   result  of 
his   own  labor,    and  he    stands    in  no   such    relation   to  them  as  he 
does  to   crops   planted  by  himself. 

Referring  now  to   the    second   class   of    soil   products,* 
which    are  not   the   result  of  the  labor  of   man  bestowed  upon   than 
from  year   to   year.    These   like  the    others   are  real   estate   vhile 
standing  on  the    soil,    and   become  personaJ.ty   upon  being  severed. 
This   severence   of  which   I    speak  may  be  either  actual    or    construct- 
ive,   and   this    is    true   whether   it    be   a   soil   product    of    one    class 
or    the  other.    Py  actual    severence  we   understaiid     he  actial   or 
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physical   taMng  of    the  product   fi-orn  the    soil;    and   constructive 
severance    resulfys      where    the   par:  ies  by  tlieir   conduct  have 
treated   the   property  as  personal    property.      For  instance,    a  mati 

makes   a  conveyance   of   hts   lands,    reserving      the   timber  growing 
upon  the   land,    agrueing  to    take    ;t    off  within  a    certain  period. 
That   valloperate   as  a   severance  and  from  that    time  the  property 
may   be  treated  by  them  as   personal    propei-ty.   However,    if   a   th  x  d 
person  intervened,    and   there   was  no   notice  gven   to    the    tl^ird  per- 
son,   this  transaction  would  not  have    the  sane   effect  against  the 
thi  rd  person. 

Under  the  law   in  England  as   it   now  prevails,    a   sale    of 
grov/ing   timber,    where    it    conteirrplates   an   iiimediate    severance, 
will  no  t  b  e   regarded  as   a   sale   of  the    interest    in  the  lands,    but 
as  a   ?;ale    of  personal    property,    and  need  not  necessarily  be 
made   jn  writing,    as    it   must   be    if   it    is    created  as   a   sale   of 
interest    in  the    land.      But    if    it    be  true      that  the    sa-lc   of   the 
tnssiKKKsfc  timber   contemplates   that    it    shall  stand  for   some    time, 
it   v/ill   be    considered   even   m  ?!nglanii   as   a   sale    of   interest    in 
the   laiid. 

Marshall   vs. Green,    Law  Reports  1st    Com. 
Please   Div.    page   35. 

oo  Law  Tinies  Report   404. 

I    come   to    specie  no  •  Tor   a  few  minutes   of    'vhat    are  knorn 
as   trademarks.      We  i;iay   define   ^i   trade  mark   as    lifi  name,    figure, 
letter,    symbol   or   device   adopted  or  used  by  a  manufacturer  or 
merchant    to    designate   the   ;;oods  he  nanufactures   or   s411s,and   to 
distinguish    them   from  like    goods. 

Yon  will   notice    in  the   first   place      hat    it    is   not    essen- 
tial   that   the  x^erson   should   be    a  manufacturer   in  order  tliat  he 
may  have   trademark   rights.      A  merchant   also   may   put   upon   the 
goods  he   buys   a  tra-'le  mark   of  his   ovm  and   be    protected  in   the   use 
of   that    trademark. 

There  are   some    names   of    things   which   can  not    be    used 
and  v/ill   not    be  protected  as   trade  marks.    Such  are   \7ords,    express- 
ing quality,    kind,    composition  or  utility, mode   of   manufacture, 
or   geographical    terms. 

Royal   Baking   Powder   C.  .    vs  .f^herrell  .    93  IT. Y. 331 
Smith vs."%xker,    57  Michigan   456 
Canal    Co.    vs, Clark,    13   '"allace   311 

The   ovmer  must   have   the    exclusive   right    in  the  thing 
to  which  the  trade  marlc    is   applied. 

Use   also    is   essentir,!.      A  person   can  not  determine    in 
his  ovm  mind,    or   ann  unce   to    tlie   public,    that   he   purposes   to    use 
some  time    in  the  future   a  particular   symbol   or   device  as   a 
trademark  and   be    protected   in  it. 
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That   ^vhich    is    used   as   a  trade   mar^'   must   be   novel   as 
applied   to   the    same    class   of   goods. 

Voxey   vs,Chin(3,    143  I.Iass.592 

58th   American  Reports   149. 
Nov/  as   to   the  violation   or    infringement   of   trademar]: 
rights.      It    is   not  essential      in  order  that   the   law  will    say 
there  has   been  a  violation  of   such  rights   that   the  exact   symbol, 
words,       r  device   shall   be   ur>ed   by   another, but    it    is    enough  if 
there    be    used   such    symbol   or    such  words     as  might    naturally  de- 
ceive the   public   as  they   ordinarily   come  to   deal    in  that  article. 

Royal   Raking   Powder  Co.    vs.    Davis,    26  Federal 

Reporter,    293. 

Royal   :'dlcing   Powder  Co.    vs.   McQuade,    Price's 

American  Trade  Mark    Cases   401, 

"filliams   vs,r?rooks    50   Connecticut    284  and   47th 

Araeric.-'.n  Reports    6  42. 

Let   me  speak   for  a  little  tiue   of  the   law  of  patents. 
A  patent    is    a  grant   by   the  general  government    of   the   exclusive 
privilege   of  making,    using  and  vending,    and   of  authorizing   others 
to   make,    use   and   vend,    an  invention. 

The   ai.it hority   for   the   granting   of   the    right    by  the 
general    joveniment    is      found    is   in  the   Federal   Constitution 
Sec, 8      Artol. 

ITow  what    is    essential   that    the   invention  mSy  be   entitled 
to   thi  s  protection'/ 

1st.    It  must    be   net/;    by  that    I   mean,    tlie   result  or  method 

of  reaching  the   resul.t  must   b'    novel. 

2nd,  The  conception  must  be  enbodied  in  an  art,  machine, 
manufacture,  or  composition  of  matter.  Justice  Story  has  laid 
iovm  this  rule    in  the   case   of  '"'ashburn  vs. Gould,    3rd  Story  122. 

3rd,    The  invention  must    consist    in   something  moie    than   a  new 
use   for  a   thing  not   novel. 
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I   have   spoken  of  several    of   the  essentials   of  the  ri^t 
to   a  patent,    and  come   now   to  speak  of      the 

4th.    The    invention  must  be   useful.  The  degree  of 

utility   is    unimportciit,    so    long   is   it    is  ndi   intended  to  be 
used  in  some   illegal   transaction. 

Bedford  v.Himt,    1st  Mason  301. 

5th,    The   invention  must   not   have  been  used;    that    is, 
rc-'Tc-ed  to   a  condition  \i^ere   the  public  have  had  opportunity 
to   profit   by   it.      I    shall   call    your   attention  a   little   fur- 
ther on  to  a   statutory  provision  v*ilch   will   show  that   a   cer- 
tain amount    of   use   is   consistent  with  this   statement. 
A  machine  may  have  been   constructed  as   an   experiment,    but 
not   have  been  put   out    for    the   use  of   the  public,    in  which 
case   the    inventor  v/ou.lc!    not   lose  his    right    to  have  it 
patented.        It   is   not  erourrh    tliat    one    sho.l  d  have   a  mental 
perception  that     he    in  his  mind  may  have   invented     that  ii^ich 
if   it   were    reduced  to    a  practical   machine  would   be  patented. 
He  must  have  me^de  his  machine  before   he   can  ask    to    be   protect- 
ed by  a  patent   ri/^ht. 

6th,    The   revised   Statutes   of    the   U.S.    Sec. 4886, state: 
"The   invention  mu^^t   not  have   been     patented   or  described   in 
any  printed  publicctio.i   'n  ':iiis   or  r.ny  foreign  country 
before   the    invention  -vyrT  discovered  by   the   one   claiming 
rights  as   the    inventor,    and   it   must  not   have   been  in  public 
use   or   on   sale   for  more   than  two  years  prior   to    the   applica- 
tion for    the  patent." 

7th,    The   h  ^plication  :  c"    a  patent  must   describe    in  de- 
tail the    -".i^ccverv   or    invention,    so   that   another   could 
consfenict    o-   i^roduce   the   result    of   t  he    invention  or   discovery, 
^/hile   vhn   al'owcnce   of   a  patent  by  the  Coram  is  si  oner  of 
Patents  rrcnts  prima  facie  rights,    yet   it   is  -not  conclusive 
of    the  r'Jights  w^iich    it   purports   to    give.    In  other  words, 
it  ma^'  be    invalidated  by  a  subsequent    investigation  showing 
that   tlTere  was  fraud   in  obtaining   it. 

8th,    The    invention  must   be    the  discovery  of   the   person 
who  asks    to  have   it    patented.      There  may   be    an  assignment 
of  his   rights,    tut   after  -ill,    the  discovery  must  be   the    dis- 
covery  of    the   one  rfh.o   purports   to   discover  it.      If  it    be    true 
that   he  has  stolen   the   discovery  of   some  one   else,    the  patent 
would  not   be  protected. 

The   life   of   a  patent    is  17  years,althoxigh  under 
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specieQ.    statutes  patents   for  designs  may   b%   taken  out   for   a 
less   time,    as   the   ar^plicant   may  desire. 

IMPROVElvIETTS  OIT  AIT     ORIGIITAL   IlTVEl-TTION     may   be  patented  like 
'he  original.      'Ve  must   bear  in  mind,    however,    that   i^iie 
this   is  true,    yet    if   it   be  a  person  other  than    the    original 
inventor   or  patentee  who   has    invented  this    improvement, 

he    does  no.    by  patenting   the    improvement   upon  another's 
invention  gain  any  right  to  that   other   invention,    until   the 
expiration  of   the   17  years,    at  which  time  this    improvement 
may  be   attached   to    the  machine   of   tlie  original  manufacturer, 
and   in  that   way  make   the   improvement  valuable 
A  COIvIBIWATIOiT  OP  ART  ICI^ES  may    be   patented,   and  the    fact   that 
one   or   all  of  these   particular  articles  have  been  before  patented 
does  not  destroy  this  right.      But    it   is   true  here  also  that 
the   patentee  of   this    combination  does  not  by  virtue   of  his 
patent   gain  any  right   as  against   the   original   patentees 
of    these    several   articles.      He   must,    if  he  makes  use   of  his 
combination  in   the    interest   of   the    general   public  acquire 
these  patent    rights   of    the  original  articles  \^ich   enter 
into   this    combination,    or   else  wait   until   the  original   pat- 
ents have  expired. 

A  patentee  may   sell    the   whole   or  a  particular   interest 
or   particular  rights   secured   to  him  by  his  patent,    either 

as   extensive  as   th  e  -fihole  territory   of  the  U.S.   or  over  any 
defined  lesser  territory. 

COPYRIGHTS.  ""e  may  define   a   copyright   as  an  exclusive  right 

to   multiply  copies   of   a  writing  or  work    of  art.      We  must 
bear   in  mind  that    there   are   two    rights   v*iich   are   distinct, 
yet   Y^iich    are   involved  viheivue   come    to   think  of   copyrights. 
An  author  has   a  right    to   his  manuscript   ^ich    is    independent 
to   th-:    light    to  multiply   copies  of   it .      A  man  may   own   a  fine 
picture   and  ano  trier  have   the  right    to  multiply   copies    of   it. 

Stevens   v.Cady,    I'-th  Howard   528. 
This    right    to    the   original  manuscript  or  work   of  art    is  s .  b- 
ject    to    assignment,    but    such   asignment    does   not    carry  with  it 
the  right    to  multiply  copies  v/itlaout   consent. 

Should  the   a"thor  publish  without    procuring  his    copy- 
right,  he  has  lost  the    right    to  procure   this    copyright. 

Some    interesting   questions  have  grown   oflt   of  this   one, 
as   to   what    is   a  publication.      We  may   say   that   the    priiiting 
of   copies   is  not  necessarily  publication;      neither  is  the 
printing   of    copies   for  tlie  special   purpose  of  distribution 
to  particular  friends. 

Prince  Albert  v. Strange 

1st  IIclTaughton  Sc  Gordon,    page  25. 
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The  delivery   of   academic   lectures   is  not    publication. 

36th  Albany  Law  Journal    291. 
There    is   sOme    confusion  in   the    law  as   to  the   rights 
?';    ■  otween  the  writer  and  receiver  of   letters,    but    I    th xnk 
Wri  may   say,    although    there   are  some   conflicts,    that   the 
essential   right    of  property  is   in   the  recei-ver,    but   the 
rig  lit    to    control  publication   is   in  the   writer. 
Palsom  V. Marsh,    2nd   Storey  100 
Pope   V.    Curl,    2nd  Atkins   342 
Thompson  v. Stanhope, Amblers   Gases   737 
Grigsby  v.    Breckenridge, 2nd  Busch   480 

PICTURES  The  artist  -9*10  paints,  or  the  subsequent  owner  of  •=■ 
picture,  may  prohibit  copying  or  publishing.  The  pictu: 
may  be  produced  by  the  artist    in  any   other  way. 

A  public   exhibition   is  not    a  publication  of   t}i  e  picture. 
AS  to   photograp;  s,    the   photographer  has   the    general 
property   in  the  negative,    but   he  may  not   seller   exhibit    copies 
\1  thout   the    consent    of  his   custoi.ier.      There    is   an   interesting 
artice   on   this   subject   in  the  4th   Harvard  Law  Review  page  193. 
Pollard  v. Photographic   Co.    ^aw  Reports   40th 
Chancery  Div.    345. 

Horace   v.    "-alker  Co.    64  Fed, Rep.    280 
Atkinson  v.Doherty,    80  lT.W„Rep  .285. 

PL/s.YS,    OPERAS,    AITD  DRAIJATIC  ¥ORI-[S.      Thero   are   /.ere   two    distinct 
rights      the  right   of  multiplying  copies   a.a   the  right    of 
public   performance. 

The  right    of  multiply  ng    copies   can  be  acquired  only  bF 
a  resident  a   thor , 

The   exclusive   right    cl     public  performance  may   be   ac- 
quired frcm  a  non-resident   z    thor   v/liere    there   has  bee..  r£) 
public  at  ii^:^..      Yet   a  non- resident  author    could  not   himself 
procirre   .:'.   copyright  upon  his  dramatic  works. 
Toinkins   v.   Halleck  135  ilass.32 

43  Amer.Rep.480 
A  public   performance   is  not  a  dedication   to  the    public j 
out  may  be   the   exercise   of  a  right   \.':Tich  the   propriter 
has  himself. 
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L  T:   C   T   U  R  E        IV 
-  -oOo 

Continuin£;;   our    Lalk  about  Pla^t  and  dramatic   productions, 
you  remember  ttc  learned   there     are  two  distinct   rights 
groTving   out    of      the   production  of   these   draKAtic     composi- 
tions:   the  right   to  multiply  copies  of   the  wrk  and  the 
right    of  public  perforrnanoi-^. 

The  right   of  public   performance  may   be  held   by   a 
resident   author  or  his   assigns,    euid  this   right    is    independei  t 
of  vhethf^r   tiiOre  has  been  a  publication  or  not. 
13  Blatchford  47 

The   author   or  o\aier  of   an  unpublished  play,    and   t"iy 
cvner  of  a   copyrighted  play  have  the   exclusive  right    to 
r-;/,>orize  public  performances,      '"'e   should  bear  in  mind   t;iat 
there  are  two  so^trces  of  right, -one  grows  out   of  the  lav^  of 
copyrights  and  exists  under   statute,    and  the   other  is  a 
common  law  right. 

2nd  Bissell    54 

This  right    of        protection  extends  not   alone   to    Hie 
Y^ords  of   the  play  but  as  ^-rell     to    Ihs  action  of    tine  play, 
the  directionc   for   the  pireseittr.tlon  of    ths    play,    etc. 
D-ily  V. Palmer,    6  Blatchford  256 

A  right   in  an  unpublished  play   is  a  right   at    connon  lav, 

A  right    in  t;   published  play   in   stztutory. 

"Tien  I   sp-?;,vk   or  a  piblished  ? -=  d  isvinguished  from  an 
unpublished  pl&y,    I   Msj.n     a  p^.ay  pnt   bof  fre   the    publidx 
CO   that  any  oi:e  at  his  pleasure  may  ha/e   the   benefit    of   it, 
and  not   the    production  on  the  platform. 

The   f  ollomng   is   a  case   growing   out  of    the    authorship 
of  musical   productions. 

Carte  v. Duck,    25  ?ed. Reporter  183 
SUBJECTS  OF  COPYRIGHTS.      You  may  x:.rJ    a  list   of   the    subjects   of 
copyrights   in  the  revised   stater''. es  under  this  general 
head  of      copyrights.      I   may  ?peai>:  hoir-^ver  of    some  spscial 
subjects   of  copyrights. 

1st.   A  new  compilation  of  old  material  may  be   copy- 
righted. 

2nd.    Translations   of     a  foreign  language  are  the 
subject  of   copyright.   The  fact    that   one  has  produced  a  trans- 
lation of   s  lich  a  vjcrl:  a^rl   pio  cured  a  copyright    upon  it, 
does  not  p^revent   another  from  doing   tie  same  thing,    although 
of    course  he  can  rot  ^ clze  the  translation  of   the  first, 
vlthout  his    conr'-'it.      It   willbe  quite  apparent    that  a  mere 
reprint  of  e   for?igri  book  could  not   be   co'jyrighted. 

3rd.    PhotOirrap:. s  may  be    copyrighted.      This   is   by  virue 
of    the  direct  language   of   the    statute. 

Lithographic   Co.    v.    Cerrone  111   U.S. 53. 
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ESSEMIATLS  OF  A  COPYRIGHT.        As   I   have   indicated  to  you,    only 

residents    are   entitled   to  a  copyright.      In  order  to   secure 
a  copyright ,    I   suggest   to  you  three   things   as  essential: 

1st.-  There  must  be  mailed  or   delivered   to    the   Librarian 
of    Congress   a  printed  title   of   the    book,    pamphlet   or   p^er, 
or  a   description  of    the   painting   or  model. 

2nd.    Within   ten  days  after  publication,    there  must  be 
delivered  or  ir.ailed  to  the   Librarian  of  Congress   two   copies 
of    the     bock,    or  literary   production  -whatever  it  may   be; 
or   in   case   of   a  painting   or   statue,    a  photograph   of    it. 

3rd.    In   the  case  of  a  book  or  literary   production,   there 
must   be   a   copyright  notice   on  the  title   or  succeeding   page. 

A  failure    to  deposit   v.'ith   the  librarian  whatever  may  be 
the   subject   of   copyri  ^t    v/ithin  a  reasonable   time    after  this 
title   page  has  been  delivered,    will   be   held  to  be  an   aban- 
donment  of   such  rights  as  may  have  been  secured  by  the 
delivery   of    the  title  ^>age. 

The    term  of  a   copyright  is    28  years.      There    is  also 
a  right    of  renewal   upon  statutory  condit  ioris . 

Hew  editions  may  be   put    out    under  the  protection  of   th© 
first   copyright,    but     n  order  that   they   nay   be  protected  by 
this    copyri/^t,    they  must   be  dujilicates   of    the   first   edition, 
IlIPRIKGElvLEIff   OC   COPYRIGHTS.      It   follows   from  what   I  have  aDready 
said  that    in  order  that  th?re  mjcy  be  an   infringement   of   this    copy- 
right,   it    is  not   esseiitial  that  there  be   an  actual  reproduction 
of    the    exact   vrords   or   an  exact    duplicate;    but   it    is   enough 
if    there  be   put    out  something  which     is  naturally  inclined   to 
deceive  the  public. 

Gilmore  v.    Anderson,    38  Fed. Rep. 846 
A  fair   abridgement    is  -not  an   infrinigement .    An  abridge- 
means  the  use  of  peculiar   skill  in  taking  from  an  extended 
work    the  heart    of    it   and  putting    it    into  a   snail  product  ion,- 
so    that   the  new  production  is   a  different   thing  from   the 
old. 

Webb  VoPo-ners,    2nd  Woodbury  &  Minot   497. 
ASSIGmiEIE    02   COPYRIGHTS.      The   provision  of   the   statute   is  that 
an  assignment   oc   copyrif^ts  must   be   in  writing.    Sec. 4595. 
But   it  is    sufficient   a^  between  the  original  parties   though 
not    in  writing.   A  may  verbally   transfer  his   copyri^t  privi- 
leges  to   B,and  3  woulo    la  p'  otected   in  the  right  againat   A, 
but  he  would  no  t  b  e  protected  in  such  right   as  against   C 
who  may  have  acquired  o  therv/ise  a  right    from  A.    "'    -  ■ 

Callaghan  VoMyers   128     U.S.    617.      For  this   partic- 
ular proposition,    page   658  of    the   opinion. 
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THE  REMEDIES  FOR   IlIZ'^RDTGEMEIIT   may   be   three: 
1st.    An  action  for  damages. 

2nd.    A  prosecution  far    the    penalty   provided,  by  the 
statute, 

3rd.    The   remedy   in  equity.      This   last   remedy    is    the    one 
ordinarily  pursued,    because    it   has   the   effect   both  of  stop- 
ping future   infringement,  and  also   giving  darrages   for  vSmt 
has  been  done. 

With  this  outline  we  pass  the    subject   of   copyrights. 

AITIMAIS  AITD  PROEERTY  RIGHTS   III  THEM.      For  our  discussion   r/e  divide 
them  into  two  classes:   wild   arid  domestic. 

Property  in  v/ild  animals  is   qualified  in  its  nature, 
and  may  arise   in  one   of  three  ways: 

1st.    Through  actual   possession  and  dominion. 

2nd.   Because   the  young  of  the   wild  animals  are   on  the 
land   of   the  person  and  are   too   young  to   rom.e   at    'dll, 
3rd     3rd.   The  right   of  hunting;    that   is,    the    right   of   the 
OT/ner  of    the  lands   tq   hunt   and  kill   v/ild  animals  upon  his 
own  premises. 

Speaking  briefly  of   each   of  these  ways    in  v^ich 
property   arises   in  wild   animals,    we  n?ay   say  generally  that 
while  wild  animals   are  actually  in  possession     of  a  person 
he    is   the   owner  of    them.;    bu'     this   OT.'rorship  differs   from  that 
which  one  may  have   in  domestic  aninols,    in  that   in  the 
wild  animals   if    they  ovi:  e   escape  and  regain   their   freedom 
the  p 'oper'ty  is  gone,    whereas,    if   it   had  been  a   domestic 
animal  that  had  escaped,    the   title  v/ouJ.d  not    charge. 

Ve  may  have   this   particular  right    of  which   I  have   been 
speaJcing  when   the  animal  is  actually  in  possession  in  ths 
sense  that   it    is  restrained  forcibly,    or  by  reason  of  the 
animal  havini;  been   tamed;    but    if    it    sho  Id  subsequently  re- 
gain its  natural  freedom,    it   v/Oiild  be  sub^  cted   to    the  same 
rules  of  law  as   in   the    first    in. -tance  had  it  not  been   tamed. 
Illustrations   of   this  ri^ht   are   found    i.n  bees,    doves,    etc. 
23  Albany  J.av;  'jou  iial   482. 
69th  Georgia  44V 
47   ^"Imer  ^Reports   7t  4 

The  right  which  arises  becau  -.e   v/ild  animals  are  so 
yomig  as  to  be  unable    to   rome   at  \ill  is  one  which   continues 
in  the   owner  of  the    soil   only   so  1  >ng  as  the  disability   con- 
tinues.       Bishop   Criminal  Lav/,    pag     757   to   781. 

It  was  held   in   the  case   of   Coi  aon:ealth  vs. Chase, 
9th  Pickering   15,    that   doves   away    i  "cm  home  were  not    tie 
subject  of  larceny. 

■  of  fv,P^inl^i?^„°^  ^""^W^  is    the   ex.  lusive  right    in  the   owner 
oiithe  larB^rguson  vs. Miller,    1st   Gc  7/en   243. 

oOq 

Oct. 5,    1900 
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T   tliirik  I   omitted   to    call   yo;'r  attention,   whan   spealcing 
on  th  e  .rubjoct   of   copyri{];kt.y    to  'oho  fact   that .  under,  a  pf o- : 
visioji  of  ?.  law  of   Co.rigrcss  which  -i^as  pa.s£ed  within  a  very 
fiivj  vciars,    the  pow^^r  \m3  put   into  th3  :  erda  of  the   President 
of   th'3   Uo3.    to    nsigotidte    copyright   rsLat ions  with    forei^r^ 
cciaitriss,    bo   that  re^n-residenta  ir- ght   ha^rs  the-  advantage  of 
cor;yrir.ht2   irt.   thiEf  cciartry,    .a»id  Asuericav.   citi^:Cns  in  tho-ss 

•  coiintries.      '-ndfcr  that  Isi'sr,    ccpyri^-ht    rel-r.tions  have  besn 

■  establishad  «  th  most   of  t\~£   Important   foreign  couniries. 

"neti  "iTO   closed  the  la2;.t  IsetMrej    I  was   ep^^Jcir-c  .  ^f 
aiiHiiials  and  particularly  villd  animals.     MroBichop  tolls  u.s 
that  at  the    eoKinon  law,    aniros.ls  were  not  -tha '  subject  of  lai"^ 
ceny  uii:;.offii   they?  v.-^rs   such  as  -irore  fit   for  food, and  knOTSi  as 
came.     .1   th-r-k  thet   that   is  -the  'Qonzr;:xi   n^lo.   The  State  htvs 
IhQ  po-wsr  to  Unit   this   right   to  kill  li^^ii  ch  -^o  Yizr/o  fipakea 
of,  andundar  this   pov?2r  have   been  peassc^d  "sytot  ^.rs  Icnown  as 
.our  gane  Iscisrs.      Ths   theory   '..nder -'^Vich.  ths   ^tata  enacts 
«i  statutes  for    tJio  j^rot-ct  ion  of  f^iina  i?3  that  th?-y   iu'c  subject 
to 'the     >?>^ri6ral  woiraro   prcvisuCuSo   'j.'Jia'',  .quest  ioxi  "*ie  up  ir. 

■  th3   <5asG' cf  Stats  vs  1  ]5;ort]5.j    45  VQxr(Or..l    2b3 

The  cTtrc as  of  a. dead  vdld  animal   is  s'ubjsct  of  proT,<ei"ty . 
like  any  oQi^r  iJiani^ats  objer-t. 

•  .  I   th  rJc  V7e  may  say   that  luidsr  f;h<3     Eodern  rule 

]|X.;GS  ara  dcrrasfcic  rixthor  than  'i:i3A   anitoalj?.    .You  cay  finil 
two  V le'.v3 •  of  this  queaticn  in     heec   cases: 

State  ^SoViBuffy,    34  KoHoESS  ^^  69  A'ji„7}Gcisions  5v3 
State  vs^   I-Iari-isr^^n,    75  Maine   562;.  45  /^.,Rep      42.", 
■DO?.iSSTiG  iJtlML-S.      There  may  exist.  In  domastic  animaDs 
the  «siii3'  prcper-^.y.  rights     a.s  An  inaniimatv?  objects.     Th3 
inersasa  of  a  dociestis  cnljcal  bf!long3  to  the  o«nor' of   the 
fer;al©.     As- bets'ica  ths  riDFtgs'spr  Biid  Kortg^ge-a  of  doiaestie 
s~iimi?ls,    thOKCrtgases  will,  hold  uiider  his  morbgcige  tho 

■  increa.*!©  of  s wdi' an:l3:aI-8  £v«5  are  brorj^ht  forth  during  the 
pcsideacy  of  ^  h^  iQ.is^." '  Tlxsre   is  aliUiit,   ho-b-everj.  as  to  v/h-s- 
ther  thifl  lein  ti^ll   el/tain  ctirtsiii'ilj-'s;  as  ag;:>inst  a  third 
jisrson  ^10  sb6c<,5a?.'3s.  lnvvix;-,tc-d  in  ev.di   incrss.sa  by  "cay  of 

.    purciiase  or  mOrtQT.Z'3  cn'  oH-^oTr^.  c^.^   aftsr  f-Oich  s^tisEi-Is  ha's^'3 
become  so   matur'3  as  not   to  be  depe.'adent    on  the  dmi  or  inother. 
The  (ywmr  of  dosiSisii.  c  anira'i'.o  :ls  lip-ble  for  their  , 

respasseg;  and  this  J.B  indap.endf^.oi  of  the  question  %diether  he 
31G-.V  of  the  vicious  teud'^iicieii  of  the  anirssil  xmidi  rc-xy  produce 
.hs  tre^P^SB.     y^-^^3^^3..y,,e,    1st  M. Court  of  ATpeas  515.    .      , 
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The   ovner  of  .aoiaostic  fmiiaals  known  by  hin  lo    b'3  vicious 
is   l-iaMe  for   tl;^  ir      .injuriac  ^vhether  they   v^ere    trcspess  In/;  ov   not. 
Loorrds  i?s. Terry,    17  ^Vendell   ^96. 
T-S  I^TGHT  or   H'CPOiriDIIlG   ia   a   cdrzson  law  i-i.jh';,    thoush 
nov.' reri^jlateo.  c'lraost   entirely  by  t;tatiite.      If  ic.U>y:ls  vre   i-o;;nd 
tre&paoElns  oa  th??  la-.v^a  of  am  Lher,   he  nwy  take   custody  cr 
tlieji)  and   hs  hai?   f.  l^ln  n-^Qn  them  for  the    injvry  which   they 
hi.ve  dcue   by   go   trespass  ng  arid   fcr  tho   exi^^nse   of   teking 
care   of   '.hen.      After  a  reasonable    lime,    if   nob  re.?eeii»er?.. 
he  has     a  rij^'ht   to  celi   tit   p"blic    ^cAe   ct   such  price  as   h^ 
roay  he   able   to  CQ''»    -^^'^^   ^i^^-   ot    the   proceeds   of    the    sel'"-, 
reimburse  iiii!ii>elf,    the  .•^.rpla&  to   be  tur.-isd  over  to    the   o'.n  er 
of    tjie  ei.nl i.'dl s .      'ion  one,    ]y07."ever,    sho'.''id   acl;     lader   tlis 
ntle  without  f  irt:*    conaalfcinr  the    statute   of   the   ^jartieu3.£r 
state. 

The   q'.'ei^tion  >ip.s   often  a  rise:*  as   to  vhat   rifj;ht,   aside 
froia  thi;:;  right   of    i2r.poundi}Vi,a  pernor!  siay  ha'-re   ag'-iust  a 
treByaizsiri.r  auiraal.      Ho   C5,a  oi-Ily  do   '>hci.i   -Macli   is  reasonade 
for  hi!}i  to  do  I'lidcr  the   c  ire  vuiistances.     He   cai-i  not  vAlfiiliy 
injuj'e  su.ch  caainairj,   and   so  he  vey  ba   res.ponsihle  for   i:i- 
juries    Inflicted   on  treSi)a3s  in-^;  d0ir..:5£>ti.c  anin^als. 

Tobin  \^.T>Ci?l,    GO    Via.3'/'':    50   An.Ecpcrta   345, 
(Jill  son  vSoPisk,    S  17,11.404. 

OiyjTt  MILL,      This   is   a  right    viiich     attaches   to  a 
busiiiess  already   established,    ard  m^y   be    defiiied     as  tho 
favor  enioyed  by  a  pai'ticulsr  shop  or   trt,de  as   iMicatcd  by 
ItL-   custom.      It    is   based  oa  the  probability  that   olci   cv.st oii'^r s 
will   contjnae     to  deal  -..ath   the  bxi3ir..ei,s  hciise.      Co    v/«  sa.v 
there    is  a  x:iersoimi.  right    iu  ^."J-iat    is  kiJO-?/n  as   good  vdll. 

It  loay  be   gene  rail   stated  that  tho  tran^^fer  of  this 
ri£^ht  MUst   be   c  o.iteEp-JLciiied,    or    it  -.vill   i-'Ot    p^-^-s  with   tlie    c-rm^fcr 
of    the   stock  in  trade. 

You  Tslll    not  find  all   of   tiie   ■i.uthor  it;,  e.-?   ."/vrcrid   ^£   to 
this,    bvit    the   d  iff  or  en  CO   is  not    s  o  much    a  d  iff  cranes   in 
tho   pi-inciple,    as    in  th;;   application  of    i.z    to  part- colar 
c:isec.      The   ci  rci:;f>ytc?.Kces   surro  ijidins  &    chss  way  ird  ioate 
that   th?--  partlsn    'nterdod  '.ihe   (jood  vlll    should   passjor 
the  c  ire  •.instances  ney   indicate   it    was  not     so  .■'.r.t'::..."»e.l. 
The   sale   of    /^ood    «411   h>^>s  the  effect   to   deprix^e   the    person 
ho  !n^3:3£i  "che    sale    of      taking;   adv^r-taj^e   of    it    afLer  h^ 
has  trcuicfi-rred   it.    by   «uttin.r,   up   ir  bia.?i.ncsc    ir.    trf    oarie 
pi  ace 

j^ay  vs.Pay,    45  ILJ^Efjiiity  4,:^a 

The    sale    of  a   busi.ncrc  F.nd  (j,oo-l  wi"}!      can-ioj?  the 
ripht   to  ust   th  ■'»  business  nsn&o 

-ut  here  ic  i-anst  be  distinctly  urxierstocd  >.3t.7re'=n  tne 
buyer  and  seller  that  the  i^ood  vin  is  part  c?  the  subject 
of  sale.    Soii^e    Coses  have  held   that    it   -ax'bt   be    ^pco^iicaiy 
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provided  for   in  tlie  contract    of  sale  and   shall  not    be  left 
to  be   dravm   by   infsre.ice.      Suc?i   a   case    is  that   of 
Morj;;.?.!!    vs.  Schuyler   79  rfoY,490. 
The  sale    of  the   good  v.lll    does  not  of   itr.alf  operate 
to    bare  the   seller  from  cngap;!];)^    in   the   s&^jie  businefiL,   in  the 
siane    town. 

If  a  harwai'e  merchant    in  Anr  Arbor      sells  his  business 
and  good  r.lll,    the  i:^urchai;3r  ?;oi.i1.  d  hav"3   ohe   ri^ht   to   vse 
the      firai  naias,    but   that   would  not  deprive   the   seller  of 
such   bu^in-. ?5    r.nd   good  will   from  engcsing    mthe  hardware 
fcusiness  v:i.'-.r   some   other  iisjine   in  the   soxae    to'a-n.      The   paTbies 
xc^%y  coatrc.ot    in   their   sala   that  he   shall  not    eng?^e   in 
the    busin^^ss   in  the   same  town,    and  he  wovld   be   boimd  by   ttiat 
con  tract  5  but   the  mere    ssle   cf   the   business  vriL  h  tho   good 
".vlll  dc^es  not  of   itself   operate   to   prevent   lii'.i  from  engaging 
in  that   business  uudsr  another  namj. 

There   is  a  lAiTf  tij  you  iinov/  against   contracts   in.  re- 
straint of  trtide,    o,'?.l  as  to  just  what   r^uch   co-rr.racts  are   is 
soine  imes   a  quest  lor^  o:c   difficulty.      But  the    a'ntracis   of 
"vvhich    I   hare    been   speaJcing,    if   reasaacblOj    "sdll  net  bo 
consjjrued  as  within  this  inliibition,      £athou£^u   a  contracts 
vsiiich   provides    that   a   seller   shall  not    go    into  business  at 
all    is   within  this   inhibition  an.i   such  a  contract  -srould  not 
be  upheld    in  law.      The   contract    can  not   be  imlimited   in 
point    of  time   or  territory. 

KtQ^TS  III  A  rS.VD  RUf!AN  BODY  We  may  .'^ay  as  a  gencfal 
proposition  that  thsre  is  no  prcp«?rty  in  a  dead  huran  bady.  The 
l<m  does  not    recognise  it   as  property. 

99  Mass, 281  96  Amer .Dsci si ons     759 

It   follows  a,s  a   corre?J.lary  to   tliia   proposition  that 
one   can  not    dO;    v(hG.t   many  have   atteaiptsd  to   do,    dispose   of 
his  body    by  his  will. 

It    follows   also  from  this   proposition  that   there    can  not 
be    a  larceny  of  such    bodies.      "Hiat    vt-d  Jaio-i?  as  grave   robbery 
is  not   lerceny   in  the   law.      Such  an  offense     would  be 
prosecuted     as   a   trespass,    or   under  particular  statutory 
provisions. 

The   right    of  burial    belongs    to    the     next   of   kin.   By 
this    is  meant    that   the  next   of  kin   can  control   the  place   of 
burial    and  tho    ci  rciiiEStances    of   burial.      This  does  not  depend 
upon  the   property  rjght   in  the  body. 

Weld  vs.'^'al^cr.r,    130  Mass. 422;    39  .^rnsr.Rep.^es 
PROPERTY  m  103.      This    species   of  personal  property 
stands   in  a  mea^'ure   by  itself.        We  may      i-inderstand,    I    think, 
that    icfl  belongs   to   the   riparian   ovrner,    that    is,    to   the    c.vn-.n*  cf 
the    land   bordei-ing  the  v/ater   in  wiich    it   forms.      A  sale   of   it 
is   a   sale    of  personal  property. 
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BigelOTT  vs.Sha-v,    65  :iicl\.340;    8  Aiaer. State   Rep.  902 
LoriAHii  Ys  .BeiEEon,    8  Mich  .,18;    77  Amer„Deci  si  ons  435 
The   specific   question  whether  the  sale  of   ice  v/ns   a 
sale   of  personal  property  rather   tliai:    that    of   real   estate, 
'hich   wo'Qd  require   the    contract    of  s?jc   to    bs    in  writingj 
was    involved   in  the   case   of     Higgins   vs.    r.ustererj    41  Mich. 
368;      32  Amer.P.cports   160. 

CtIPTS  of  FSISOITAL  PROEERTY,      A  ;lft    is   a  voUmtary   ami 
gratuitous   alienation  of   ones   property.      There   ar-'j   two    kinds: 
inter  vivos   a.nd   causa  mortis. 

In  the    first   place,    let   us   consider  gifts   generally 
without      reference   to  either   cluss.      A  gift    is   not  a   con- 
tract;   that    is,    the    property   in  the   subject   of  it   does   not 
pass  by  virtue   of  an   obligation  which    the   law  will    enforce. 
Th3re  may    be   a  moral  obligation  upon  a  person  to  gi ^  his 
proijerty   to    one   person  rr.ff.er  than   another,    but   there    is   no 
legal   obligation  which  fvQ'nlshes   the   foimdaticn  for  a   gift. 
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LECTURE     VI 
OOO' 

^'cmtinu  n^;   th"    discussion  of  the    method  of   tr-inFfrtrrinK 
psrs.-iial  property  which  re   call   transfer  by  gifts,  you 
will  reneir'jer  ^q  h3<?  divded  -ifts   into   t^o    classes:    inter 
VIVOS  and      ^bms&  mc.-U  s,    and  ^sre   about   to  su.rrge  st"  some 
gqneral  propositions   on  tbs  subject   cr  dft.^  generally.    The 
first   proposition  I  had  suggested  j^s   that  the  titla  passes  ni) 
hy  virtue  of  v.   contract   or  1 --gal    ohilgat  ion,    but   it   is  a 
vclu£it;iry     rarisfnr  without    compensation. 

A  gift    -".;.5t   be    complete   in  itself  am   not  require  th^ 
aid  of   the   la-w  to  complete   it. 

In  other   vso  rdSj    a  person  can   not   put  himself   in   a 
position  where  he   is   under  obligation  to  wake  a  gift  and  the 
law  enforce  that    obligation. 

All  kinds  of  corporeal  property  and  incorporeal   as/a^ll, 
are  proper  subgets   of  gift, 

A  wan  may  m^^e    the  gift   of  a  ijromissory  note,    the  'same 
as  he  may  of   a  horse. 

ESSEITTIALS  OF  GIFT  J   IlITiiR  VIVOS. 
1st.    There  must    be   property. 
2nd.    There  must   be  living   parties. 
3rd     A  declared   intention  on   tlie  part   of   the    owner 
to   deprive  himself   oi    property    and  bestow  it    upon   another   wittoa-c 
consideration. 

4th.   Delivery  of    the   property  by   the  owier  to   that 
other  with  such   intent  ion „ 

5th.    /^i.cceptance  by  that    other, 
"'hen   I   stats  that   all    classes  of  pergonal  property  may 
the    subject   of  gifts,    1   do   rot  mean  that   under  all   circwmr 
stances   can   a  person  make    a  gift   of  property  which   he  may 
have.      If  a  person  has    stolen  propa~ty,he   can  not    i>ass   title 
by  gift  to  arDthsr;    and  if  a  man's  property  is  needed   to 
satisfy  -li  s  creditors,    they  are  entitled  to   it  as  against 
any  person  vho    takes   it  as   a  gift.      In  other  wo^ds,    a   person 
must  be  just   before  he   is  generous. 

It   doei?  not   follor  from  what   I   ha"e   jus"    said  that    a 
person  who    is    indebted   caii  not   mal:e   &  gift.    7f  he   is   solvent, 
he  may  make  a  gift   ^ich  \nll    ntf,nd,    even    though    at  a   sub- 
sequent date    th:;  donor  become    insolvent. 

A  rrp.n  may   be  able   to  meet   obligations  as  they    are  pre- 
sented,   aiii  thv^refore   solvent    in  the   law,    and   yet   actually 
make  gifts   of  his  property  in  contengplation  of    insolvency. 
Such  gifts  will   not  stand  in  the  law. 
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I   h"--fe   said  that    a  gift  must  be    complete  betv/een  liviiig 
parties-      It   is   not  enough  that   one  shall   say    to  another 
thrt    '^eii   1  etm  der,cl   I    desire   you    io  have  this    property. 
He  msy  dispose   of    it    in  his  will.,    but   l.e  can   not  se.ke   a  c^ft 
of    that   sort    inter  vivos.      A  ^ift    inter  vivos  mur/r,    be  a  gift 
Y*iich    is    conpleted;    a3.1   estentisls  having   been  loet     by 
■  ^ha't  the  partie.=:  h^r-ze  dons   -jchile   both   are   living;. 

A  legacy   is   a  gi^t  i^hich   cioos   not  mec::   this  requlremgit; 
that    is,    it    is   not  completed   betirefen   llvint   .parties;    and 
Lherefore  it    is   not   a  rift  inter  vivos. 

I  hi::c<fe  said  that   tT\  e  intention   to   make   tte    ci^'^t   must 
be   disclosed.      TJie  mere  delivery   of  possession  with    the    in- 
tention on   the  part   of    the  donor    t®  make   the   gift    is   not 
anout^h;    that    intention  trust   be  disclosed. 

I   do   not  mec-n  to  say   tha,t   this   intention  must   be   dis- 
closed in  prec'se  words.      It    is  enough   if    there  are   ctrcuLT- 
stancea   surro  ndlnj^  the   transaction  irfiich    speak  that    inten- 
tion of  ti:  e  iQB  e  Iva  s  , 

"Williams-    Appeal,    106  Pa  =  State  Reports  116 

51  Amer, Reports   505 
Fiero  vs-,Piero,    2nd  Hun    {IT.Y   )    600 

THi;   QUEST'iOn  OP   U::,DU3  IITPLUEITCI  is    one  qhich   arises    in 
connection  with   transfers   of  property  in  this  way.      A  person 
in  order  to  make  a  Qitt  must  do  it  aa  th  &  result  of  his   own 
action,    and   if  he    is   so    under  the    eonirol  of  ajK-tiisr   that 
the  action  is   not  his    own  and  he   is    simply  the    instruaent   of 
another,    it    is   not   a  ijift.      This   does  not   carry  with  it   the 
extreme   con-elusion  th.at    if   eno  aier   cxorcigs   influence   ov^r 
the   c'onor   that    the  ^jixt    is  destroyed.    A  person  jiay   exercise 
influence   over  ar^j  ther  and  persuade  him  thjat   it   is  his  moral 
duty   to  maJ^e  a  particular  gift,    and    it    is  a  good  giro   if  the 
person  virho   male   the   gift   unde:*  those    circumctanees   after  all 
acted  upon  his    ovm    judgment. 

Kerster  vs.Herster     122  Pa. State   259 

9  /,;me  re  State,   Rep.  9  5 

I    thirJ<   it  nay  b -?  laid   dorm  as   a  general    rule,    that 
where  there    Is  a  claimed  gift   betweau  persons    sustaining 
some    confidmtial    relation,    that    the  bu- den    is  upon  the   donee 
to   establish   the  entire   fairness    of    Khe  transaction. 

I  have    said  there  must   be  delivery  to  accomplish    t hi  s 
gift.      This   is   a  priuar-y   requisite.      But    it   may   be   either 
mediate  or  iimied:ate;    actual    or   construct itre. 
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.    DeliverjA    is    Investing  with   power  to  control. 
31    American  Decisions   563. 
It   follows  from  this  that    if    the   ^jower   to   control    is 
not    complete   in  the      donee   there   is  no   izHt.      if,  in  other  words, 
the   donor  shov.  d    say   tr.at    I   want   you  to   take    this  and   if   I 
die    io    shallbe    yours,    nold  ing  in  h.mself   still    the  right 
to    control,    t/iere    is  no   gift. 

If    the   person   to  v/hom  delivery    is  made   is  a  third  per- 
son,   and   if    thai-   person  j.s  not   the  agent    ir.-   Idv/  of   th-?   donee, 
but    is   really   the  agent    of    the   donor,    thera   is  no    deDiryery;    but 
if  he  stands  as   agent    of   the  donae   there   is   a  gift   acoCxiiplished, 

74    Mo. 19 5 
There    is  some   conflict    m  authority    as  to    vhat   v/ill 
ajnour^t    to  a    constructive  delivery   so    as  to   establ:- sh   a 
gift,    some  holding  that    the   dilivery   shall    be    all   tha 
the  circumstances   s ''rroimd  ing  the  parties  at    the   time  will 
perm-i.t    of.    The  general    rule,    however,    seems  no  t  t  o   require 
an   actual  delivery   when   a    constructive   delivery  might    le 
made  at   the  time.      There   is  a   case  whi'ch  has   gone  as   far  as 
any  in   sustaining  a  gift  ^vhen   it  v/as  a  question  of   whether 
there  had  been  deli-<«ery  cr  not   at    31  Mich.    185. 

This   requireme.  .t  of  delivery   se^ms  not    to  be  held  so 
strictly  as  between  persons  holding  conf    dential    relations. 

The    circ '.imstaijces   are   quite   apt   to   be    sucn   that  an  act- 
ual  chaiige   of  possession  would  not  be  effected  under   iW   cir- 
cuiirfestances .  .^ 

Love   vE.rrancis,    63  Mich.  181 

6  Amer. State  Rep. 290 
Hillebrand   vs.Brauer,    6  Tex, 45;    55  Am, Dec, 757 
21   P  i  c  ke  ri  ng    3 ;': 5 ;      40  I.Ii  cli .  25  . 
A  coMnon  method  by  wnich   gifts   are  made   is   by   si'.bscrip- 
tion.      A  subscription  mgr  ^be  revoked  up   to    the    time  it    is 
acted  upon.      But    if   it   has   been   acted   upon,    and   if   another 
has   taken  action  upon   tlie     faith   of  that    subscription,    it 
becomes  binding  as  a  contract. 

Porgivin;:   afc  debth  is   anotlier  form  of  gift    .    Ordinarly 
E    statement  to    nie   effect   that   there    is   a  forgiving   of    the   debt, 
or  delivery   over  of  that  which  v;as  the    evidence   of    the  debt, 
or   something  of   that    sort,    v.'ould  be    required   in  order  that  a  gift 
made   in  this  way   v/ould  be    sustained. 
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LECTURE     VII 
cOo  — 


A  cift   inter  vivos   once    com,)?,  e  ted    is  not  sub.pct    tj 
revocation.      I   nay    say  also  that   c^f-s   v.pon   conditions  are 
sometimes  upheld    in  the  law.      An  J  llustre.t  ive   cese   is 

?1   Pickering  325 
I    said  there  must    be  acceptance,    and   sugr;estei.  that 
a'-; c e ^.^t •? nc e  v.'as  A:crcly  an   elenient    of  deli^^ery.      By  acceptance 
I   jnepn  a  manifestation  of   "d  llinfjness  to   take    control.    If 
a  i;;ift   io    ben'-'ficial    the    lar  willpresiune   acceptan'^e . 

aiPTS   CAUSA  MORTIS.      As   the  naue   indicates  these  are 
[^ifts  marie   in   contemplation  of  and   irxduced  by  the    fact   that 
the  death    of    the    donor   is  by  him  believed  to    be    iOTninent . 

I  may  say  here  that  all  the  essentials  of  gifts  inter 
vvos  are  assent  i.-il  here  except  that  the  c^f^  ^^  upon  par- 
ticular cordi  tions,  aiid   these   conditions  are  as   follows: 

1st.    Death  shall    be   beieved   to    be    iriminent   eit. hsr  from 
disease  already   existing   or   _>eril  presently  apprehended. 

2rd.    It    is    essenti-,1   that    the  donor   sliall    die   as   the 
result   of    the   disease   or   peril  as  he    believed  he   would. 

3rd.    The   ^ift   must   be  induced   by  the   fact    that   death 
is  b  el  i  eved    '.  o  be    immine  nt . 

■±th.   The    gift    is   subject  tc    revocation  at   any  t.ne 

before   death. 

This    expectation  of  death  \7liich   must   lie    a      th^ 
foundation  of   a   gift   causa  mortis  mu^t    be  -i  reasonable   ex- 
pectation 0^  death  upon  the  part   of    tt,c   do nor^ which   is 
apprehended  frou  a   disease  whicli    it,  tli  en   fastened   upon  him, 
aiid  the  disease  must  be   cf   such  a   character  as    to  lead  him 
to    think  tha     death  rot   only  ^ras   coming   some  tiiBP   as  the  re- 
sult of  that  -lisease,    but   that    it   v;aE   iniPient  and  might    be 
exijected  at  any  time;    or   it  nay  arise  from  per.  1  apprehended. 
It    is   not  every  peril   to  which    a  man  ray  sublet  hu.ise]f    which 
will   furrash    the  foundation  of   this   r%ht.      He   nay  enlist 
as  a   soldier,    but   that    enlistment  dc^s  not  of   itself   pxJt 
h  m  in  a  position  vhere  he   can  make   this   gift   causa  mortis; 
but    if  he  iiwere   about    to  go  in   o  a  battle  wh  rre  he   might 
reasonably  fear    that  he    would  be  killed,   he   may  ma.ke    tins 

gift   causa  morti=?. 

Smith  vsoDorsey,    38    Ind.451;    10  Am, Rep. 11 8 
I  have    said  that   death  must  occur  as   exi:ected  in  order 
tlmt    ti--e   rift  willbe  good.  If   the  per  1   is   escaped,    the 

rift  will^iot   stand, -ven  though   death  may   occur   frcm  some 
othsr    cause.      The  cause   which      in^duced  the  i^rson  to  mdce  the 
gift  must  be  the    one   rAiich    results   in  death 


■T  0  H  «T.      .T  A  ^r  11^" 


CJ   J-. 


Jerio    •  QiiQ   t^te   ., &5!ii-scfq3oo3  oJ    ^iijxrt 


J' 


jitijDO.,,j^i[a.J''o;f  aasnjvtiJtril*"  '^^  noi^B^te' 

.i-flWJ.    9rl.:C..f.  I>.pv9J:Xt>d^^oi,|'r\,y<I  8  1^; : '■.-.J    "io   rttseb  a  rf:f 

leJnl  axilla  10:c£«linf»ag.o;'eriJ  tis  ;teilir.  ©.led-  va?-  ^IBnt  I 
-'mii  noqu   Tt   ^1*3  arid'  iadi   ^ff^ooxs  s'^srf  IrJi^nsaae  eta  aov.y 
:8WoX/ol  88  91B  anoi  J'iI>nor>  f»e9rf:f  Jxje  >an-ol;m>'ioo..  iBlt'oi  J 

extt  a«  ©^ib  Ilails  •jOKof)  eili  ;fjB;  Jusase   ai    :tt  ijS>tS 

v'  "         srl  i>9V9il9d   9rf  8«  -ti-nec: -Id  daaealt  eri^    la  ihsaei 
.'ti^ept- )B^-.  •    sxlcf  ijd  ji.oouitfix  .9ff' '"'^r'.  ,+ • ;       »rfT   .6n■E• 

-i   ad' o^'  bsvn  X Is d  a^ 

-     .    -  .ri+B9£-  eioled 

.uii:  iioqu  u-.u^.uJai    i.v.ic   di    ciotdxr  ?c&3£.ih  a  ..10 ii  i>s*oa9ri3iqqv; 

ciirf  b£jl  oi   ee  isicetMo  a  ff»ii  ?,  I'j  Vu  .^--r-   ---   -   b  ©rfj  tfjjs 

OT!?ritt.aa  ^ix^.oinoa  tif'JfcniO')   ajsv  \'i'no'>oi[j  Jin^d«t  .oi    .. 

?»d    JTi'axa  fcxta  in9i«iiiix  34^7  ix,  o^arf J-.turf;  ,»aaseij    JanJ  lo  i£u^  . 

<^.fv/     ■        -••-•'  ,?«<b.<''- ^-^    '  v  ^   fla.i:rfvv  oit  Xi—        -•         -f  oti  ^ai   *I    .-:. 

j>^  ?5fi;:9  van  [^  to  rio.^  ^xibm-  i-hjI'  -XXiw 

^«q   1X68 Jilo  ^Qn  >^-oi}^a9xiJ^eijfo©    cfxii:  -loe   b  a; 

^-■^•^3  a^H^  ■eslaii  rwa.  8rf.*•x9r^^.■  aox.4/ aot^^  i^  n,i  14  rf 

-..  i-.v  .-.    •^"friw  9j:>i    -   '   o  nx  .  -A  8ri  tl   .rue 

y  if;-?- »:i«a.':sm  -art    ,!•  .  <5,-f    h-  ■.    ,;r  - .., ,.■... 

exx^^iaa.nxA  QX   ;Xd*..i3nI  ^c- .vaa-ioG.av  f>*jii»  '.:  •- 

.:a»^:.;,batiSoe©   ail  15<:  e    .  .,,,  .btjo?*'  e         ,..    .  _   ,  -arf^  \t^* 

e^a  noT^  iwooo  Ysm  rlJBefc  x^ori^  caJ- .i^iai^^lf  o«~.XXlv^.^lin 

^^^  W*?  ^*-  no«^^y,  »rf^  beoutnl-  ri»ir*':»aifB3  erfT.''.oau«)   lari^o 


VII  ?:^Rro:TALPROPi:RTY  20 


It   follov;s  from  what    I  hf^ve   said  t]i&t   a  persont  In 
extremis   may  make   a  gift   v;hi  ch   wi?.!   not  be   causa  mortis. 
He  make   a  gift   inter   vivos  v/here  he   might   fiax-^   made  a    ;ift 
causa  mortis.      A  ^erson  under  those   circumstances  may 
acco'riplish   a  gift   by  reason  of   actual  delivery  of    the  prop- 
erty.     Such  a    gift   is  no  t  a  gift   uausa  Tno'tis,    thougt^ 
it    may  h  :_ve  beer.   m?ji.e   uii  er  fear  of  death,      A  gift    causa 
mortis  mus:-    be   one   ii.   which   the   donor   intends  that    the   gifit 
shall    be  accomplished   if  he  dies,    and   if   not,    it    shall   rf)  t  be. 
I   do   not  want   you   to   think  that   because    a  person  mj^es   a 
gift  vith   that   col^d.tion  that    it  to uld  stand  as   :*  gift 
causa  mortis  recesaarily,  because  there  mujt    be   tliis   imminent 
peril   3.t   the  tijia    in  crdtr  that   there  may   be  a  gift   of   this 
kind.      If   the  gift    is   not    incl^iced  by  peril,    even   though 
the  peril  may   exist,    it   is  not   a  gift   causa  mortis. 

aifts   causa  mortis   are  defeated   in  either  of    tlie   fel- 
low lag  ways: 

1st.   3y    the   escape   from  peril. 

2nd,   By    the'  death   of   the  donee  before   that   of  the  donOr. 

3rd.    Deficiency   of  estate  to  pay   indebtedness. 

4th.    By  actual   revocation     by  act   of   the,  donor 

I  have  saJ  d   that   d^ath  must   occur     substantially  as 
apprehended.    There  are  many   cashes  that  'aay   be  found   to  illus- 
trate this. 

49  KoYo    17;        10  Ame r , Rep  „  5". 5 

I    ccme  now  to  sjjeak   of  the   interests   one  r^.y  have   in 
personal   property    a."   o\wier. 

One  raav  ov/n  in  sev'^i*alty;  in  comsnon;  in  joint  tenancy; 
and  by  enti  re  i  ie s . 

Holding  in   severs Ity   is  where   f.   person  holds  a? J.  tfn 
the   interest   to    the   exclusion  of   any  interest   in  any  one    else. 
This   is   the    common  method   by  v^ich  we  hold  property. 

The  tej.anny  in  coupon  arises  T7here  two  or  more  persons 
own  interests  in  the  same  prop^-rty,  neither  as  joint  tenants  nor 
tenants  by   erxtir'ety. 

This    tenancy   is     distinguished   from  the   tenancy    m 
sever5.1ty   b=!  cause   tv:o    or  more  persons    owi   interests   in  the 
same  property,    and    tt    is  distinguished  from  the  other  ciass^^s 
of   tenancies  by  the    fa:.t   that   but    one  unity   is   essential, 

and  that    is  the   unity   of  possession. 

A  joint    ceuancy   is   T7here  tv;o   or  more  persons    acquire 
e  ual    interests    in  the   same   property   by   the  same    transaction. 

I'ere   th.ere  are   four  unities   essentiel  :    Uiiity   of    tiiae, 
possession,    title   and    interest. 

Holaing  by  entirety   is  where  property  is    taken  by  husband 
and  wife   imier   suchi  circmstauces   as   excep'.    for  such    relation 
thev   vrould    hold    as    joint    tenants. 
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Tenants     n  sevsralti^    rn£.y  dis^.ose   of   t]:eir    interests  •' t 
v/ill;    an  c    so   iiiay  a    teiiant  in    cori'jion. 

T]ie   effect   of   t-p   dis^josLtion  cf  the      nterest   of  a 
joint  tenant    is    to    iestro:'   this   joint  tenancy,    '-ecause   by 
■.he   fa-;!    that    thsre   is   a    -JiSiJOs   t  ion  of   this   joint   interest, 
there   is   a  destruction  of   some    of   these   unities  -"vhich  are 
essenti..sl    to  the   joint    estate. 

A  t.enajjt    by   entirety   can  net   disiiose   of  his   or  her 
interest      sxc5.pt   by   joint    action  with   the    co-tenant. 

"I'oerz   in   no  ri[;ht  of   sirvivox^ship   v^icli   attaches   to 
tinai'.cy   in   coiiitaon.      The   contrary   is    true   of    joint    tenajits 
and   tenants   by   ■entirety.        T'sre   the  sirvivors   take   the 
interest   of  the   decease^d. 

This    ri.-jht    of    survivorship  logically,    as   you   c'ji   see, 
carries   this    conclusion:    that   the   property  i^hich      one  holds 
as  a   joint   tenant   or  tenant    by  entirety    can   not     be  re   ched 
by  th^  creditors   of   such    joint  tenant    or   tenant    Ly   entirety. 
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You  have  "been  over  the  subject  of  Torts  in  the  text 
book  and  thSse  lectures  sinply  cover  certain  features  of  torts 
not    dwelt  upon   in  the  text  book  by  Judge  Cdoley. 

The  following   principle  lies   at  the  founo'ition     of 
every  action  to   recover  damages  for  a  tort: 

Whoever   does  an  injury  to    another  is   liable   in  damages 
to  the  extent   of  that   injury,   it  i^iatters  not  whether  the   injury 
is  to  the  property,   the  person  or  reputation  of  another. 

4  Mason  115. 

There   is  an  apparent  exception     to  this  gene-ral  projxj- 
sition  that  a  person  is  always   liable   if  he  injures  anot:ier:- 

If  one   in  the  reasonable  enjoyment   of  his   omi  property 
incidentally  by   reason  of  such  reasonable  use   injures  another 
he   is  not   liable.     What   is  a  reasonable  use  depends  upon  all  the 
surroundinc   circumstances. 

Another  class   of  cases  arises  fro  .1  i.ivantions.      A 
by  his   invention  may     make  B's  property   or  trade  v/orthless  ,  but 
B  has  no  right   of  action. 

Again  A  may  make  use   of  his   property      in  a  manner  that 
is   perfectly   lawful,   but  which  at  the  same  time  greatly  injures 
the  value  of  B's   adjoininc   property.      In  all  such  ajid  like  cases 
the   loss   is   damnvim  absque   injuria. 

Some  courts  have  gone  to  the   length  of  holding  tl^at 
if  the  use  to  which  a  persons  puts  liis   property   is   legal,   his 
motive   in  usirg   his   property  will  not  be   enquired  into   and  he 
will  not  be  liable  for  any  resulting   injury  althovigh  the  act  was 
done  wantonly  and  nalicio-usly     with  the  sole  purpose  of   injuring 
anotber. 

The  cornnon  law  rule  is  to    tlie   effect  that   if    a  man  has 
property  he  r.iay  use   it      in  a  lawful  v;x'")   and  the  result      of  his 
using   it    in  a  lawful  way  caji  not  give   a  right   of   action  to  ajiy 
one    else.      It    is   no  nu\tter  what  tlie  motive  was  with  which  the 
party  used  his   property.      T'le   sole  Oj.uestion  t^oat  the  comr-ion  law 
courts   exaraine   into    Is,    had  the   party  a   right  to   rin'-o  that   use 
of  his   property.      If  he  had,   tliat   is  the   end  of  the   controversy. 
13  Wendell   261  72  N.Y.    39 

28  Vt.    49  68    111.    478. 

The   civil  law  rule  was  to   the   effect  that   a  man 
had  a   right  to  use  his   property   in  a   reasonable  way   if   it  was 
for  his  benefit,   but   he  liad  no  right  to   use   it    at   all  simply     and 
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solely  to   injure  his  neiclibor.      In  other  words,    the  civil  law 
contemplated  that  a  nianhad  a  ri^ht   to   use  his  proi)erty  Isecause 
f^re  -nro-Derty  was   of   so'ne  "henefit   to  hin,    and  f?6ref o  re  he   could 
use   it    in  any   reasonahle  way   if    it  was  for  his  "benefit,   "but  tliat 
he  had  no   property     which  gave  him  the   rigixt   to    iiijure  his   nei^jh- 
hor,    and  consequently     if  he  used  his    property     not  to  "benefit 
hiiaself  "but   to    injure  a  third  person  he  was   lia"ble  for  the  injury. 

Now  some  of  the  states  have  adopted  the  civil  las?  rule. 
The  prevailing  rule  in  this  country  is  the  coiTmon  law  rule  which 
I  have  given  you.     Michigan  has  adopted  the  civil  law  rule. 

69  Mich.    380  81  Mich.    52 

95  Mich.    543 
It    is   not    necessary  for  yov.  to   examine   any  more  than 
the  case  at    69  Mich.    380,   hecimse  you     will  find  there   a  full 
discussion  of  these  two  principles   and  reference  to  maiiy   of  the 
decisions   on  "both   sides   of  this   question.      Two   judges  gave 
a  decision   sustainin^^   the   common   law   rule  eind  two  gave  a  decis- 
ion for  the  civil   law  rule.   The   case  went   up  on  writ    of   error 
from  the    lower  court  wliich  held  to   the  civil  law   rule, and  since 
the  upper  court  was   eq.ually        dividSd,    the  decision  of  the    lower 
court  was  sustained. 

One   is  not   penaitted,   however,   to  make      such  a  use 
of  his   own  property  that    another's   property    is   thereby  charged 
modified  or   interfered  with  to    its   detriment.      In  other  words, 
while  lender  the  common  law  you  have   a  right   to   use  your  property 
in  any   legitimate  way,   you     can   not   use  yoUr  property   in  tliat  way 
if   its  use  modifies  the  condition  of   the  adjoinirg   property, 
changes  the  property      itself. 

48  Ohio   Sto    42 
This  was   a  case  where   a  Man  was  mining  coal  and  the 
coal  that  was  prepared  for  tlie  market    required  certain  re- 
fuse to  "be  taken  out ,    and  this   refuse  was     piled  up 
near  a  stream  and  in  the  Sprirv:  vf.ien  the   strea^n  overflowed 
its  "banks   it  washed  the  refuse   into   the   stream  and  the 
water  carried  it  on  to   the  neighbor's   land.     You  will 
notice  that  the  use   of  the   land  for  minir^   coal  was   a 
proper  and  legitimate  use  for  the  benefit   of  the   owner  of 
the  mine.      The   complaint  that  was  made   against   liim 
was  that     he  piled   it    so   near     the   stream  V.i&t  when  the 
water  of  tiie   stream  overflowed  it   would  wash   the   refuse 
down     on  the  neighbor's   land.      The  court  held     he   oug".:it  to 
have  known  and  probably   did  "know  that   that  would  be  the 
natural   effect   and  that  he  had  no  right   to  make   t.iat  use 
of  his    land,    ajid  was   liable  for  tho  da./aage. 


■■i-  c*  ' 


r 


•V'*^'','         -  ■' '  •" ■  -.  =^"' 


T» 


.w  ,^w,iri  ^^^-j-.   ,^j.,^^„   axi-r  i 


•J  1  ^ 


p" 

L^f 

Q^) 


"  '     ""  '  38J»0    erf 


)X3^  '^-^o   :i 


\;.i: 


e      o  1    {  •         '»•  .- 

^^^  ^f:^^^;  f  ^^«-^ 

f^ 

'-feW  '-^-^ 

•J 


-•v'rfl'    'Vr  '  t'W'  "tf^Pi   lo'ie 


nco-c   •■.  :-r^   if-^f.i    J',    no  ■  ■  i^ 


SI   it j.^  . 


jj^. 


;w 


:V   Oi"- 


■,/r 


o1   ^1^:1.. '-J.  l    :-'.£r-''  b'u:    ,  Lyits,!    :%i-;    'j:- 


1'   0   R  T   S    . 


TORTS  Dim  TO  EiEXJ^^TIOlT  are   naturally      evil,     .lalvLMin  se. 
Consequently  tliey     are  abhorrent  to    the  law  and  if  daniage    re- 
sults t'lere   is  always  a  rjood  cause   of  action.      The  law  always 
requires   that  where  a  suit    is  brou^t  the   party  brinuirti  the   suit 
aiust   show  that  he   lias  been  injured.      DoLnfs   in  certain  cases  will 
be   implied,    as  certain  forms   of  slander. 

Consequently     if  a  man  represents  to   you  fraudulently 
a  certain  set  of  facts   and  you  do   not   act  upon  iiis   ?>.clvic3  , 
you  can  not   bring   suit   against  him  for  his  wronc   to  you;   but    if 
he  aiade  false  and  fraudulent    representations     which  you  had  a 
ri^ht  to   act  upon  and  you  have  acted     upon  theni  and  been   injured 
on  account  of  their  beinj  false,   the  two  combined  always  cive 
a  ri:;ht    of  action. 

3  Bulstrode  94 
It  was   in  fiis   case  that  Justice  Croke  announced  this 
doctrine   that   fraud  without    dcanage,    or   daciago  without  fraud,  gave 
no    ri^ht   of   action;  but  where  the  two   conibined  there  was    always 
a  ri^ht   of  action.        In  this    case   a  cormon  carrier  had  agreed  to 
carry  certain  wood.      It  was   fraudulently  represented  to   the  car- 
rier that  the  wood  was   of  o.  certain  weight.      The  wood     was   sever- 
al tiv.ies  as  heavy  as   represented,    and  actinrj   upon   t}ie    representa- 
tions he   injured  both  the  vehicles  ]ie  used  and  his   teaj:ii  and  he 
brou';];ht   suit   to   recover  the   da,iages. 

\7here   one  merely   induces   another  to  brealc  a  contract 
wit?iout   any      deceit   or  t'orouGji  any  conspiracy  he   is   not   liable, 
according  to    some   decisions.      The   rule    is    not   uniform. 

48  1I«Y.    43 
^ut  where  one  throx;itjh  fraud  or   deceit   causes   anotlaer 
to  brealc  a  contract    and  daiooges  result     he  is   liable, under  all 
authority. 

66  N.Y.    82  2  Wendell  385 

In  the  first   case,   A  purchased  cheese  of  B  under  con- 
tract.     Before   delivery   G   sent  a  false   telegrara  saying 
A  would  not    taJie   the  cheese.      B  sold  to   C      B  brought   action 
against   C.      The   court   held  that   he   could  recover  as   da-iages 
'the   difference  between  the  price      of  the  cloeese  ^.  was   to   pay 
for  it      and  its   .narket  value. 

Where  one   induces   another  to   enter  into   a  contract  by 
false   representations  and  he  thereby   obtains   some   advantage, 
he  will  be   liable   for  all  dam^es   the   direct    result    of   such 
contract. 

150  N.Y.    176  34  lawyers'    Rep. An.    156 
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Ii   t;us  case  A  by  foJLse    representations   induced  B  to 
•:iarry  a  wo:ian  of  '^ad  c>.aracter.      B  brou/^ht    suit  agains  A 
for  t'.ie  false  ajid  fraudulent    representations      in  regard  to 
the  c'laracter  of  tlie  \voaan,    ;md  the  court  hold  he   could   re- 
cover. 

\73i9n  a  person  by  false    representations  induces  another 
to    enter   into   a  contract   and  it    is   wit'.iin  his   power  to  /aake   such 
representations  good,    a  court   of  equity'-     will  cov.ir. >?11  hiu  to  do 
so 

107  N.Y.    73      1  \7i:i.Blac^.cstone  363 
1  Brown's  Gh.    543 
In  the  first  case  the  facts  were  these:   A  a   i  citato  r 
died  leaviirj  two    sons  B  &  C      He   left  his   property  to  B  and 
C  under  these  conditions,   that   if  C   died  without    issue 
the  property   should  30    to  B,    so   that  C   did   not  talce 
the  fee  absolute,  he  only  took  a  life   estate,   the  reaainder 
was  to  '^0  to  his  children  if  he  had  ajny,and  if  he  had  none 
the   property  would  ^o   to  B.      C   sold  the   property  to   X.      You 
will   see   that  what  X  purchased  under  the  warranty   deed  wag 
the   e;  it  ire   property  provided  C  had  children.      lOiowinc"  what 
his    ri'jhts  were  he  went  to    a  wo.xin  and  induced  her  to   inarry 
C   representing  tLvat    if   C  had  children  the  children  would 
inherit   the   property.      There  was   one  child  born  and  then 
upon  C's   death  this  child  filed  a  bill  in  equity   against  X 
asking   the  court   to    decree     that   he   deed  the   property   over 
to   her   ond  she  based  that  action  upon  the  ground  that 
her  -aother    larried  C  u^on  the    representations   of  X  tijat   if 
a  child  was  born  the  child  would  iaherit    the  farm.      The  court 
h^ld  uiider  those   circu.nstances  tJxat  X  •-Uist  ua'ce  his    repre- 
sentations f^ood  3Jid  deed  the   far.i  over. 

You  will  notice  t?vat   in  the   cases  to   -liich  I  have  called 
your   attention  they  are  most   of  t]ien  marriage  contracts.      AiX7- 
thing  which  endangers   the  fa^nily  is  liold  to  be   hostile  to  the 
state.      For  that   reason  a  person  mio   injures  the  husband  or 
wife   or  child  by  debauching  one    or   the  ot'jer,   by  selling   dru^gs   or 
liguors  ,   or   in  any  other  .Aajiner  w]iereb,v     the   husband  or  wife   is 
injured  in    Property     or  deprived  of   the  society      of  the   other, 
must   .answer   in  daiiages  for  th?  wroi^j   he  ]ias   couiaitted. 

119  N.C.    150  34  Lawyer's   Rep.   An. 803 

56  Barber  202 
^ach  of   tliese   actions  was  basod  upon  t'ae  coromon  law 
and  not   upon  the   statute.      In  most   of  the   states   similar   rii;'its 
of   action  are   given  when  the  husband   or  wife  has  been   injured 
through  the  sale  of  intoxicating    liquors,   but   upon  principle  those 
actions   could  be  maintained  if  there  was   no   such  statute  upon 
the  subject,    and  the   reason  for  these   statutes   probably   is   that 
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th-oy  are  '^roa'^-   enou<3;h  to    includo     tlie  ■bondSjiien  of   the   liquor  sell- 
er.     Tliere  would  be  a  ri^lit   of  action  against   tlie  s  ;ller  at  t^ie 
Gomcaon   law,   but   no   ri^'^ht    atjainst   the  bondsman. 

LIABILITY     OF   TT-II:RD  ?~fflSOrfS  FOR  IlTTEBFERIIIG  V/IT.! 
.PRIVATE.  CC'^RACTS.      I  have   alreadj-     c  .illed  your   attention  to   those 
cases  where  a  third  person  interfered  v^ith  a  contr?j2t   for  the 
purpose   of  benefitting   hi.nself.      Ho  •  I  refer  to   oases  where  third 
persons   interfere   ap-oai*ently  without    any     direct   benefit   to 
themselves.      Suppose  th.e  third  person  reaps   no   advantage 
whatever  but    is   a  mere  volunteer  mischief    •aaker.      Then  is  he 
liable? 

Upon  that   I    ;ive  you  the   following:;    oroblem: 
A  knows  thit    a  certain  national  bank  is    insolvent.      He 
knows  that  B  has    ■jIOjOOO.-  which  B  wishes    to    invest.      A  ::;oes   to 
B    and  tells  hi  a  that   C  has      )10,000.-  worth  of   stock  in  said  bank 
which  G  wishes  to    sell.      A  assures  3  that  the  bank  is  perfectly 
sound    md  t'lat  the    investment    is   perfectly  safe.      A' s  only  motive 
for  makin;'  these    representations   is   to    injure  B.      B  buys  the 
stock  f ro  1  C.      The  h:\pk  closes   its    doors  the   next   day.      The 
stock  is  worthless- and  fie   stocKiolders  are   obliged  under  the   law 
to  pay   in  to    the   receiver  the  full  amount    of  the  value   of  the 
stock.      Is  A  liable  to  B? 
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LECTURE        II, 
oOo 


111  this    lecture   I   call  your  attoution  to  the    suoject   of 
I'.lT^RB^RiaTCT  \7I?:i  TIK   GO'TTRACTo   OP   Q-^.IERS ;    ojid  first   as   to 

GOI7.^BAC'i'5  T^TSn]:]]!!  -moTER  i\I>ID  S^RVAIE.      In  riost    states 
the  co'xaon   ln;.'.'for''):3ads      interference  with  any  contr:?j3t  "between 
master  and   ser\'an-':. ,   Toecause   in  nost    of   the   states   an   early   statute, 
a  statn.te   of   t'.:.e    13t:i  century   is   t:.ie   co-xion  laiv  of   thir.   cou^ntry. 
T^iat    statut'3  \vo.s    massed   soon   after  t.he  blac^c  death  i:i  :.'iji,jlaxja,   v^her 
there  was   such  a    icarcity  of    labor  that   '.len  were  roi.ri  iroi  one 
manor  to    the   other  and     contracts   were  "beiiij   broken  by  persons 
wic  lirj,";  to   have  their   la;ids   cultivated;    so    tliat   Parliament   zo 
^•)j event    t'lis    interference  wifa  tlie   contract  between  the   J.and 
o^vner  "^.nd  the  wo  rhnen  passed   statutes   prohibiting-   such  i.iter- 
fere:ice.      Those   statutes   passed  in  the   13t.h  century  became  the 
cou-ion   law  of   this   country,    but    not    in  all  the    states.      In  uiany 
of  the   stat3s  by  statute  they  have   fjx.od  wha"-   shall  he   t]ae  coc.mon 
1-3W.         1a  fi-is   state    in   1310   the     Gcvcrr.or  o.x)d    '.ou'icil  passed 
.\:i  ''jct    re^ealin;   every  statute  of  G-rectt  hi'itain  t'l'i-t     had  been 
5ar::?';3l  c'lanjiyr';   or  no4ifyi;i'-;    the   coiiioi   law.      The  validity   of 
that    statute  'las  been  reco  .viised  by  the  r'.3cJ3ions   of   our  court^^, 
y.-5t   y -)'.■■   will  find   in  nany   of    the   cases    t' lat    no    attention   is    ,j-:hd 
to    it;   and  v.ooii  t'^is  ver^^    ciuestion  I    s.'iall  call  your  attention 
to   a  de..-)ision  rendered  on],v   t\TO   years   arjo    i  i  v/hich  t-ie   court 
soe  led  to    .assume   that  this    le;i3lation  passed   i  -   t  ;.e   13tii  centur;' 
to   prevent    inte inference  vrith  contract  "vas    in  force   ii  this  state. 

A  -oei-son  -.vi-.o   vi,ron:-;fu!lly   and  r.:,liciou3ly  >    or  with  notice, 
airocures   a   servarrb    to   '^reah  a     co   tr-ict   for  services,    oriiarbors 
a   servant    'xfter  he   has  brolcen  hi^   contract    and   quit   his     lUSter's 
service,    is   liable   to    t]ie   .raster  for  da-:ia{ies   at    the   coixioii  la-"; 
or  perhaps    I   ouj;ht   to   say     under  t  lis   statute   of   t.ae   13th  cer.cury, 
but    that  bein^;   an  old  statute  we   speah   of   it    as    the  corarion  lav/. 

2  Ellis  ^  Blacl^urn  217  70  N.C.    601 

T]ie  first   case  cited  is   one   of  the   leading   cases    on 
this   subject.      It  was   a  case  wliere  a  singer  had  contracted 
to    sin;   and.   a  t?iird  "oerson  induced  her  to   brea-c  the  contract; 
and  the  first   question  was   of   course  v/nether  the   singer  was 
a  servant,    for   if    she  was  not  a   serarant    olie   did  not  fall 
wit-Lin  the   prohibition.      The  Chief  Justice   nold   S.in  was   not 
a  servant,    but    tie   ;rajority   of   the   judges   held  that   slie  v.as 
a  servant   and  t'lat   for  causii:g   her  to   breaJ-c  the   contract 
the    aarties   ■'vere    liable. 


■  ^  pfT  fif i .  ^fi  i-ta  X  |3fv* , 


II  TOR 


•Vhen  a  person   does   an  act   Miicii  in  law  and  in  faust   is 
a  wron/jful  act ,    and  y/hei:  the  natural  and  probable  consequence 
of   suoh  act  will  injure  anotlaor,    and  does   so   injure  him,    such  a 
person  is   lialole. 

Law  Reports   16  Bench  Div.    63c, 
107   Mlass.    555 
76  N.G.    355 
In   tiiis   first   case  a  perso/i  had  special  knowledge  of 
the  -'nnufacture   of  i^l-izod  "brick.      He   contracted  to  work  for 
one  B  exclusively  for  five  years.      C   induced   the   party  to 
break  his   contract  and  3  hrou^jht  action  against     C  i  o  r  daia- 
a;es.      The  court  held  that   G  was   liable.      Lord  Colhurn  dis- 
sented,  holding   that   t.iere  was   no   ri:j;]it    on  the   part    of  T? 
v/hich  had  been  invaded  "by  C. 

In  tlie  "'lassachus setts  case  action  was  "brought  acainst 
f'.e  10  :ifiers  of  a  labor  union,  for  injurirr;  tlie  busi^iess  of 
t"'.e  plaintiff  by  inducing  nen  to  break  fieir  contract.  The 
deolaratioii  was  de.nurred  to  and  the  court  held  that  it  was 
'•ood,  th.at  is,  if  tlie  facts  stated  in  the  declaration  were 
tnie  the  plaiitiff  had  a  c-iuso   of  action. 

Tiis  TOaole   question  is   no-^.  free  fro  i  erib arras s-ient. 
Gooiierc^,   buying:  and  sellin,   are  the  very  life-blood  of  civili- 
zation and  there  raist   necessarily  be   coipetition.      Conpetition 
is   not   only   lawful  but    it    i3   necessary  .There    are   some  decisions 
that  ho],d  that   if  a  breach  of  contract     cone  under  the  head  of 
competition  and  t]ie  breach  is   due  to   co.ipetit  ion,   the  motive   of 
the  third  person  who  has  brought    about   the   breach  is  wholly  im- 
material,  provided  his   conduct  has  been  free  fro.i  fraud,    deceit, 
and  violence. 

Of  course  that   is   aii  assertion  of  the   ooi-i:ion  law  rule 
which  I  gave  you  in  the   last    lecture.    I   also  c^ve  you  the  civil 
law   rule,   which  says  that   t}aore  ai-e   two   questions   to  be  answered: 
1st,    :night   the  person  do  this  act    if   it  was   done  for  his    own 
benefit  jand  2nd,   was    it    really  done   for  his   own  benefit. 
.  91  Ky..    121  91  I^^    131 

98  Calif.    573  21  Lawyers   Rep.    An,    233 

In  all   these   cases    it  was  held  that  although  there 
was   an  interference  with  contracts    ,  that  the  dajBges   that   re- 
sulted fro  I  such  interference  could  not  be   recoveredo 

In  the  first   case   a  planter  had  contracted     to    sell  his 
tobacco  to   a  firm  B  &  C,    and  a  thini   person  in  order  to   in- 
jure B  'c  C.havin^  no   interest    in  the  contract , induced  the 
Planter  to     break  his  contract,   and  the   court  held  he  was 
not    liable. 


"   *l^ 
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It.  ■•/ould  see.i  that   t  le  worjlit   of   autiiority  upon  tliis 
branch,  of   fie   svihject   sustains   the  doctrine   that    if   a  third  per- 
■3on     induces   another  to  hrea"''  a  contract   of   service  h^   is 
liablo   for  the   result  in-;   da-rnrje.      That    is,    I  thin^c  the  wei.^^lit    of 
aufiority   is  with  the  first   case  cited,    2  hllis  P:  BlacYourn, 
althou':'i   it    is   still  unsettled.      You  will   notice  those    are   con- 
tracts  not  for  t  le   sale   of  :.ierc  \ani.lise ,   hut  "-et-.veen  individuals. 

If  the   contrixit    is   for   tie    sale   of     lerchandise , 
either  fraud   or   <-.^ceit    is  used, and  the  hreac h  arises   as    one   of 
tji3   incidents   t hVc     kay  he    '\nticipated  f ro  i  co  netitio.'i   "".n  trade, 
such   "I  fiird   ■^erso  1  is   not    lia'^)le. 

I?or   instance,    a  fanner  ^oes    into    ta,v:i  with  v/oc.'l  ,    :aid  a 
merchant   ajrees   to    paj''     t-  certain    orice.      And  her  aerchant 
offers    a  cent    a  pound  nore   and    lakes   a  contract     liich  is 
bound  by  Aaoney    paid  over,  the   sa  le   as   the  previous   contract 
'.lad  Ijcen.      A  third  "person  raises   tne  bid  another  cent, 
and  bi-iys    it.      The   third  person   is   not    liable   to   either  one 
of  the   others  ,   because   it    is   public    policy''   to  allow  bidding 
and   sale    of    all  hinds   of   property   in  tn.e   o^joii  narhet  free 
and     un.traiiiieled.      But  you  riust   ::ot   cor-found  tlie   liability 
of   t~ie    Terson     w"io   breahs   his   coiLiact     v/ith  f..ie    .:)ers3n  who 
causes   ni  i  to   break  it.   The   fanner  i.i  t  .is  case   is    liable 
to    the     first   and  second  persoiis  for    x±l  daiia^es  which  the 
breach  of  tie  contr^jct   caused. 

""•ut    if    tb.e   third   person  i.iduces   one   to  break  liis   con- 
tract  by  voluntarily    interferi}c    he  would   be   li-Jble. 

68  Vt.    P.10  47   La.    An.    214 

I   cite   these  two    cases   to    sho-.v  -^.^^oAn  the   distinction 
between  the   go  won  law   rule   and  tj.e  civ:l_   law   rule. 

"^"i.ere    is    anof.ier  class    of   cases    in  wiich  a  person    i3y 
b^   injured  by   the   torts    of   anothero      The    relatio  i  existin-  betwoon 
lister  and  servant    is   confidential,    ^nd  there   is  an  inplied 
'jove'-.iant   on  t'le  nart    of    the   e-tployee  t'-.at   "le  v/ill  do   no   act 
■Thatever  duri  i.:    lis    -;  iploynont  which  will   injure   the   employer. 

,,A  serva-Tt    therefore     iny   not     lake  hi  iself   a    la^ster 
of   tha    secrets   of   f^e  business  and  u^e    sucn  inf  or.iatio.i   after- 
vards   to   the  detri-ient   of   "lis  former  ..laster.      You  villi  Ujider- 
^.tand  t'lio    loos    not   aean  ho  can  mt     laster  the  busi'iess  ,but  he 
-;an  not     laster  t'le   secrets   of   z  .e  business.      Eor   instance      if 
13   is    e.nloyed   ii   the  circulation  depart-ient    of   a  newspaper,    a 
copies    a   list    of    tlie    subscribers    and  zoes  to   a   rival  coiipaiy  with 
tnis   list,    the  court  will   enjoin  hin  fro  i  sellin_;    or   usinj  tliat 
list  or   any  person  who    purcliases   it. 

Law  Rep.    2nd  Q.   B»    1  Law  Rep.    4  Ch,   Div.49 

Law  Reo.    35  Ch.   Div.    449        114  .lich,    149 
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7/>iil3  a   person  is   in  the    employ  of   anotlicr,    lie  uay  not 
refuse   to   r>^o   anythin':   in  fie   line   of   :iis    emplojrnient  w]ien  such 
refusal  will  wor'c  his   employer  damage.      ?or  instance,    an 
en:::ineer  iu  tlie  ei.iployi'ient   of  a  railroad    ay  not    refuse  to 
haui  cars   of    a  particular  degcription. 

62  I'ed.    Rep.    796 
The   labor  unions   had  some   difficulty  vrit:i  the  Pulluian 
llf.'.'^.Co.    and  in  order  to   enforce   their   derrands  against    the 
PulLnan  'iEfG'Co.    they   enlisted  tlie  TiJn'^jineers  Union,    -ijid 
the   en/^ineers    refused  to  haul  Pullian  cars.      They    did  not 
refuse  to  wor'c  for  the   railroad  hy  refused  to   draw  a  train 
with   a  Pull  .an  car.      So    the   question  caiae  before  the  court 
whether  an  en^jineer  could    refuse  to  vrork  his   engine  while 
intho    euiploy   of    the   compa.iy  vAiile   a  PulLjan  car  was   attached. 
"'he   court  held  he  could   not. 

BOYCOTTS  AND  OTHER  CO  MS  PI  RAG  ITS    AHD  CO  rBIiIATIOlTS. 
A  con.B'piracy   is  a  co  foination  of  two   or  more   persons  by  concerted 
action  to   acco  \plish  an  unlawful  pur^oose   or  a  laf/ful  purpose  by 
unlawful  ::Qeans. 

148  U.S.    203  158  UcSc    564 

67  Federal  Rep.    698 
T]ie  case  at    158  UoS»    is   thw  colc'.r-atod  Debs   case. 
The  tern  boycott  takes   its   name  fro  i  tlie  a^'jent    of  an 
I ris'i*  landlord,   who  making   ?ii  isolf   offensiTe,   his  ene.'iies  de- 
teriined  not   to   have  any  business  with  iiim  and  to   prevent    others 
frou  having  any,    and   if   necessary     to   use  force.      And  since  they 
resorted  to    these    leans  to  (;et    rid  of    IrcSoycott,    the  unfortunate 
individual  :j;  ive    lis    na:.ie  to   tliat   sort    of    proceeding, 

55  Con  1.    46 
The  ten  stri'ce  '.las  been  defined  as   a  combination 
oinon  "  those   employed  by   otliers  to  compel  an  increase   of  7/a:;^es  , 
a  charge   in  t;ie  hours    of  labor,    or  ,Dome   other  c:iai-ge   in  the     lan- 
nor  ani    >X)de   of    conductirg     business  of   the    pri.icipal,    or  to 
enforco   soue    particular  policy     as   to  the  character  and  number 
of  tho  men  employed,   and  the  like. 

26  Orejon  541. 
Tow  you  will  notice  that   both  the  boycott   and  the 
strike    require  the  joint   action  of  several  persons.      And 
if  the   strike   or  boycott   is   lawi'ui,   that   is,      for  tlie    -xirpose   of 
accomplishing    a  lawful  act  and  the  means  used  are   lawful,    no 
damages  can  be   recovered.      But    if   the   strike  or  boycott   is   to 
■:.ccomplish  an  unlawful  purpose,    or  the   means    resorted  to  are 
unlawful,    then  danagos  may     be    recovereii. 

It   is   a  general  principle  that  '  every   laborer  iias  a 
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ri'-''^-*-.   to    ''ix  t;i.o  value   of  lii.i  services,    and  the  reciprocal   ri-jTit 
■belongs   to  tli-^   einployor   to    detemip.e  what  wages  he  will  pay. 
Tlie  CO  ibi  lation  on  either    jide,    on  tho    side    of   capital,  called 
a  trust,    or   on  the   side   of   laT-:)ors  called  a  Union,    is  made   necess- 
ary     \t  the  present  tiue  under  our   civilization,   because   if   the 
lalDorers   did  not      co  ibine  they  would  he  crushed  "by   the  capital- 
ists,   and  if   the   cvTitalists   did  not  co.ibine   they  would  he 
crushed  "by  coiaoetitors.      The   only   question  is   how  these    parties 
who  }iave   co  ibined  an--,  have  a  ricilit  to  ccibine,   .iiay  acco:iplish 
their  purpose    in  a   lasTful  iianner,    and  the  question  is   surrounded 
with  a  ^reat   deal   of  difficulty  on  Tooth  sides. 

113  Elass.    179 
Law  Rep.    21  Oi.   Div.    194 
Law  Reo.    4  Ap-o.    Cases    674 
4    letcalf   111 
The   first     ;eneral   proposition  is   that  i±  t!ie     co  ibina- 
tion  of   individuals  h.avin',;  for  its   oloject      to  coupol  hy  force, 
throats   or   inti.iidation,    an  enployer  to   condLict   his  "business    in 
a  particul?-r  way,    or  to    conpel  hiu  to    discharge    :)ersor.s  he  -Is^ies 
to   retain  in  his    e  .iploy ,    is  unlawful  and  such  cohbination  will 
be    restr-dned  ty   injunction. 

55  Vt.    46 
45  Fed.    Rep.    193 
77  "Id.    396 
In  this   second  case  the   question  was  between  a  news- 
parjer    a;'id  a  union  w:iich   soujht  to   coMoel  the  -proprietor  to 
employ   no   ono   except   u.nion    )rinters,    nxid  they   resorted  to   force 
to    orovent     ^.en  f  ro  i  wo  r''cin";  f  ron  hiii.      He  brought   suit    x^ainst 
the     union  and  the   courts   enjoined  the  i. 

In  the  laryland  case  a  iin  had  been  enployed  as  cutter 
by  a  nerchant  tailor.  Ee  did  not  ^elon^'  to  the  Knijhts  of  Labor 
and  they  -.lade  a  deuand  on  t'.ie  proprietor  that  unless  he  dis- 
charged t  lis  cutter  th.ey  would  taJce  everj'-  :-ian  belonging  to  t.oeir 
union  out  of  '.lis  euployraent.  The  enployer  decided  to  retain  Ms 
other  len.  T]ie  cutter  br  ught  suit  against  the  I-uiights  of  labor 
and  the  court  held  he  could  recover  all  the  da  .lages  he  had  siis- 
tained. 

I  will  cite   also   118    lich.    497 

1898  Appexl  cases   1 
This   last   case  was   decided  in  the  House  of   Lords, 
and  the  opinions   of   tlie  best   jurists   of  England  are  given     pro 
and  con. 

oOo 

.Ich.    1,    1901 
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L  T^   C  T  U   R  S      III. 
oOo 


In  one  or  two    lectures    I   shsill  call  your  attention 
to   tlie   RIGHTS   OF  1^/7  HOUilirRS   M^  BURIAi  RIGHTS. 

The   original  construction  of   churches    in  Tili"c;land  was 
patterned  oSter  the  Roirian  court  house.      There  were  two    rows   of 
colu-'.ins  which  divided  the  main  lood;:,'"  of   the  church  into   three 
portions.      T'^oat   portion  of  the  hody  of  the  churc?a  "betweeii  the 
columns,t!ie  .nain  part,   was   called  the  nave   of   the  cljurch,a  tenn 
that  we   still  use  hut    now  the  nave  vaeans  the  Miiiole  body      of  the 
church.      That  portion  of    tie   church  between  tlie  colu.-ins   and 
eitiier  side  wa:3   cnlled  the  aisle.      There  were  just   t'vo   aisles, 
one   on  each  side.      The  choir  ajid  chancel  was  built   on  tot  he 
rear  in  circular  fona.      The  outer  vestibule   of  the  c'lurch  was 
called  the  nartliix.      In  the  old  churches   there  was  no  gallery. 
After  you  ,r':ot    into   the  narthix  you     were   separated  f  rou  tlie  nain 
body  of  the  church  by  a  kind  of  partition  extending  upwards 
ei^jht   or  nine   feet,    and  in  this  there  were  t}.iree   or  more   openings 
-toiri-   fro  '.  the     narthi;^;   into   tie  nain  body     of   t!ie  church. 

About  the  mddle   of  t]ie   third  century  the  persons  who 
were  pennitted  to   enter  the  church  were  divided   into  fiv-^  classes; 
and  places  were  assigned  to   each  class.      There   were  no    seats 
or  pews. 

T*ie  first   class  were  the  weepers,    those  persons  who 
were  desirous   of  beconijv;    Te:nbers   of  the   church,    and   they  were 
confined  to   the  porch  on  the  outside,    and  not   permitted  to   enter 
the  church  until  they  had  been  there  'i  certain  length  of   tiv.ie, 
showii\-  th.at  there  was   a  bona  fide  "d.sh  on  their  part  to  becone 
members   of  the  church. 

The   second  class  v/ere  the  .learers  ,    and  they  stood  in 
the   narthi;c  or  vestibule.      They  could  not      see  laacli  on  account    of 
the   screen  but  tliey  could  hear     because   it  wag   an  o oen  screen. 
The  hearers   stood  next   to   the   open  space   on  the   outside. 

Between  the  ]iearers  and  the   screen  v/as   another  cla^^s, 
the  catechuunens ,   wiio  were    receivir^    instruction.      The  third  class 
were  the  prostrates  because  those  who  were  first     peixiitted  to 
3nter  the  cjiurch  v/ere   coupelled  to   tlirow  thei-is elves    o rostrate  upon 
the  paveuient    of  the   church. 

The  next   class  were  those  standir^;.      After  they  had 
been  prostrate   for  a  certain  lei-^'th  of  time  they     were  permitted 
to   stand  up  further   in  th_e   church,   and  these   could  re  :ain  after 
the   other  classes  h.ad  retired. 
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T;ie  5t:i  and   last   class   were  tlis  co  lounicants ,    the 
persons   vtio  had  been  adinitted  to   co:.iiun.ion. 

TMs   division  of   the  -nerabers   of  the  church  and  those 
desiri:-i~   to  belon,':;   to    the  cjiurch     is   of  no   practical  value   per- 
haps to   tlie  lawyer  except  to  show  tlie  Growth  3jid  devePopiae^   of 
the  church  and  church  membership.      At   first   no   part   of    tie  church 
was   set   apa-rt   to  any   -particular  persons,   but   as  we  have   seen, 
particular  classes  were   entitled  to   standing-    or  kiieelinj    room 
who   had  oeei  ad:iitted  to   t-ie  c^iurc'.i  as  comnunicants. 

This  continued  up     till  the   12th  or    13th  centiiry, 
at  which  ti:ue  the  custom  was    introduced  in  ISr^-land  for   the   patron 
of  the  church  to   reserve   for  hi.iself  and  family  a  portion   of   the 
aisle.      The   ori;in  of  pew3  was  this   custom  of  the  patron  of   the 
church.      Th.e   portions   of   the   aisles    set   aside  for  pews  were 
enclosed,    in  so  le  places  by  partitions  five   or   six  feet  high, 
■and  fitted  wit]i  "/indows  to   enable  the  occupants   to  see   the  min- 
ister and   T   portio;i   of   the  conj.recation. 

The  next   atep   in  t]ie  evolution  of   the  pew  v/as   for  the 
Bis:iop,   who  was  "^-^^   ordinary,    to    assign  pews   to   certain  persons, 
benefactors   of   the   church,   and  t?iis  privilece  which  he  granted 
was   called   a  faculty,    and  -.ave   tlie  ^-rantee  the   ri.;ht  to   use  this 
pew. 

In  tjie   absence   of  the  bishop,    the  church  wardens  ex- 
ercised this   povifer.      T]ie  wardens   in  the   ea-rly    -listory   of  ■^n-jlaiid 
occupied  ?.  very     proimnent   position.      They  were   the  cliief  men 
in  the   parish,    md  the  parish  i;overnment   for   several  centuries 
has  been  important    in  the   interior   of  England.      The  Protestant 
C}iurch  in  this  country  joas  still  retained  the  name  of  warden, 
but   they  have   no   such  powers  as  the  wardens   Jiad  four  or   five 
centuries  a'^o .      They  had  civil  ri.';:hts  because  the  church  at   t'lat 
time  wsis   connected  with  the  state.      Here    it    is   a  mere  private 
corporation. 

These   faculties  were  cjiven   in  connection     v^ith  some 
house   or  lands  within  the  parish,    so  tJiat   th.e  occupant   of  the 
house   or  lands  had  a  ri(i-ht   to  the   pew  as   appurtenant   to   t;.ae    .:>ro;.D- 
erty.      It  was  not   a   ri^'ht  which  belonced.  to    an   individual  as 
an  individual,   but    as  the   owner  of  the  property. 

In  the  16th  century  the  custo  i  becoine  ^j-eneral   of  pewir*;;:; 
the   entire  church,   both  aisles   and  nave,    and  certainly  duriiij 
tliat   century  it  was  not   unco  r ion  to  have   tlie  pews  furnished 
with   loc]<s.      The  custom  was   quite   universal  when  the  first    e.ni- 
C^rants  came  to  America,    and  the  first   churches  built  by   the 
Puritans   in     ITew  Er^^land  and  the  Cavaliers   in  Virginia  were 
su^Dr)lied  with    ^)ev/s  and  tie  oews  were  furnislied  with   locks.      Those 
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pews  'vere   at  first   stjuare   to   a^c c onodate   a  fa^.ily,    and   sucLi  pews 

vfere   coia.ion  in  this  state   fifty  years   e^:j;o.      A  por- 
tion of  ty^e  fo.'T^ily  sp,t  ^"^it  >   th*=!ir  "owck-   to   t!^'e  ^i'^ifter-      "^^^^e 
■minister     was   ten  feet   alDOve   and   tLe  people   ia  the  pow  could 
see  him  but  not      their  nei,:^hbors. 

Tliose  of  you   that  desire   to  jet  descriptions   of   the 
old  pev/3   I   refer  yoii   to   the   Church     lincyclopedia^   Title  ?ews  ; 
Heales  Histor;'"  and  Law  of  Church  Pews;  Eooker's   Church  Dic- 
tionary,,   title  Pews 

Iii  En;jland  no   one  not   a  iieribcr  of    the   church  could 
hold  a  pew       T:ie   church  was   for  the  benefit  of   the  parish; 
so   that   if   a  nenber  had   an  interest   in  a  pew  a  left   the  par- 
ishj   he   abandoned  hi^   ri  ;ht  in  the   church 
1?  Upper  Canada  CP.   88 

An   easeinait   in  a  pew  inisht  be   acquired  by  pre- 
scription, but   the   easenent  riUgt  be   appurtenant   to   so:  le  house. 

3  Adans  1 

At  the  c onion  law  the   freehold  of  the  parish   church 
ground  was   ^^  "^^-^  parson,    and   all  of   tL.e   inliabitantg   of   the 
parish  ha,d  the   ri;;ht   to  use   the   church  for  divine  worship. 

There  was   at   first   no    ri  ;:;t   recognized     to   sell 
or  let   a  pew  or  seat 

Law  Pveports   5   CP.    224 

All  of   the  pews  were  the   co:i  on  property  of   the 
parish  ojid  were   first  -leld  x'or  the  use  of   the  paxish.oners 
in  coupon  and  the  pari§honers  were   entitled  to  be   sep.ted 
so   ag  best  to  provide  for  the   accovii sedation  of   all. 

T]i.e  wardens  had  the   rijht  to  deter.. ine  where   a 
person  should  have   a  seat        It  was   the  duty  of   the   church 
warden     to   acco  i.iodate   all  tho   iiilar-bitentg,  but   all  were  not 
entitled   to   equal   accori-odations       The  i;clesia_tical  law 
did  not  recojnize   any  equality  betvveo;.    tlie   ricii  and  the  poor. 

The   owner  of    a  pew  wag   never    re  ;arded   as    a  free- 
holder      Ho  wa„   the   owner  of   the   pew  in   tlie  sense  that  he 


could   occupy  it,   p.nd   if  he  died   it  went    to  his   fpi.iily-      This 
of  course   in  Snjland  wag   important  for  the  reason  that   cer- 
tain privileges   are  jiven   to  freeholders        In    tiis   state 
it   is   only  freeholders   that     ccii  sit  on   a.  jury.      In  linjla.-id 
no   one   c?2i  vote  unless  ho   is    a  freeholder  or  has   a  certain 
i.icoi  ^e 

Law  Rep.    ^nd  CP.   104 

Law  Rep.    5   CP.    224-35 
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In  En.::;l8Lnd  the   interest   in  tlie  pew  is   a  niere   ease- 
ment,  a  r3^!it  to  oc'jupy  it  for  a  imrticular  i-'urposo  at 
stated  times,   not   different   in  that   regard  fror.:   rmy  other 
true  easement 

The   prevailin;:;  doctrine   in  this   country  is   that 
property  ri'^hts   in  a  church  edifice   are   the  sarie   as   those 
in  any  other  huildin^^',   for  the   reason   tliat  tlaere   is   no   con- 
nection in  this   country  between  church  and   state,  s, nd  we 
look  upon  a  church  orsanizatiou  as    any  other  private   corpor- 
ation 1  Greeleaf  on  Real  Property  44 

18  Vt.    29 
16  V/endell  29 
15  Vt.    119 
Same   case^    40  An.   Dec.   366 

Titles   in  this   country'-  to   pews  deper.d  upon     stat- 
ute law  anl  not  upon   the   canon  of    the   church,     ilo  canon  of 
the   church  can  affect   the   civil   ri.j^hts   of  the   citizen.      Of 
course   if  such  canons  are  made   a  part   of  the   contratt,   they 
do   not   affect  his   rijht,  but    they  8,f f ec  t   the    coiitract  which 
he  has  made.  30  Vt .    593 

Same   case,   90  Am.   Dec      6  53 

Since   in  this   country  the   title   to    church  property 
is  governed  wholly  hy  corimon  and  statute   Iwf,    it   follows   that 
a  church  corporation  can  create   aiid  transfer  pj^  estate 
in  land  or  buildin^-s  which  they  own,    tie  sSlic   as   any  other 
corporation. 

If  A  is   the   ovmer   in  fee  of  lands   pjid   a  huildins 
situated  thereon,   he  can  crant  to  3   either  the  house  or  a 
leasehold     estate   in  a,  rooi.:  or  any  part   of  the  house. 
Sinilarly,    the   owner  of  a  theater  could  convey  the  fee   of   any 
seat   in  the  theater,    and   such  foe  could  he   conveyed  uncondition- 
ally,   in  which  case   the  purchaser  could  occupy  it  without 
charge;   or  such  seat   could  he  :;ranted  with  the  condition 
that  the  purchaser  should  p.?y  whenever  he   occupied   it  the 
regijlar   rates- 

The  various   religious   corporations    in  this   country 
have  practically     adopted   one   of  three  different  plans   of 
disposin  ;  of  church  property  in  pows!    1st,   sellinj  the  pews 
outrii^ht ;  2nd,    renting  the   pews   for  a  specified  period; 
3rd,   depending  upon  voluntary  subscriptions   and  havin_,-  free 
pews 

How  in  these   lectures  we  have  nothin^-  to  do  with 
the   renting   of  pews   or  free  pews,  but  will  confine   our   atten- 
tion si;,iply     to   t]ie  first   syste-i  of   selling   the  pews   in  fee 
siuple.      In  this   case  the   owner  may  be   taxed   as   a  pew  holder 
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"but   this  ney  "be  dependent   on  T^iether  the  nevr  is    sold   outri^it 
in  fee    r,iv^lG  or  sold  conditioned  that  the  holder  would  pfjy 
auch  assessments   as   the  officers   of   the   church  nalce. 

I   ai.i  inclined  to   think  this   systev.i  is  j,oinj   out   of 
vo-jue,   hut   it    is   likely  to  be    revived  at   any  tine.      Fifty 
years   ago   it  was   coM'on  tlarou£;hout   the  country.     'Wliat   I   call 
your  attention  to    is   that   they  can  he   sold   in  two   diTferent 
Wi^s;   1st,    they  can  he   sold   absolutely     so  that    tlie  purchaser 
has  no  further  duties   to  perfon:i-,   or  2nd,    the  po\7  i.:ay  be   sold 
and  the  purchaser  sinply  has   the  preference   to   occupy  it,   but 
is   obliged  under  the   ten.is   of    t]:e   sale     to  pay  any     assess- 
ment made  upon  the  public   for  the  support  of    tlie   church. 

ITo'v  ^ile  the   title   in  the   owner  of   the  pew  is 
a  title  to  real  property,    the  title   is   peculiar        In  the 
first  place,    it   is   confined  to   the  pew       He   is  not    tie   owner 
of   any  part   of  the  ground   on  which  the  church  edifice   standg  ; 
and  he  does   not   own  the   space   above.      His   title   is    also   sub- 
ject  to    the   ri.;;ht   of  the   corporation  ownin  ;  the  building;; 
to  liiake   necessary  and    reasonable   chcja^^^es   in  tlio   interior  of 
the   church;   and   if   such  reagonable   changes  necessitate 
the  destruction  of  the  pew,   he  can  not   coiiplain  if  he   ii5 
given  equitable  coiapensation  for  his   loss. 

17  Mass      435 
Same   case,    9  Am. Dec      159 
109  Mass.    1 
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At   t];e  close   of  the   last    lecture   I   oaD.led  your  atten- 
tion to  tiie  fact   tliat  vrlien  tlie   ofiicers   of  tlie   cliurch  found  it 
necessary  to  destroy  one   of  the  pews  ovined  "by  a  member, just 
coinpensation  must   loe  made  for  suoli  destructiono      Tlaey  could  talro 
the  pews    if    it  vvas   necessary   for  the  :-jood  of  the   churchy   "but   the 
value   of  the  pew  must   be  siven  to  the  pew  holder. 

The   compensation  which  the   pew  holder  is   entitled  to 
for  tlie   loss   of  his   pew  is  measured     by   its  value  at   the  tine 
of   its   destruction.      If  the   church  edifice  has   so  far  fallen 
into  decay,    or  for  any  other   reason  can  no   longer  be  used  as   a 
church  edifice,   the   pew  holder   is   not    entitled  to   coupeiisation 
since  he  has   suffered  no   daroa^-e. 

■7  Pickerirri   3.38  24  Pickerinc    347 

47  Vt.    262  160  Jlasso    118 

You     will  find  in  this    ]£ut^t    case   a  very      full   discuss- 
ion of  this   question.      It    involved  the  whole    question  whether 
a  church  has   a  ri^^ht   to   build  a  new  house   of  worship   and  destroy 
the   pows   in  the  old  house  that  have  been  purchased  and  paid  for. 
The  Hassachus setts  Supreme  Court  held  that   if  the  church  by 
reason  of      decay  or  other  injury  could  not  be  used  as  a  church 
any   longer, the    oew  holder     would  not   be   entitled  to   compensa- 
tion;  but  when  t]ie   con-jreca-tion  had  outgrown  tho   capacity  of   the 
church,   the   cor-ooration     obtained  no    ri-jLit   to  destroy  the  -5ew 
without    first   c o^pe ns at i n:;  the   owner. 

The  fact,   as  we  have   said,    that   a  person  is   the   o^mer 
of   a  pew  does  not   relieve  liia  from  paying  assessments  made 
upon  such  pew,   unless  his   deed  relieves  him  froii  such  assessment. 
The  power  of   the    proper  ofiicers   of   the  corporation  to  I'lake 
assessments  upon  pews  for  the   support  of  the   church  de'oends 
almost   entirely  upon  the   statutes   of  the   several  states      and 
upon  the  canon  law  of   the  churches   themselves.     You  will 
find  when  you  come  to   exaiaine  the   statutes  that  certain  powers 
are  coiif erred  uoon  reli-^ious   corporations   in  regard  to  building 
churches   and  in  regard  to   the   support   of  churches.      Then  in 
addition  to   that   these  various   religious  organizations  have 
authority  to  pass   laws   re.'ju.lating   the  conduct   of  meiobers,    and 
the  authority   of   members   to  assess    pews  for  the   support  of  the 
church.  80  Me.    27  7   R»Io    69 

10  Johnson  217 
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Wien   a  condition   is   annoxed  to   tlie  sale   of  a   pew   in 
fee,sucli  condition  is   not  void.      As  you  understand,    if   a  nan 
sells  land   in.  foe   to    anotlier  and  puts    in  the   deed  a  condition 
that  he   sh-all  not    sell,    that  condition  is  void,   'bc-CHUse   it    is 
repUi'^nant  to   the  .^^rant.      Then  there   is   anot'oer   ru2e  ttgainst 
perpetuities,   whicli   is,    that   t]ie    rji£;ht   of   alienation   3!iall  not 
"be   suspended  for  a   lon,2:er  period  th.-'.n   3.ives    in  hein'j   and  twenty- 
one  years  thereafter.      Th';^se    rules   do   not   apply  to  pev/s» 

o  Gray   1  106  Mas ^    479 

This   CE.se   in  the    106  ilass^    arose   in   regard  to   the 
Old  South  Church  in  Boston.      Ivery  pow  in  the  church  was   sold, 
and  the     arrar^ement  vras  that  the  purchaser  should  not   sell  the 
pev7s ,   but  vrien  he  v/as    ready  to  vacate  the   pew  he     should 
offer  it   to  the  trustees   of  the   church  for  the   nrice  which  he 
paid  for   it.      One   of  the    pew  ]iolders   found  he   could  -irOre  no  re 
"by    rentiiTj  the    oev;  t'.irji  by   selliiTf;    it   bock  to   tlie  ch.urcho      '^F-ien 
the   officers   of  the  church  ascertained  that  he  had  rented  it 
they  too'"':  possession  of   it.    and  then  he  broia^ht   suit,    and  the 
court  held  tliat     the  condition  in  the  contract  was  r^ood,    and 
since  he  had  violated  tlia.t  condition,   the   tru?tees  had  a  ric'it   to 
ta''ce  possession  of  the   pe^T. 

The  Hon-Confonnist    Church   in  T^n^'land,    w^iich  is  any 
Church  outside   of   the  Protestant   "Episcopal    Church,    and  all  the 
churches    in  America  a,re    regarded  as   private   societies,   havin;; 
full  power  and  jurisdiction  to     condecan  or   reject  .lenibers  and 
deterrnine  all  questions   touchin:;;   doctrine  bm'X  practice,    and  the 
findings  of  their     courts  and  tribunals   in  this    regard  are  con- 
clusive and  final  and  there   can  be  no   appeal     to  the  civil  courts. 
In  other  to  rdg ,   the  State  has  nothing   to  do  with  these     private 
organizations,    and  thoy   stand  upon  the   sane  footing   as   the 
Ilasons,    Odd  Fellows,    or   at  her  organizations    of  a   social   na.ture. 

4  Moore  P.CoC    250  3  .loore   115 

If  the    rules  and  canons    cf    such  a  body   are  not   against 
public    policy,   the  courts   of   law  v/ ill  not   interfere    in  the 
enforcoment    of   such   rules,    on  the   application   of   any   person  who 
has   chosen  deliberately  and  voluntailly  to   enter  svch  a  body 
and  subject  liLiself   to   the  same,    provided  that  the  result 
of   the  proceedircs   is  merely  to   deorive  such   person  of  ner!ibers:iixj 
or  a  mere   riglit  to  meet   o.nd  associate   with  the   otlisr  nanljers. 
In  short,    if    it    affects  merely  his   social   relation  and  does   not 
touch  any   property    rjg'jts,   the  courts  will  not   interfere. 

Therefore,  if  a  nan  ov/ns  a  pew  in  a  church,  the  church 
can  not  deprive  himof  his  inteirest  in  t:mt  oew  by  e:.pelling  hi  n 
fro  1  the  cliurch.      They   can  expel  hin  fro  \  the  church  and   refuse 
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to   coixiune  with  lii"a,   "but   they  can  not   prevent  him  f ro  i  sittia;; 
in  the   pew.      So    if  a    person  iias  property      rj/;^"its   in  a    lasonic 
fraternity,    or  other  organization  of  like  c^iaracter,    they  can 
not   deprive  hiri  of  those   rights,    and  he  can  a.^^peal  to    the   courts 
if   they   see'c  to   do   so. 

I  cite  you  upon  this  proposition  x,\vo   Scottish  cases: 

22  Court   of  Sessions    290      23  Court   of  Sessions   314 
The   state   re^iards  the  const itutioiis,    canons   oixd 

by-laws  of    a  church  in  the   ]feht   of   a  contract; 
that    is,    a  contract  between  the   corporation  and  the  aer/ibors. 
So    lonr;   as  the  terms   of  the  contract    a-re  carried  out   no   one  can 
CO  iplain.      If  under  t]ie  canons,    so;ne  person  is   dismssed,    no 
one  c^n  co'iplain  because   such  is  the  contract. 

23  Court   of  Sessions    1314—30 

In  ot":ier  words,   \■^. en  a     lan  joins    a  church,   he   is    sup- 
posed to  Icn'dw  the   doctrine   of  t":ie  church  and  how  he  inust   conduct 
hi  IS  elf   in  order  to   reiiiain  a  ■.lember  of   the  church;   and  these 
canons    are   a  contracji  between     the  church  as  an  origanization 
and  the   individiial.      If  t:iat  contract    is  violated,    the  canons 
of  the  church  provide  how  he   S'xall  be  tried,    ana  if  the   tribunal 
finds     t'nt  he       has  violated  t]ie   doctrines  of   tiie  church, 
and  is  not  pennitted  to    enjoy  ::ae;iibership   in  the  church,   the 
state   lias  nothinj  to    say.      If  the   sencence   is  within  the   con- 
tract;  that   is,    if   the  church  has  proceeded  according  to   tlxo 
canons   of  the  church,    the  courts  will  not-    interfere. 
55   23  Court   of   Sessions   1332-34 

If,    however,    such  a  raeiriber  is   the  owner  of  a  pew, 
and  his  title  to  property      is   dependent  under  his   deed  upon  his 
remainin;^  a  meniber  of  the  church,   he  nay     a-piply  to    tlie   courts 
if  the  corporation   is      proceedine      in  an  irre:jular  .lanner  to 
expel  Mra,    and  the  corporation  wij.l  be-   coupelled  to   proceed  in 
a  regular  and  le.^ial  aannor.      His   property   rights  will  be   protected. 
Of  course   if  they   proceed  in  a   regular  /lannor   and  he   is  expelled, 
that   is   the   end  of   ito      These   sane  principles  apply  to   any  ofaer 
corporation. 

103  lUch.    437. 

This  was   a  case   in  wliich  tiie  rights   of  the  Macabee 
organization  to    ^  expel   a  person  was  before  the  court. 
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"■'"■Hri  nez'it    subject   to  wlaicli  I   sJi -.11  c  i,ll  your  attention   is 
BURIAL  RIGHTS. 

T^iere    is    so-ie   confusion   i^^  t^e   l-^:-^  in  this   country 
rer^ T,rdinr;   t'lis    subject. 

1.  '.VIio  '.ia£   tlie   ri'j:.it  to   deteraine    in  t]ie   first    instance 
where  tiie  body   of   the  deceased  shall  be  buried? 

2,  vTlio  has   the    ri;;ht   of    action  in  case   a  corpse   is   disturbed? 

I   ain  not    s-)eakin-   of   course  of  the    ri  jht    of   action  of 
the    state,   because    it    is   a  crirninal  ofj.'onse   to   disturb   a  grave; 
but      of  the  cases  where   a  private   person  desires   to     brin-   ac- 
tion w'jere   none    is  broujht   by  the    state.      Tiiere   a  iTian  dies 
and  the   onl^r   relatives   are  two  brothers,    for  instance,    one  belon;- 
in;;    to   the  Gat;iolic   Church  and  the   oQier  to   the  Protestant  Church, 
viTho    is   to  deter.iine  wliere  he   shall  be  buried?     Fortunately, 
these  conditions   very      seldo  i  arise,   but  yti.?.t   I   shall  call  atten- 
tion  to    is  the  uncer-tainty  of  the   law  in  regard  to  t^iis   subject. 

T'\is   confusion   in   this   country   arose   in    po.rt   fro  i  the 
fact   that  the  '^iClesiastical    courts    in  '^njland  had  exclusive 
jurisdiction  of  burials,    md  the   jvirisdiction  of   the  con  ion  law 
courts   was   confined     to    fi?    ri jiit    of  t  le  heir   in  the  uonu:aent3, 
etc.    erected  in  honor   of    the    dead,    they  bein     r;."i*ded  ^3  ^•^•^■'^^^"  "^^ ' 

■,nd  in  this   count  r,'"    all  the    jurisdiction   is   nonf  erred 
uoo.i    Lie    law  courts.      T"\e  c  mrch  ■\n<\   state   have   f  ro  i  t"'.e  first 
"toeen  united   in  "]n-;land,    "ind  th.e   cliief   di:nitarles   of  the  church 
l3av3  by     virtue   of  t'leir   office     be3n  alco    ore  liiient    in  secular 
affairs. 

About  the  year  700,   the  Saxons,    who  were  then  Chris- 
tianized after  a  fashion,    founded  churches  for  thenselves  and 
their  households   in  all  the   large   districts   of   In, land.      T-iese 
were  the   original   parish  c'nurches   of   "^n.laiid.      Afterwards   as 
population  increased   sever?;.l  c'lurches   were   established     ii  the 
sane  districts;    and  in  -lany   instances  th.ey   obtained  the   rijhts 
of  tithes,   burial  and  baptisnal    rijhts,   an  d  became   li'Tewise 
parish  churcies. 

Coaens  Digest,   Tilsglise,   under     "CnurGh"o 

A  space   thirty   paces   iii  width  around  the   parish  cliurch 
was  the   c]iurch  cemetery,    and  that   soace   extended   entirely  around 
the  churc]\.      ViTiile    tjie   ri'-j'n.t    of   sancimary   continued  in  "^a^land 
this   space  was   considered  a  sanctuary,    and  any  one  havii^'i  con- 
mitted  an  offense,    could  if  he  jot  withhn  thirty   paces   of  tlie 
church,   be  free  f  ro.i  arrest.      The  ground  upon     wJiich  the   church 
stood  was   .also  used  for  buryin;  the   dlstiri  ;ui3 jed  dead,    and  the 
walls   of   th.e   church  were   us^d  to   conienorate   t  '-.eir  virtues   and 
valor. 
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T'le  title   to    tlie  oliurc'i  and  c'lurc  i  yard  was   iii  t'le 
parson  as   a   rule,    especially   in  tlie   country,.      In  tlic  cities    it 
mi'; at   he    in  tne   c'lurcJi  warden. 

Co  ions   Dir:est,    Cemetery  ,A-2  A--S 

At   first  t:ie  c  lurcn  was   used  for    nny    :)\ir:,oses   ot'ier 
t'i\i-i  ]ioldii7';    relijious  .■i'^;etin{TS.      It  was   often  used  for  a  store- 
house  and  for    iv/r-^oses  for  whicJi  tovm  trails  at   t"ie   present   tiie 
are   erect e^^.      Tiie   pilgriii  fatlierg  lorou^iiit    ov^r  theso  custo  is   and 
v;it"i  the  i  t:ic.;   cnurch  was  called  a   "raeetinj  house". 

This    proraiscous  use   of   tie  church     in   tiiose   turbulent 
ti  les    led  to     laiiifest   abuse   in    hT^laiid,    and   early   in   t'le   17th 
centun'-,    1603,    a  canon  was   passed  prohibiting   the  church  wardens 
fro  1  nemittin  :  feasts,    plays,    honquets,   and  other  profane  usa-^es 
to  he  held   ii  fie   church  or   church  yard.      Lon;;   Trior  to  that   ti' lO 
1.   state  was  massed,    1^^  'Idw.I,    nrohihitin ;   fairs  to   be  held   in 
the   c'lurch  yards,   and  in  5  "Hldv;.   VI   severe   pe.ailties   were    enacted 
punishin'7   -perso'is  ^'f.io   should  en^^a^e    in  a  hrav/l   or  f  Jr^ht     with 
wea^pons    in  a  church   or  churc"\  yard. 

Co.iei:is   Digest,    A-3o 

By   the  custo:'!  of  "^n'-jland   eve.ry     person  dyin,;;;   in  a    par- 
ish who  was   entitled  to   CJiristi"ui  iDuri.iI   was    entitled  to  "be  burio   d 
in  z'\e  chvirc'i  yard  or  chancel,   uoon  t':e   usual  fees  bei  ij    i:\iA  to 
the   parson.      A  suicide  was  to  be  buried  at   the  cross-roads  and 
a  stake   driv ';n  thrcu^-h  his  bod^- ,    and  "litre  v/ere   certain  other 
persors  who  liad  been   excoii  lunicated  or  had  com.iitted  offenses, 
who  were  not  permitted  Christ i  ai  burial.      In  the  court  ry      one 
hundred  years  a^o  the  usual   fee  for  burial   in  the  c'nurch  yard 
was    3   s.    4  D.    and  for  burial   in  the   c'lancel    6   s.    8  dc 
C  onen  s  Di.^;  est,   C  eir.  et  e  ry  B . 
T]ie   chunsh  yard   ,    or  ceneter^*-,  was    regarded  as   belon,;;- 
inrj   to    the  church  and  was  consecrated;   a  custi.i  still   preserved 
by     the  Ro  ran  Catholic   Church  in  this   country. 

After  the  Horjan  Conq_uest   the  Eclesi&stical  Courts   -ad 
exclusive   jurisdiction  over  the  burial  of  tie  dead,    and  the   cLtuic}! 
had  exclusive   executive      authority   touvhin^     the  canetery. 

4  Br-idford  503,   Appendix 

I  call  especial   sttenticn  to    the  appendix  of  tliis  case, 

which  contains  a  full  discussion  of  questions      arisii-^j   in  re^a.-rd 

to   a  removal  of  some  of  the    dead  buried  undernea-th  an  old  churcli 

:n  Now  York  City.  ■      . 

See  also    3  Fillimore   355;      2  Barnweal  ^z  Al.    808 

This   case   arose   out   of  ;;;rave   robberies   in  "'Incjland, 
and  contains  a  full  discussion  of  the   rirjht    cf  buriaJ.,    the   interest 
of   tie   church  in  the  church  yard,   and  the   interest   of   the    rela- 
tives   01   the    dead   in  tic  crave.      It   holds     tloat   tJie   ri^lit   to  use 
ihe   church  yard  belongs  to    each  c'^neration, 

oOo larch  15  ,   1901 
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I   c:^J.ied  yovir  attention  iii  t'le   last    lecture  to    tlie   ia,ct 
that  under  tlie   coi:a:ion  la\7  systei  the   corxion  law  courts  had  ju- 
risdiction =jo   far  as   ^property   ri.jhts  \Yere  concerned  and  the 
eoleoiastic  il  courts    so   far  as  "burial   ri  ;]its  were  concerned. 
T"io   cleavn^'';e   lino  'bet'ivee-i  the  jurisdiction  of   t]ie  eclesiisticol 
courts   and  the   co.iionlav;  courts  separated  t:ie  burial  pure    uid 
si  \ple   fro  i  th.o  habiliments   of  the  ^'rave.      The  o^u.^rc''.  detemined 
w;io  were   entitled  to   Ixirial   and  in  what  nanner  they   sliould  b3 
buried;    tlie   law  courts    protected  the  heir  in  his   aroperty   ri.-jhts, 
bofi  in  the  toiibstone   and   even  in  the   jrave   clothes. 

4  Bra'liord   (IT.Y.)    503.    especially     the 
ap_')endix  to  th?,t   case. 

In  this   country     t]ie   law  and  equity  courts     ]iave  the 
jurisdiction  v/hic"\  for.iierly   applied  to     the   eGle3iastic?.l  courts 
and  the   co.iion   law  courts;    ^nd  they  determine  the   rijht   of  buri\l, 
how  the   parties   shall  be  buried  ,    and  the   property     interests 
connected  witJi  the  burial. 

The   statute   inmost   of   the  states  yaakes  t]ie  eicpenses   of 
burial  a  proper  charge   ac^-inst  tlie  estate   of  the  deceased,    and 
it    is   the  duty  of  the   executor  or  adninistrator     to  defroy   such 
expense,   which  is  aade  the   first    lien  upon  the  estate   of  the 
deceased. 

2nd  Ojueens  Sench  ki46 

~!ac  1  student  :.uist   oxa:.iiae  the    statutes   of  his  o-rn  state 
to   ascert  ii:i  what  the   re_ul  itions   are   Ia  record  to  def  rayin;  the 
o.cpenses   of      funerals. 

In  the  case   cited,    ?nd  Q,uoons  Bencli,    a  nan  di  od  '^'hile 
in  prison.      T":o   eicecutor  dCiianded  the  body  for  burial  and  Tvas 
refused   on  tlie  '.-round  that   certain  suns  were   due  fro  i  t!ie    deceased 
to   the    j'.ilor,    who     iroceoded  to  bury  the  body  iii  t]ie   jail  yard, 
and  held  the  bod^''   as   a    pledge  i"or  the  debts  vfhic  .  the   deceased 
had  contracted  in  the  jail.      T!n   e:cecutor  applied  to    the  covirts 
for   \  nanda  us   to    Uie   jailor  to  deliver  the  body   and  t^iat  writ 
was    granted     and   afterwards   the  jailor  was    .:)roseGuted  and  fijied. 

'^'.le  person  in^-'hose  'louso  -inother  dies  i?y  be  conpellod 
at  Goaion  la^v  to  bury  the  body, because  not  buryii\j  the  body  would 
create   a  public   nuis.-'jice.  * 

12  Alderson  r-  "lllis  773  . 

58  Howard's  Pr.    55 
98  Ilass.    538 
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TSJ  IIAS   Tin   RIG-i:   TO   BUT/     'Z'd'  DIAD? 

A  'p^rsoja  li  iself     i^^r     direct    i.i    drs   lifeti-ie  '-/liere  lie 
sliallhe  ■^airied  ojid  t'lo    lanner  of  his  "burial,    and  if   3Ug\-.  dir*ec- 
tionr>    are   not   contrarjr  to    7110 lie    policy   x\'\  are    rea;30;iaT3le  th.ey 
will  as   far  as   :.')os3i'.:>le  ho   carried  out.      Tills    reciuest   ncf  he   ..lado 
in  writinj   in  ones  will,    or   it   .lay  he    lade   or-i.lly     durin;,-   ones 
last   siclcness   or   evjn  lon:^-   hefor^  his   last   sicl:ness,"iiile  h.e   is 
in  health. 

93   Iowa   228 
s-i^ie   case,    35  Latvyers  Rep.   An.    S-j 

I:"i  f'is  case,    especially  the   latter,   yov.  ^-'ill   find 
a   iD-r^G   nuiiher  of   cases   cited   in    ^roof   \non  t'ds    su":.ject   of   '-fie 
ri'^ht   of    ^   oerson  in  Jiis   life   tine  to   deterciine  where  and  hew  ho 
GJiall  he  buried. 

I   aliio  will  cite  12  3  Calif.    285 

In  this   case  the   deceased  died     test?,te,  ■'.avinj    left    ■. 
will  diiposiH';;   of  his    nroperty.      He  was  a  native   of  Ireland  and 
died   in  California.      He     ia.de   no    provision  in  his  ••.all  for  hio 
burial,   "but   durin_   his    last   sichness  he    az^pressed  a  \7i3h  t":at    tlio 
body     should  he  tahen  bac.c  to    Ireland  and  buried  there,    .•'Jid  so 
i/lien  the  estate   c -^une  to  be   settled  the  vrLdow  -petitioned  the 
■probate   court    sett  in ;   up  the   facts   in  the  case,   and  ashi^ij  the 
court  to   appropriate  a   sufficient   sul-i.   The  court  -nade    ^ji  order 
jivinj    -^VOO.    to   the  vddow  for   the   purpose   of    rerjoviip;;   the  bod;/-  to 
Ireland    ind  bujryinc    it   there. 

The  widow  or  husband  first,    "'.nd   secondl;;,'"  the  h.e  ir  at   law 
lias  the  ri'jjit  to   detennine  where   the     body  should  be  burxied. 

93   Iowa   228 

You  will  find   th.at   the   decisions   o^f   the  courts    are  v^i- 
iforiuw.i  th.e   question     that   after  b^.rial,    if    the  burial  has  been 
made  wit  1  the  consent   of   the    partj'-  v/ho     lad  a  ri'2;ht  to   detomino 
ST'/iiere    it    should  be  buried,      tlie  body       rust   rest   fo  rover  w\ere    it 
was  buried,  ^iid  t'i.e    oartie  ..     cm   not   ch.aix^e  their  .•ij/.ids   an" 
afterwards    ijisist   th.  ',t   the  body   ^^   "'-H  bo   removed. 

Tie   courts  also   hold  in  t!i  5   above   case   th.at   all  perio  .s 
in  interest  should  "lave     the   ri'/it  to  visit  the   jravo  .it   a].l 
suitable  ti  les   and    ipJce   a^iy      suitable   dec 0 rati oii. 

'Tj.iile    I  person     r,y  diroct  where   his   l^^ody      s -.all  ■"  o  bur- 
ied   uid  his    direction   in.  t^i-'.t    rer,:ard  ivill  h-o    onforcod,h.o     i -.y  not 
o'tliervise    .''isooso   of  his   body  by  will. 

Th.ere   se  r.is  to   be    \  tendency   i:i.iod;rn  tines   for    x-.r:-.ons 
to     ive   or  sell  their  '-jodies  for  certain  purposes,    ^nd  ti.ds    rule 
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of  course  '^ooo  les    i' t-'no rt '^nt . 

L.'.w  Reports    20  Cli.    Div.    659 
s?u:i3  case,    21  Aiier.    Law:    Rgt.    508 
10   R.I.    2r? 
T'n    attitude   of  tiie  courts  u^oa  t'aia    subject    is 
tiiat   since   rites  of  "buri  ^2.  liave  bo  en  recojnized  for   2000  years 
uid  by    wrtf  races  for  a  ..Taca  longer  period,    no   individual  has  a 
ri:;!it  to  violate  tli '.t   instinctive  feeling  r;:iicli  is    recognized  as 
apolyin^   to  the  v/hole    race  to  burj''  their  dead;    and  consequently 
if  he  desires   to  .laVe   any  other  dionosition  of  his  body     it   is   a 
desire  v/hic'i  the   courts  \7ill  not    enforce.      He  ]ias  a  ri^-ht   to  liave 
his   body   disposed  of  as  the  bodies   of   his   fathers  have  been 
disposed  of   for  centuries,   but  he    'las  not    the   ript   to  break  in 
upon  the  custo:!;    so   that  he  viay     not   tuni  Jiis  body  over  to  a  hos- 
pital for  instoiice  for  the  benefit   of    scieixse   and  he  may  not  order 
his   body  burned.      ITov/  of  course  this    rale  is  not    a  rule  tlaat  -loy 
not  be  chai^;ed,boc  xise  tiie  custo-i  is  fjrov/inj;    in  this  country 
to  burn  the  body   instead  of  buryir^j    it  ,    and  it    is   possible   that 
we   shall  in  ti.ie   return  to   the  Ro.  lan  custov-i  of  burnin:^'   the  body, 
haviiV;   the   ashes  preserved  in  anum   and  the  urn  one   of   t}ie  oma- 
nents   of  the    larlor. 

It    is  the   ijeneral   rule  as   I  ]iave  :3iven  you  that    the 
husband  or  ^'/ife  aciy      detennine     ^vhere  the   dead     shall  be  buried; 
but  there     iny  be  circu.istances    in  a  .';iven   case   in  ^Tliich  the  courts 
^vill   s-^jy  th.it   that    ri^;2it   does   not  belon;   to   the  husband  or  v/ife 
in  tlie   first    instance,   biit  beloi^Ts  to  the   children. 

1-8  R,I.    155  IX)  Miss.    423 

60  Ilov/ard   368  47  Ilinn.    307 

14  Lav/yers   Re").    An.    85 

I  i  t'le    60  Ilov/ard,    a  raai  was   Married  a   second  tiiie  but 
had  no   children  hy  the    second    arrioce.      he    died  four  years    after 
his   seco.id  Marriifi-e   and  a  dispute   arose  as     to   tie    ri^ht   to  bury 
t3ie  body  between  his   second  v;ife  and  the  children   of  the  first 
wife,    and  tlie  courts   in  that   case  fjo-ve  the   ri.':;ht   to    the  children 
and  not   to   th3  'vidow.      If   she  had  been  the  r.iother  of  tho   children 
there    is   no   question  but   thr.t  her  desires  would  Iiave  been 
respected. 

\T:xen  the  body     lias   once  been  buried  with  the  consent    of 
the   person  ;.javin:^  the   right  to   desi:;nate  where  sziss.  such  hod^r 
shall  be  buried,    no    one   'las  tiie  ri.^it  to  re':nve   it  vdt:iout    thi- 


!'•■.: 


;;-■■     .''JDi^^  .•j6i-lA.  J.      ,      /--o   ass-:. 


.al 


.bSK.-.:.  oos'^c   /it^fo   ev^v;  ...   _    ■„      'o   po-x' 
-.     ,     .......    ,  ,  -.  ...  ^^ /n;  ci:Oi.  ric    o   6vr^r„I.-.  xt  .^..    ^.^-, 

::       :       .:;     iJJvOejD  tio^-J    yiucI'  o:''   oo.'"i    9loi:.V:  ^6^-d:  oJ  .   ;..fvicc." 

.  -  .1  ...  ., -^  7p.ra  ^    ■:J■,Ov-^     ,-i-.^.  ■''..■•,;. 

j:    .:y.   ox,    '-u-'       hXi-    lo  noxjxaorix.     -fax-jo  ^r-^  e: J^: ;  oa    a:;ii:  at  ex.    ix 

A.  .:;.^:-  .r-^    o/rr    j-on  axsxi   ei       ■   •    .   ;'^t.r'':;:"rincio.r     l(    ,  •■       -a-r.- 

-ooi^         .  ■    ■-'■:■  v:f   •.■J;OG    e.i:iL  rrr;;;?    fo;;       ■v^i';,  a"   J,.f-i:  i    ot    :i'.cfax/o   s-..^-   i:oi-u 


ir    aofxaxop    lo   .t  n  .oni-:;.,j-..i'..f  ^'lo:   ?  ■:j?"ii:i/.  to^'  ..■.r;^xr•- 
?■.:u5t^;--.    ..-     .. .:.  ^no  •   Oil^  xoi   9'.,-  ■^.,  .          ,      ,  :  r     .  . 
'or:   ;".x-  oxjJ^    :::j:..r  cins'z-:    :v';,ivr'.  ./^em/jn    v/''0.':;    c;xi. 
.    -  ,       .          .                 .                                  .       .X.  ,    ,             -  '       r    ^ 

-■.;..'n  o.  .Si:  :^       .   ono   /rxj;  eaf  r;nx:   rrr.c;njr-  x^x   ijo\'~rsGe't'"    •  ^'-.a/;.  .erJ-  . -/.xyx;.:.-. 

.  ■.:^    :!!jM'.i    ixoY  /iovx'    ev^j;'   I    8.c  olxri    [,r-:^>.!        :-';    aX    jT 
"i  ,'    ijo  V      '"^ 
■.;■  ;;■;■'■  orv  .;.1.?;i-a      jjj^e.ti;.  eil.    o::o-lx:    .■i^:.:.i'j:iO'j'iii       -v.;-.  e"xx\''  "ic    .^^.' Ja;:;: 
;c.   -Lli^i-v      .' .  ■  -"    - -■  ?   e-^SJiiv'      9iMr~iej9p      v.  :-.'-'' xx-.  ..     .     , 

f.:"::^  ::ox;..''  AX    .;>Bx^o   ::0"..:"         :'i:    '.coxi^' JG.^ii ;:;:.;  o  oc   y^'-     eiex.:-    ^xfo 

'■     '!'.■    ':■     ■  3ij.        .'J"    :: :'"      .■...■       '    .'         .      ;fr*."x^    'fj  .'      i'j  i'^   ^c:  i-.    •  i'i'^'' 

. ..'.  .:      ■   :'  .■  ■"    -OoxwJ:.    i    :'c;-fx'..    cifj   ::i 

■.:.-.-..-;  X-'  tx;oo9P    -  .  .     '         ■       -^        -  r..   .  .      ■ 

r,  !    +f.^•,r-^  ■■      2_f.   o  0  o'^f  j^   s+ijCi-xi"  ."  vsu:   ^■■>r  1":. '  i  ■•:,■  bi  our..     c;xi. 

...  ..■^.-.c.-xx    ,c..    ;'  -^--'   .-    .. /w      .J.  ^"7 -!.'••:■       ...  ovoc.  J.. 


v.!:if'.i.  Q 


>•        '■^• 


r    "        ^^  •  V,    -    =    1 


,T 


-f'  — 


:hLh'rj   e..L'       .■         ;  ..:•;    r  l':!    !^v.c;;    sa.co    J'.r^xiJ    :i    v^tjjoo   oxio'' hn/;  ,    ;^  ixv 
.;-eV'   •'-.•.^:   hii.'cv:   ao'il  .ob  -xe.:-    I.'^t^  ,J^;xcr  .rxoXvfse^jp    oa    'c:    o-rex::. 


jnoai.oo.  .9xxJr  '•-'^■t '■" -j-sx'.';     .•.osc'^  e;   .■  ■  c.- .  .ox:J-  •::of'\ 

Y;Lo^;    X:0:.:;:    JEJCS:    SIS:;.'.'    9oi3.fI- J,^C:.v<    v../    i; -:  .:  ■ ,  ^X.j   .^\i' XVX^i'.    !:Oc:*JCii...f-. 
:•...■    jjjiyi  j-x\^'    'x    ova  0-^   C:  :■   d-s,,l-i..ei.^'iij'',£'.   •■  f  ■    on    ..bex''':^   eo.   ..i.- 


V  V.'    .)   n  T   S    .  24 


consent    o "   '""\e   nro-oer   -^r.t'ior  itie.s  ,    juTici",!   or    Tunici^al. 
T'.iis    irooositio       ;oe3   just   o.io    ste^  furt'ier  fM.\t!ie   one  I  jave  you 
t;Lat  T/'iero  t"io    Parties   coj.sent  to   t'.ie  burial  tae   jo '';,'■    lust    reiiir.. 
Tills    "Jro  ")0  3itio  i   is   tx  it   tie    lartles  t  ;.e  iselves  \7io  have   ooiisentGd 
to  t]ie  burl  \1,    If   t:ioy    i.-reo  t"\at    tie  'boi.t/'      s'^ail  be    re-ioved,    tlioy 
liave  no    ri':lit  to  renove    it  until   t'.iey   nave    aoTlled  to   tlie  nroper 
autnoritles    ind   obtain.ed  nemission  to    ror.iove   it.      Ax'ter  t'lebc:^^ 
]iag   o/,ce  bee. I    placed  i:i  tne  tonb  it    is    i:i  cnar2;e   of   t  le  -.Tub lie  , 
and  tlie    oTiblic     aitiorities  iiiust  be  consulted  if    ^  seco.id  buri-.l 
is   desired.      T'lis    is  :ierel7  a   police   regulation  to    protect   tne 
public   lie>?J.tn. 

130   llass.    423 
42  ?a.    St.    293 

sxie  case,    82  Aiio    Dec.    506 
10   R.I.    227 

s?..ie   case,    14  A:io    Rep*    667 
T?ie   42  Pa.    Stc    is    a  case  where   xi  officer  who  had  served 
in  the     Ie::icaii  v/ar  vr?M  buried  and  the  question    arose  whether  h.is 
widov;  liad  consented  to   the  burial   or  wnether  Uiider  the   circu  istances 
sho  -".vas  not   in  a    pliysic.l  condition  to    ,ive  her  consent,    and  con- 
sequently    vrh.ether  '-f.\e::i  she  '.lad  obtained  pemission  of   the  public 
authorities,    s'le   had  the   rij;h.t  to   reuove  the  boc'.;^'";    and  tiie  court 
in  that   case  held  that    she  could  renove  the  body. 

T:ie    ri'-jjit    oi"  btirial      in    i    :)articular    pa.rcel  of    "•,  church. 
yar". ,    ivLthou;'i    :iven     by   deod  to  a  persoi  and  his  "leirs  does  not 
convo;''  the    absolute  fee.      It    is    rat'ier  in  the  nature   of    ^j1  ease- 
•lent;    thit    i.-i ,    t"i.\t   one   '  ^.as    a  ri:;h.t  to  iise    it   as   a  burial  'jround. 
It     -ives  the  ri  :"it   o.'  burial   in  sue'',    oo.rticular    mrcol  of  ^-round 
so    Ion;:   as   the  c'lur^-.  yapl   s"'.all  be  used  for  "'•uri  ■'J.    pur  ")osos   and 
no    lon-er;and  co:iseque.\t]y   if  the   authorities    decide  to  vacate 
a  corietery  ,the  bodies  thit  have  beenburied     there  ^loin  ,    re:ioved 
to   other  bnri  %1    ;rounds,   the    3-'.'ncr  of  the   lot   i.i   such  "bxirial  ^jround 
can  not    object. 

22  Barber  42 
88  Pa.    St.    42 
•32  Aia.RT.    417. 

Althotigli   a    1  ui  :ir:y  have    \  deed  to    a  lot    in  a  ceneter^'-, 
if  he  peri'iiits    a  third  person  to  bury  his   dead  in  th^t   sine   lot, 
the  person  wJio  thus  buries  iiis   dead  in  the   lot  alias   an  interest 
in  the  to  ibstone,    and  he  "nas   al  lost  the   sa^ie   interest   as  he  would 
if  he   ovmed  the   lot   itself.      This    is   a  condition  of  o  --nership 
wliic'.i  does  not   appear  in  .any  other    ^ro^erty. 
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T'le   interest    ii  t^ie   to   ''ostone   and  ot'ier    property   ri-;''t3 
ill  tlie  rjrave    jo  to   tJie  iasio:  person  ^tio    is  t  lus  ponaitted  to  hury 
"lis   dead   in  t'le    lot,    alt:iou;'i  ]ie  ii^y   not  be  tlie    o'vnsr  of   t:ie 
r;round.      If   a  person  co  iiits  a  trespass  ".ig  c  ui'-jrii^j   a  -proper 
ac  t  i  0  n   Tor  mx  n  i  3'  i  lent . 

4  IT. II.    415  20   Rolo    646 

T-iio   case   i  .  tjie    2.)  lido    co;itains   a  very   lucid  dj.s- 
cus3io:i  0:-    t  '.is    saiojeot.      'P-liey  po:".nt   out  these  "^uirial   rijlits   and 
interest-3  wi.iG:i  f  le    y-mer  of    \  to  ib  iio-s   in  the  to  ib   althou  ;'.-i   ■lo   is 
not  t"ie   o-^ier  cf   f.ie  ground.;    and  t]ie3'-  point   out  t.ir.t  ;rou  ■.ray  not 
levy    ui   executio.'i  upo  •    a  persons    i.iterest   in  a  CT^ieter^''  and  sell 
it.      They  point    out   t;at  yov.     i,?y   not   .iort:ja^-e    it.      A    lan     lay  ' -.ave 
a  lot    i:i  -}.  ceuotery    -"aid  if   so  ho  !.ias  o,  ri  ,ht   of  course  to   sell   ito 

PROPERTY   Ria'ITS   I  i  A  D'^AD  730DY. 

'Tiile  tVio   early  '^n:li.:;''.  deci.iions  hold  t"iit  t^iere  can 
bo   nj    ^ro'oert;,'-        ri  :'xts    i;i  a  doad  hc^r^t-ie  trend  of  .loiern   d^cis- 
io.a'j    is   to   the   of  feet   t'wt   there   i;j      such    \  quo.si  property      in- 
terest  aj     'ill    ;ive  tho  ne::t    of  'Tin,    i  ■.cludiii^    in-  th^.t   ter  i  t!ie 
husband   or  -'.Idov/,    'fie    ri  ;ht   of   custody     h3for3  huri  .l,~^id  the   ri  ht 
to    Taint  \i"i    '-  ■■)ro-oer  action  to     ;)res-3rve     the  hody  fro  .  re  aov ',1 
.Tater  burial. 

Th?   deoisio  is   are  unifor  i  t  .at    so   far  as      a  dead  ho 'it'      is 
co.icemed  there  was   no    -jroperty      ri,;!it3   i:'.   it.      I   su  v")0se   t '.  it   f '.e 
law  courts     held  tn.at   there-  were   no   property     ri  ;"its    in  o.   dead 
body  ■'"•  -cause   thoy     did  not   i.vish  to   co  la    in  conflict    at   all  '.vit  . 
the    eclesiastical   courts.      T'.ie   eclesie.s-cic  '.1  courts   deter.iined 
whether  the    oeroo  i  vras    entitled  to   C:iristi\n  huri^l  and  "ii-iviiV; 
detenained  f.xat   they  deter  lin.ed  how  he   s]iould  he  buried.      Tie   larr 
courts   caine   in  -and.  the  question  v/as  v/here   their  jurisdiction 
should      CO  nenc  e    and  "low  far   it    e::t ended.      If   it   v/ent   to  the  body 
itself   it   would    interfere  v/it";-.  the   eclesiastical  courSs    in  deter- 
rain-  where   it    should  be  b^iried,   becnuse  of   course   a  person  v/ho  has 
the    ri'-;:.it   to   deternine     how   it   should  be  buried  iins   the   rijht    of 
custody   of  fie  boi''v.      PAit    if  there  was   a    -iroperty      interest    in 
t-ie  body  tnoxi  the   co  i.ionlaw  courts   could  obtai.i  the  custoc'.i''      of  t!ie 

body,    and  you  would  hav";   a  conflict  between  the  two    rj^^hts.    So 
the   CO  T  ion  law  courts   for  the   purpose   of     ;ivi:r;   t:ie   eclesiastical 
courts    eicclusive   jurisdiction    oer.iapj    stated  f.iat   tnere  v.rere  no 
property   rijhts   in  the  body   at  all.      f'.xere  were    property    rrjhts 
in  the   coffin,    in.  tn.e   to  ib,an.^.  everytiiin;  e.:cept    the  body   itseli". 
But    althou  ;■■.   there   is   no    Property   r^jht   in   it   there   is   the   rijht 
of   custody   so   that   the  body  u.?^  be  buried  an''.  t:iere    is  a   rijht 
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to    ^nint^-i  1  i  ■>"iol-\te  the  '^rave   30  t:i.n,t    if  a:iy   one    interferes 
\7it".i   it   t'lG.y     iiy     "bo    ■Ttmia-ied. 

1%     1:^.3  s.    423 

13   Tad.    134 

47     li  41.    307 
It    is   :\  iiisd-3  io-«jior  ?-x   00  iL.ion  law  to  reiiiove  a  bociy   after 
"buri  \1  without    uitlior  ity .      jU.t.  ou  .h  there  was  no   "property   rl^jht 
in  the  bodi'-      itself   so  th.-'.t   a    person  could  not  "le   arrested  for 
larceny   if  Jie   too':  tho  body,  yet   he  vras  f.xiilt   of    \  crir.ie   if 
he    interfered  wit  \  th,e   last    restiii':   place  of   t'lf^   dead.      It 
vras  a  lolony     to   steal  tho   shroud  or    aiparel,  .nd  taVinc   out   doad 
bodies   for  the    Turiose   of    Ussection   is   an  i-.idictable   offense. 
So   that  under  the  co  iion  lav;  tiiis   peculi?.r  state  of   aff?,ir3   e.zist- 
ed:      If     i  ;mjio  "le'ied  a  grave  ?.nd  stole  the  body,    leaviii .    ill  tho 
{;r?.vo  clothes    in  t'le    jravG  he  was  -xiilty  of  a  .ii3d"!"aeanor   only, 
because  he  had  si  1  ^ly   disturbed  t'le    ,rave;  but    ii    in  rer-ioviiij   the 
body  he   too':  tho   shroud  he  vms     xiilty  of   a  felony  because  he  had 
stolen   so  .le  thin     tiat  wa^    of  value. 

8  Abbott's  How  Series    159 

7   Co.:  C.C.    ^14 

2nd  Ten  Re-.v    733 

53     C-1.    226 

58   S.'7o    Rop.    213 
T;ii:3   last    is    ■^■.  Tennessee  case.      There    is  no   statute   in 
Tennessee   in  ro'jard  to    tie    rojAov-l   of  a  body  or   in  regard  to    the 
sale  of   a  do?-d  body,    so   fiat   the  co.iion  Irxvr     rule  applies.      In 
thij   case  the  poor   auth.orities  turned  oever  a  bo ''y  to  '^e  bured 
by  the      proper    jorso.i.    T-i  .t    :>erson     iido    irrait,"^:  ic-ts  with  another 
to   sell  the  body     to    a    losiital,    and  30    instead  of  buryin':^  the 
body  he  buried  the   coffin.      Tho   case  went   to   the  Su':)re:ie  Court  to 
deter  lino  ':'-het-aGr  he   had  co:.uitted  an  offense   in  sellin;   the  bo^-^. 
It  was  held  fi\t  -'hile  t?aere   is   no  value   in  the    ^iroperty     t   all, 
that    tho   ri  ;  \t    of  burial   is  a  sacred   rijlit  ,and  that    lUTy   one  t:iat 
interfere.3  wit  a     it  by  sollin.;  the  bodi'  has   at    tiie  co.jLion  law 
CO  i-iitted   a  hi';h  aisdene.uior. 

Because   thero   is   no   property     ra^ht   in  the  body     it  can 
not  be   reploviod,    lior  canit  be    replevied  under  pretext   of  2sre- 
plev;>'-in';  the  cof..hn   - 

1  ;iOo    AtOo    136 
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You  'vii:..    ;ataer  fro  i  VTiiit   I  ":iav3  s  \id  t'lat   t.iere   ia 
no     iiestioi  '-^ut    '-/'at   near   relati  /  es  'i-xva   a   rijVit   to    t.  lo  custody 
of  f.iQ  ■^"io-'y   03."  t"ie  deceased,    ao   as  to    prepare   t?ie  loody  for  nurialo 
The   only     question   is,    since  tliere    is   no    property   r\;!it   in  t"ie 
dead  ^.^ociy   itself,   liovi  tnat    rijlit   of  custodj'-  can  loe      enforced 
if   it    is    interfered  with.      If  th^  bocly   is    in  t'le  possessio.i  of 
a  third  person  wiio   refuses   to     deliver   it   to   tie    >arty  who   is 
entitled  to  t'le  -oosjession  in  order  to   "bury   it,    ca:i  he   ohtain 
Such  possession  and  how   shall  he  proceed? 

First  I  call  j'-our  attontio-i  to  a  decision  of  the  Sup- 
reme Court  of  .Iiclii,3an  found  in  the  5th  Detromt  Le.jal  ITews  918; 
■and   119  Ilich.    550. 

Thics   was   an  action  'broujit  by  a  party  who  was   entitled 
to  the   custocty-   of   a  dead  body  for  th.e   purpose   of  burial   ajainst 
certain  i\ ndertalcers  •w/lio    refused  to   deliver  up  t'\e  Ijody.      The  body 
had  been  turned  oevor  to  the  luidertakers  by  t'le  coroner,   and  thoy 
refused  to  deliver  v.--)  the  '-.ociy  unless   the   e;:penee3   ^rere    laid. 
The   party  brou;:ht    replevin  to   o\^tain  possession  of  the  body, 
ijid  the  Supreme  Court    of   tiiis    state  hold  t". lat  that    actio^i  could 
not  be  Maintained  for  tie  reason  that   :io  action  of  replevin  c  "in 
be  viai  Tt">dned  for  tie    possession  of    property  that  hats  no  value. 

"'I'ow  how  far  t]ie   court  would    ;o    in  holdin;   that  you 
could  not  brin  :    replevin  for   so  le  heirloo  i  that  was    ahsolutoly 
worthless   in  t'lo     iar"k:et ,   thou  ;h  of   so  lo  v?,lue  of   course  to   tie 
owner,    I    ai  n;  f^T  to   s-iy.      It   seeus  to    le  fiat  t:io  Supreme  Court 
of  t'l.is    state  v/as  a   little   ;:"inic  ^l  wnen  thej'-   held  t."iat  a  person 
could  not     nl  itain  an  actio,:  of   reple  in  for  a   dead  bod^r  whici  he 
was   entitled  to  the   oossossion  of    in  order  to  burj'-  it, because 
forsooth  it  "lad  -ao     larket  value.      But  tliat    is   the   law  of   tiis 
state,    and  in   this   decision  they   co.iient    on  other  cases,    and  I 
will     ive  yovi  t  .ose  cases: 

Law  Reports      20  C"ia:nc.   Div,    659 

1  IIo.    Appeals    141 
99  ilass.    284 

37  IT.Y.    Superior  Ct.    471 

2  Q,ueens  Bench  246 
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lTo'7  if  fiere   is   no     property      rijit    ia    ,  dead  ■':od7  o- 
course    \    lor.bo  :  c  '.i   .lot    suffer  i:a  ' lis   -poc^cet   for  aii^'   injury  'lo.ie 
tajt^i-^  clc  %d   ■•^O'^y;    so  t'-x-^.t   if  V.io  'lody  after  deat;\   is  riutilated, 
Jio  cai   nr  t   re  lOver  rz-Ty   dan^e  ;   for  f  le  .uitilatio-i  jo   far  a-3  tae 
Tro'per'v"    ri'its   in  t:ie  'oc'^   are  coacenied. 

But   notv/itlistan  linj  t.iat   fact,    tliis      rijat    of  custocl;:;'- 
carries  ^  it:i  it   tlie   rijlxt   to   recover  i;i  tiie  nature  of  da.n,:;es 
for   an;^''     .njury   to    tfie  body;"but  tlie  da;.ia:;es  vr'.xic'.i  ar9    recovered 
are  daia.-es   for   injury     to   tl.ve  feelinv;s   of   tlie  "oerso,!  entitled 
to   the   cistody  of    fie  hody. 

Griffit.":  V.    Railroad  24  QSn,   Rep. 
21  Ainer.    Lav/  Rejister  586 
6  A-ier.    Lav/  Review  182 
47  :ii  n.    307 

I  1  t'lis   first   case  the  .action  v/as   not    sustai.xcd  "Ijecausc 
it  v/aj  I  rou^ut   loy     tlie  ad  Ti::istrator  to   recover  fro  \  the  Railroad 
Co  i.^apy    '-"or  ne:jlisently  causi:r;  the  trairis   to   "^ass  over   tie    dead 
■boT'y.      ;  t  v/as  'void     fiat   so   f?.r   as  the  acini  nist  rat  or  was  concerned 
he  was   .  et    so  con  ectcd  v/it  >   th.o   dead  hody     th  it  ho  could   recover 
for   the   -iLitilation. 

In  the   6  Aior.    Lav;  Roviev/,    the  ho 'y    o  '    \  v/o  p./;  vras 
turned  .  ;over  to   a    .o;-   ■^je   .at   fn  request   of   the    i-ysiciai  "/.n 
dcjirel   to   o:i:^..ii no   the  throat   to   aocert?jin  the  cause   of  the   di.j- 
ea:ie.      : 'or    so  le    reason  thcr.'-  concluded  to   retain  the  '  o  y,    so   frcy 
hurled     .  cof--i:i  filled  wif  .  ^//oo'"..      Rut    \fterwards   it  ctio  to   t'lc 
icno^-'led    e   o:-;"  f  n  '  vus"-;  uid    V  .at   the   oo  y  v/a.i  not  Iririo'"!.  an.  1  he 
hrov.  "it    actio:i,an'   f.ie  court     :?ve  "}.i  i  daicicies    and  co  vp-Jlled  fxo 
physic i  VI  to  hur;/   the  '"0':\y. 

'Zi^   ri  ,  It      o   recover  dari-fes   for  fie  unlawful  inter- 
f  eronc -!    -df '.    :    -)er  so ns   ri  . ht   of    possesji  rn  to   bur:'    a  dead  body 
droends    ■..i-)r,    -ion    a  strict     iromrty      ri -.ht    in   the  body  itself, 
but   uio  i  fn  fiiCt  -:-.:iat  fie   i  iportant    ri.;ht  to  liave   and    laintain 
the  Gus  ;ody  of  th.o  "-^ody  in  fie  condition   it  was   at  tne   tine   of 
the  de-vVi  'las  beo.i   invade-,     nd  if   suci   invasion  "las  caused  no.rtal 
suffer!  : ,,    :3uc  i   oufferi'i      is    :o   bo    regarded  as    \a  olene.it   of 
sue' I  di   lajos.      And   ind  ee^l  it   is  the   onl;'-  eleuent    o.:  d  v-i.-i,^es  , 
because    since  the  body     has   no  value,    .my   injury  to  fie  bo  y  c  ui 
inflict    n.»   injury  u-»on  fie  perso.i  entitled  to    tie  custody. 

1  Ameal  Div.    (IT.Y. )    551 
169     Lass.    57 
47     rin\,    107 

I  ;  fie   169     lass,    a  father    aintained  an  action  acainst 
the    )fi  icers   of  a  hosnital  for  per.iitti:):   an  ?-utop.y  upo  ifne 
body  o.'     ■ 'ds   c'lild  and   recovered  dao-'jes. 
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T:\e  St'-'.te  "las   a  ri  -iit   u.xder  certiia  circu  ist-',nG  3s  to 
order    1.    lost     lortoi  e:cn.  li  latio  .   j.:   n   dead  body,    .:\nd   incase  t:io 
ZiJXKLmc  coroner  does   not    ict  wn^atonl^r  ,and  the   dissectio.i   ij    prop- 
erly   n.de  30   i.s    aot  to   disfi  ;ure  Tie  body  u/aiecessarily , 
neither  the  coroner  nor  the  -oJiysiciaii   is   liable.      It   is    in   tie 
interest   of  the    xiblic    t:iat   tho  dead  body  s'lould  vuider  certain 
circu  ist  mces  be   o:cTj.iined     by  -.xiysicians   in  a  post  iiorte.i  e:ca:.i- 
inatioii,    incase  they  thin^c  the   death  ia  caused  by  so  le  foul 
means. 

32  Atlantic  Reporter  177 
81  i,Id.    358 

In  t:i.i3  case   a  .lan  iiad  his   le^'   crus^ted  upo  .  a   railroad. 
The  liospital  performed  ?ai  oLruxtation  but   the  perso.i  died  wjfdn 
a  few  hours, and  tlioy  "leld  a  "lost    'lortei-i  ex-uiiiaation.      There  was 
not  iTuch  doubt   as  to  what  caused  the  death;   it  was   either  the 
accident    on  the   r.ailroad  or  the    U-iputation  of  t.ie  lee;.      But    t.\Q 
court  held  tJiat  wider  the  circuastn-iices    in   th-'.t   c:\se   they  were 
justified, and  fio  widow  could  not     laiat.ain  an   action. 

In  closin;  this   subject  of  burill  ri  hts   I   aubait   to  you 
a    oroble.a,   which  will  enable  you  to   a  nly   the    -jrinciples  I  have 
civ en  you. 

A  is  the   oT^ner   of  a  vault    in  cerieter^^  X,   which  !a  3  been 
in  po.isessioi  of  A' s   fii.iilj'"  "for   several   '•;3neratio  ..i   and  has  boon 
used  du.rin  ■   all  tb.at  ti.  le  for  burial  purposes.      B,    ''.  3tr;?ji:^er, 
entered  s  xid  v  ailt    and  rerioved  tJiorofro  i  the  3?cull  of  A' 3   ''jri^id- 
father   and  now  "i.as  t'lo   s^'aili   in  ."lis   "ooj, session. 

C  vn  A  CO  ipel  B  to  restore  tho  3''aill,and  if  30  i  by  what 
action.  Sccon.lly,  cv.i  he  recover  any  dv.ti^*es  fro  .  B,  ?Jid  if  30, 
what   da  ivjes? 

In  Goniectio  I  ^^it^i  thi.;   sxie   subject,    it     wy  per..>-aps 
be   of   ijiterest  to   tiie  class  to   call  attention  to    tie  old  rijit    of 
sanctuary,   not    -so     uich  because    it  has  ver^'-  rmcli  to   do  vrif'.    iod- 
ern   law  u-io'i  t;!.ii   su'^ject,   but  "l^-BC'uise   it  is    intiiat"?l.y  con  lectcd 
witb-  1i\^-lis;i  history    and    \11  'listory   down  to   a  few  centuries   a_,'o. 
Of   course   I  .ai-i  onlc^     callinj  your    attention  to   the   s;uictuary 
under  the  cci.non  lav/,    not   the   sanctuary  under  the  Jewish  law. 

Pro"  1  very     early  ti  les    in  rUn^land,    at    least   as   ear]:/ 
as  the   7th  century,   the  c'nurch  was   used  as    sanctuar^^"-  for  cri  fi- 
nales  fleein;   fro  -.officers   of  the   law.      \7iHicu:i,   the  Conqueror, 
ordained  that  whoever     tooh  a  person  v;ho  had  sought    a  sanctuary 
or  an  abbey  should  be  fined  100  shillii\:s;    if  the  person  was 
taJcen  fro  ia    Parish  church   30   s;    if   fro.i  tlie  church  yard  10   s. 
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T:\  one   village   tlio   s.'Tj-ic"':Ai.?-r3'-      covered  t:ie  'viiole 
vil  -a'-;»3   and   a    lor'.ioi  or  t"ie  coiAiitr,/    sur  round  in ;.      Four  storie 
crosses  '7ere    set   r.i   in  e^cii  ox   t]ie    li/iwnj'-s   leaclin_j   to   t]ie  cnurcli 
in  t':.  vt    /illr?^-e,    v.vl  eacli   oii"  tiG   cros  .e;6  "lad  tlie  word     so/nc'cuariui'.i, 
■■^iid  it    larked  tno  boundary'-   oi"  the  sai'ictuary.      So   tliat   if  t'le    yer- 
jon  succeoded   in    jetbinj    oeyon'\  t'lis  cross  '.le  v;as  wif  lin   the 
sanctury.      If    \  refugee  was   caotured   inside  the  cross  the   officer 
was   fined  16  -oouids;    if  within  the  to"rn,    3?  •'iounds ;    if  within   tiic 
c'lurch  yard  48  -pounds;    if  ndthin   t3ie  nave   of  the  cliuroh  96  oourids , 
if  within  the  c!ioir  144  pounds;    .and  if   tlae  refugee  had    reached 
tiie  hol3''     relics   near  t'lo   alter,    tie  dTficer     wa,s   e-ccoii  unicated. 

T"\e  cu  Inrit   seoki^r;  the   aid  and  iju.nort   of  the  church 
was   furnished  v/if  l  food  and   sn.elter.      .Ion  were   stationed  at   tie 
door  of  the  c  lurj'-'.   at  all  hours   to  receive    refu:jff7es  ,and  as   soon 
as    a  fuii'itive.  was   aduiitted  t'le  bell  was  wrun^-   notify  in  ^   ever:/  one 
wit  \in  'learin;  fiv':   p,  fugitive  Ixad  sou-jlit   the  sanctuary  of  the 
c!  lurch. 

A  record  was  hent    of  tn.ese   fujitiveso      If  tn.e  fu.itivo 
would   not  c0M@   to   tenns  vrlf.x  those  "lO   had   i:ijixred  wit'..\in  forty 
d:iy;3   'lo  was    at    on<-)   ti  le   required  to    abjure  t"ie  hin^do  i. 

Tho    san.ctuar;^  v;a3  aboii3.;..cd  in  "Tn._;lTiid  by    statute   in 
the  ti  10   o:'  J  vies   I. 
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T3^  RIG-TT    :i?    ?  IIVACY.      You  understand  of  course    ti^t 
tlie  court     "i-,ve  to   do   v/it  ■.    property   ri^'iits    ;)ri  arily  and  not 
witi    ior?-l  o"  r.i^-ations,    ;uid  upon  tliis    su'Dject   I  call  your  atten- 
tio.i  to  -irit   e.ztent  tj.e  court  wil     vo  to    protect   a    persons   ri.jlit 
to    privacy,   laow  far  you  c  vi  coaoel  by   .'-egjal    process   anot  ;ier  to 
viind  ?\i3   own  lousinesj  .and  not  to   i;iter  leddle  wit^i  your    orivate 
matters.      T.iis   is    .a  riuestion  not   readi'-y  or  easily  answered. 

Vf  en  an   3i3tu\l  da.x>^3e  caabe    s'lovrn  to    propex'ty,    relief 
wil.  be    _,iven.      T'le   difficulty  arises  'Tien  tlie  action  co  iplcJLned 
of     .ny  not    lalc";   a  person  any   poorer  aeasured  in  dollars  and  cents, 
but   si  :p?y    lairs  ':\±m  uniiappy   ojid  miserable  by  injuring  ais  fsolin^-s. 

T:\e   ?'.orr  of    slander  is   a  f ami -iar  illustration.      A  accus- 
es B  of    a  felony  but   not    in  t'le    presence  of   a  tnird    person,   and 
since   t'xere   is   no   trird    person   present      tJiere   is   no    vablication, 
\nd  ti.ere  beinj;   no    nublicatiDn  fxere   is  no   slander.      B  so   far  as  liis 
feolinrjs   are   concerned  lias  bee-.^  injured.      T:ie   law,   liowever,  ;jives 
lii  1  no  remedy.      Jis   cliar^ifcter  '.-■^.s   not  'been  injured;   he   .:.aB  been 
deprived  of  no   rijit    ind  he  has  s\iffered  no   le:;;al  wronc* 

Not   oni;^'-   does  t'le    law  not   recognize     any  injury  under 
the  circu  -stances  we  hr.ve   sup  osed,  but    if  he  takes  the  IcDiv  into 
his   own  "i?j'ids    and    personally  chastises   th.e     an  who   has   accused 
Mm  of   a  felorcr,    -ijid  he   ii   arrested  for  assai  It   and  battery, 
the   courts  v/ii;.  convict  .'.li  i  on  the  ground  that  mere  words   do  not 
justifj'"  a  resort   to    ~'h3'-sical  violence.      In  aost   of  tJiise  cases, 
however,   the   jury  coues  to   the   assistance   of  the     erson  vLio  has 
co.iaitted  the   assault    and  battery  under  those  circu-ist  uieeic,    and 
finds   '\e   is   not    _,uilty. 

'TJien  t he   ac t   c o  i ^ lai ne d  of   i nt e rf  e r e s  wi th  a    person's 
property   ri.hts,    or  constitutes    i  broach  of  contract   or  trust, 
the  courts  wi_linterf ero. 

Eirst   I   cal  .  your  attention  to      PROPERTY  RICtHTS   lil 
?RjDUCTIOJS   jf  a  LITERAE^/  CIIARACTSR.. 

A    person   at   the  coiaion  law  is   absolute   owner  of  the 
prodi;icts  of  h.is  brain.      If  he  writes    a  boo':,    a   poeu  or  a    :3lay,    it 
-lay  not  be    published  v/ithout  h.is   consent.      If  published,   however, 
by  hi  1  an'-,  jiven  to   th.e    iv.blic  ,    it  then  at   the  co^jaon  l..w  becomes 
lublic    property. 

4  Burrows   2508 

T:ie  publication  here    referred  to    is   not   coa JUiiicatin;:; 
the  contents  of  the  boo'c,   the    ">loy  or    poem  to   one   or   a  number  of 
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persons  ,   to  aa    .lany   indeed  as  will     listen  to  t:ie   readirt;    of  the 
book  or  tiie   recital  of  tb.e    ooera.      A  riixn.  .iiay  write   a    ilay  and   it 
mqy  "be    produced  on  t"-ie   stage,  "but     iroductionon  the  sta^e   is   not 
a   publication  which  will  authorize   it   beinfj    printed  and  distributed, 
and  the  reason  for  that   is  t'lat   the    purpose  of  the  play  was   to 
■produce   it   for  the    lubHc  ,and  it  would  be  useless   so   far  as 
property     rijht    is  concerned  unless  the    lai'ty  put   in  on  the  stage. 
So   a  poem  in.ay  be  written  for  the    purpose   of  recitation  to  an  audi- 
ence.     Wendell    Phillips,   for  instojice,  wrote    lectures  tiiat  he 
delivered  year  after  year,   but   no   one  had  a  ri.-^ht  to    oublic   the 
lecture. 

2  Swans ton  402 

2  Sweeley  530 
eame  case,   9  American  :Gaw  ^e::;ister  33 
The   courts   hold  that  w'lat   a  .:ian  produces  of  a  litera;ry 
character  /.las   some  value   and  bi  is  his   property  ;and  they  hold 
further  tliat   the    ri:;ht  to    publish  is   an  incident  to   this    right   of 
property,   but   stil.  so   far  severed  and  apart  fro  i  the    property 
right   itself  t'lat  the  author    lay    part  with  his    prop3rty  in  the 
manuscript  ,i±aHig  and  retain  the    property  right   in  the   letter, 
■poem  or  book.      T'nis   is    an  important   distinction.    A  main  writes 
a   poem,      ■^e  "may  p.irt  with  the    paper  upon  which  the    poe.i  is  written 
and  the    party  to  who  a  he  gives   t]ie    paper  would  have   an  absolute 
title  to    it;   but  the    person  in  jivinj     the  ..lanuscript  does  not 
part  wit]i  ]iis  property  right     in  the    ■)oea  as  a   poem,   and  "the   per- 
son who  has   received  the  .lanuscript  lias   no   ri  ;iit   to    publish  it. 

2  3den329 
Amblers  Reports  737. 
In  this    Ixst   case   a  bill  was    filed  by   the   executor  of 
Lord  Chesterfield  for  the  purpose   of  enjoinii\j   the  widow  cf  Ches- 
terfield's  son  f  ro  ^    lublishin     certain   letters   and  cliaracter 
sketches,   the   ..lanuscri  pts  of  which  had  been  given  to   the  wido\Y 
by  Lord  Chesterfield  during   his   life   time-,and  the  court   held  that 
the  givii-^   of   these      letters  to   the  it±  widow  did  not  transfer  the 
title  which  Lord  Chesterfield  had  in  those   letters  to   the  widow, 
and  consequently  that   they  could  not   be    published  without   Lord 
Chesterfield's  consent. 

Tliis   is   the  true  reason  in  our  Judgment  wi]y  the   receiver 
of  a    private   letter  may  not   publish  s\ich  letter.     You  frequently 
have   it    placed  upon  the  ground  of  breach  of  confidence,    of  a  sort 
of  trust   relationship  between     the  writer  of  the   letter  and  the 
person  who   receives   the   letter;  but    so   far  as   the  courts   are 
concerned  they  place   it    on  the  ground     that    the   letter  as   a  letter 
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outside   of  t]ie  mere  writi;^',    tliat    is,    tlie  conception  of    property 
in  t:ie  com 'osition  itself,   beloiii^s  to   tjie  writer  of    it,    and  who-" 
ever    lublislies    it  without  his   concent     violates  his    :)roperty   rj^jlit 
in  the   covmosition. 

The    letter  as   such  is   the    property   of  the   -person  to 
wao  .1  it  was    addressed;    that    is   t]ie   coay  of   the  letter  and  the 
paoer  oa  whic'i  it    is  written^      but   he  nay  not    mblis-i   it  because 
the   rir-ht  to    )ublis  i  it      in  the  first    instance  belort;  to    the 
writer  and  still  belor^s   to  hi  i  uniesj  ne   nas    parted  with  that 
rifjht .      Wuether  such   letters  are  written  with    \  view  to    rablica- 
tion  is   of  no  consequence. 

4  Burrows   23 ?J 
In  this  case  a  publi^^ier  wa,s   restrained  fro'ii   print in^; 
a  lav;yers   notes  u-)on  cases  which  he  .lad  heard   in  court. 

There   are  a  few  cases  in  the  books   in  which  the  courts 
inti.i.ate  that   if    private   letters  are   of  no  value  as   lit  erary 
•proi'uctions ,    their    -jublication  c£Ui  not  be    restrained  by   injunc- 
tion.     The  old  idsa  t:iat   there   are   no   rij;'its  which  can  be   protected 
in  courts  exceit    property  ri^j'its  here  co..ies  to   the  surface;   and 
so  tiiey  inti.iate  that    if  a   .lan  writes   a  letter  w]aich  is  utterly 
worthless   as   a  literary    iroduction,   he  nay  not  "nave  the    publica- 
tion restrained,  while  the   fact  may  be  that  because  it   is  worthless 
is  the  reason  he  desires   to  Ixxve     the   publication  restrained. 

The  trouble  witJi  thi-j    reasoniirj   is  that   it    nakes  the 
court      act    as    a  literary  critic,    ina,SiixLch  as  his   decision  m\ist 
turn  upon  the  question    hethsr  or  not    in  his   judgment  the   letter 
if    published  will   sell  or   psrhaps   ou^j-ht  to   sell. 

3  Barters  Gliancery 

3  Edwards  Chancery   515 
The  better   rule   seems   to  be  that  the    iiitrinsic   value 
of  the   production   is   not   to  be  considered  by  the  court. 

2  Atlcins   342 

2  Swanston  402 
Books ,    letters   and  all  works   of   arfi  belong   to    the  writer 
or  artist,    and  any   interference  with  the   author's   ri^ht  to     rablisli 
wil .  be   restrained. 

1  rIcNaUtjhtoa  ^c  Gordon  25 
T  lis  was   a  case   in  which  Prince  Albert  broucht    suit 
to   restrain  the  exhibition  of  copies  of  etchings  inade  by  hiuiself 
and  Queen  Victoria^     "^he  first   question   presented  to   the  court 
was  whether  the  Prince    and  Q,ueen  in  ■^ivi'^  away  sons   of   these 
CO  lies   to   their  friends  had   really    published  them.      It  was  held 
that  this  was   not   a    publication  in  the   eye   of  the  law.      The   second 
question  was  whether  the   catalo,:^ue   of    the  etchirc;s  could  be    re- 
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strained,   and  the  court   held   in  this   case  that  the   publication 
of  the  catalogue   could  he   restrained,    and  the  court   further  ordered 
all  the  copies  that  ]iad  been  published  to     be   delivered  u.j. 
This   is    one   of  the   ldladin_;  cases  u.)on  this   subject. 

How  far  the   courts   will  interfere  when   a  person's    irivacy 
i-    invaded  and  no    pro  ^erty  interests  have  been   affected, is   still 
an  open  question.      The  ^ichi^^an  courts   in  one  ca?e  ha^e  .;one  to 
the   extent   of   allowing   darari^es   for  outra^^ing    the   feelirx^s   of  another 
where  the      apartments  were  unlawfully   invaded. 

46  Hich.    160 

In  this      case   a    ^liysician  too"!:  with  hi.a  a  uan,    not   a 
physician,   to   attend  a  caso   of   coiif inement.      The   physician  acted 
in  (2,'ood  faith,    but    did  not   let  the  woiaan   or  her  husband  Icnow  that 
the    nan  who  accomianied  hiai  was   not  a    Physician,     '^he  lady  after- 
wards brought    suit        against     the  doctor  and  the  person  who   ac~ 
coiapanied  hiin. 

Now  a   property   right  was    invaded,    and  I  call  your   atten- 
tion to  this  because  it  we-.s   not    :)urely   -i,  question  uf  the  feelings 
being   outr^ed.      No   one  has   a.  right  to    enter  a  uian'b   dwelling 
house  without  beirg    invited  actually   or    in f e rent i ally,    and  a  man 
who  was  not   a    ihysician  under  those  circuiistances  was     presiiiiiably 
not    invited,    and  in  entering  the  house  without   permission  he  in- 
vaded the  property      rights   of  those    persons  and     they   were  allov^ed 
exemplary  damages.      I  call  attention   particularly  to   the  basis 
upon  which  this   decision  t^'HE    rendered,   because   I   shall  cal^  your 
attention  to   other  decisions      in  liichigan  courts   in  which  they 
have  held  that  unless  there  is   a    -roperty     ri.ght   invaded  there 
can  be  no   recovery. 

The  dividing   line  which  separates   libel  f  ro.-i  sibcck 
caricature   is   somewhat   difficult  to   trace,    except  in  this  general 
way:   you  may  not  charge   a  ^lan  falsul^j'-  with  a  felory,    and   it   does 
not  matter  how  the  charge   is  made,  whether  by  word,  by  picture, 
or  by  both  combined.      Neither  may  you     do  anything  to  make  a  person 
rediculous   and  to   cause  him     obloquy.      If  a  caracatur-e  comes 
short   of     charging    a  :ran  with  a  felony     or  with  making  hi;a  re- 
diculous,   it    is   not   actionable. 

Supxjse,   however,    the  likeness  is   a  good  likeness  and 
not   a  caricature.      Will  the  courts    restrain  its    publication.? 
The   courts  will  not    psi-mit   a  photo -rapher  wlio   has   obtained  a  nega- 
tive of  a  person  sitting   and  paying   for  a     number  of    Pictures, 
to  make  and  sell  impressions  fro  i  the  plate  which  he  Ijas  used. 

40  Chancery  Division  345 
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Tais  was    a  qa  case  w!iere   there  was   no  question  about 
the    plaoto.-jra."):!  beins   a  true    likeness.      A  lady  liad 

photo jraolis   taken  of  herself  and  her  children,    and  the   .Photographer 
struck   off     photosraphs   f ro  i  one   of  the    olates   and  Loade  of   it 
a  holiday     souvenir  whicji  was    exhibited  in  his    show  window. 
The  court  restrained  the    ihctographer  froj     sellir^  the   pictures, 
but  the  decision  was  based  on  the  fact  tliat  the   picture  was  taken 
under  a  contract,    and  that   since  the  negativo  was  inade  under  a 
contrac-t  with  her  to   furnish  her  certain  pictures,    she  had  such 
a   property  ri^ht  in  the  negative  that  the    photographer  could  not 
use    it   for  strikir^   off  other  copies  and  sellin^  theai  as  his   own. 

Suppose  now  instead  of  her  iL^oing  to   the   photographer 
he  had  taken  a   snap  shot  and  it  was   precisely   the   sarjs   kind  of  a 
picture  he  had  taken.      In  such  a  case   the  court   intii;ia.ted  that 
no   contract    relationship  would   exist      end  the  court   could  not 
interfere.      \Vh?.t   I  call  your  attention  to   is  that   so  far  as   -ihe 
lady     herself  was   concerned  she  liad  no    property    right   that  she 
was   desirir^'   to   protect.      She  did  not  care   about    tte  negative, 
but   she  did  care  about  the  sale   of  the   pictures;   and  it  did  not 
matter  to  her  whether  the    pictures  were  taken  f  ro.a  that  negative 
or  talcen  fro:'i  a   snap  shot.      Hov/  it    seeras   to   me    r'ediculous  that 
the   court  will    protect   a   lady's   feelirgs    in  one  case  and  not   in 
the    other,  when  the  whole  purpose   and  object    of   the   suit      of  course 
is  to   protect  the  feeliixjs  and  not   protect  the    property  rights. 
But  that    is  the   law. 

The   courts  roake   a  distinction  between  a  private  and 
public  character.      If  a    person  becouies  a   public   character,  by 
occupying  a  position  in  the    public    service,   or  by  advocating   public 
meeisures,   or  by   addressii:C   the  public    as   a  writer  or  artist, 
he  can  not    ask  to  be    protected  in  a   privacy   that   is   inconsistent 
with  his    xiblic  career.    Of  course  he  has  the  saine   rights   of  privacy 
in  his  'loine  as  he  would  have  as  a    private  character. 

But   suipose  a  x;ia.n  becomes   notorious   throvigh  some  mis- 
fortune,   so    f.iat  the    public   becomes    interested   in  him  at   once. 
Has  he  lost  his    right  to    privacy? 

10  Ti  les   lew  •'^eports    199 
same   case,      10  Times  L3,w  Reports    227 
This  was    a  cs^se  where   one  'lunson  was   chaj^ged  with  a  crime 
of  r.-iurder  in  Scotland  and  the  ci  rcui-istctncec     were   such  tha,t   the 
"public    attention  was  callea  to   the  case.      About   the  time   of  the 
trial  a  corporation  in  London  made  a  wax  figure   of  "Ir.    lunson  and 
placed   it    in  their  galls ly,   and  he  brought    ^uit  to   enjoin  them. 
The   figure   of  Munson  had  been  placed  at   the  head  of    a  stairway 
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leadiix;    down  into    the  c'lanilDer  of  :..Turderer3.      Tlie  court   s  -id  if 
tliey  had    Placed  iiim  below  anoiic;   tLie   -lurderors,   there  could  not  "be 
any   question  hut   tlaat   he   could  enjoin  than.      But  could  he   enjoin 
th.e:a  v;iien  he  was   just  at  the  head   of  the  stairway  ^oinc   down  near 
enoUjh  to    indicate     that  he  had  "been  acquitted  "by   the  verdict   of 
a  Scotch  jury?     This   case  wa.s   not    finally  decided,  Tout    I  call 
your  attention  to    the    reasonir^;   of  the  court,     "^'ley   intlaate  that 
under  those  circu  istances  it  all  depended     uoon  where     the   imago 
was    .jl?.ced,   whether  the   cou^iany  h.e  was    in  was   respoctalDle. 

Some   of  the  courts  hold  that   this    riijht   of    ;rivacy   is 
a  personal  ri  ;ht  an>l  does  not   survive  to   the  }ielr,   th  vt  the  hoir 
and  relatives  can   not    o'bjeot  to  any  use  uade  of   the  name  or  fame 
of  tho  dead  whic'.i.  does   not   affect  the  interest  of   the  heirs. 

15  IT.Y,    Supplement   787 

sa^ne   case,    64  Hun  594 

saiue  case      147  IToYo    434 
Jie   f:.Tcts    in  this   case  were  that    in  1892, before  the 
Colu  ibian  ICx  losition,    a  wonan' s   society  in  New  YorV  proposed  to 
have  an  exiiibition  of   two  wc  .len,    one   of   them  ;Irs.    SG]iuyler, 
and  another  "^liss  Susan  B.   Anthoi^j  ^^^^d.   propose  .  to  p?uace     the 
iijages   side  by   sidSo      Mrs.    Schuyler  durin;  her  life  tl-.ie  was   not 
an  admirer  of    Tiss  AntiioiTy,    and  so  her   relatives   and  heirs  fil±ed 
a  bil .  to   enjoin  this    society  fro  a  malcintj,   a  marble   ii-iace   of  .Irs. 
SchiJiyler  and    ilacinc,'   it    in  the  Columbian  jlbcposition  by   the   side   of 
Miss  Anthoror.      '■'•he   lover  court   issued     an  injurjction ,   holdii^; 
tliat  they  had  no   ri-:;ht   to     outrcsge  the   feolii^gs   of  the   relatives, 
since  the   relatives  ''mew  that    if  "irs.    Schioyler  were   alive  her 
feeliixis  would  be    outraged.      But   the  Supreme  Court  of  Appeals  held 
that    in  the  first    .^lace     there  was   nothin^-  outrageous    in  the 
production  at   all;   that    if  Ilrs.    Schuyler     was  alive, unleus   she 
was  finical,    she  could  not    object;   that  the  heiis,   even   i-  :irsc 
Schuyler  herself  could   object,   had  no  further  interest   in  Jrs» 
Schuyler  lAflaich  gave  them  any   property  riglits  to  be  protected. 
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LECTURE        VIII. 
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At   the  last   lecture-  I  was   calling  your   attention  to    • 
the  law  protecting  privacy. 

A  distinction  is  nado  "betv/een.  a  puhlic    and  private 
person   in.  regard   to   the   right  of  privacy,, so   far  as   the  publica- 
tion of  his.  picture  or  "biography  is   concerned.      It   is  true  urj- 
douhtedly  that   the  puhlic  generally  have  be  em  and  are   still 
desirous  of  knowing  how  a  famous- personage  looka.,   and  th-^i  courto:-. 
seem  to   think  that   this,  curiosity  constitutes   and  amounts   to   a 
public   :  j'^ht     to  have  such  a  person's  biography  and  portrait 
published  and  offsred  for  gale,j  evem  if  t.^e  parson:  himself  ob~ 
jects       This  is  appar&ntl^.y  the:  law; 

§?  Pc-d.  Rep.  43^ 
C4  I'ed.  Rep.   ^230 

In:  this   last  cescf  the  defendant  proposed  to  publish 
a  life   of  the   inventor  CorllsB  •      Corliss  himsolf  hsA  only  orlce 
had  his   photograph  taken   and   in.  some  way  the  publ.itih<\r  obtained 
a  copy     of  that  photograph  and  proposed  to   publish  this  photo- 
graph in.  the  biography*-.     The  widow  of   Corliss  filed   a  bill 
to    enjoin  him  from  publishing   the   photograph.      The  matter  came 
before  the  U.S.   Circuit  Court,    and  Justice  Holt  discusses  this 
question  5ls  to  whether  a  public   character  like  Corliss  had  so 
far  lost  his   right   to   privacy  that  the   public   could  insig:t   on 
having  his  photograph  publish3d.v.  and  the   court  held  that   a  public 
characteo:  could  ntt  object. 

The  court   im  this  case  clearly   Intimated  thcvfc  the 
publication!  of  a  photograph  or  biography  of  a  private  poraoiii 
would  at  the  request  of  such  private  person  be  enjoined.. 

It  was   intimated   in  this   ?araa  decision  that   tho   right 
to  prevent  such  publication  is  confined  to    the  person  and  that 
such  right  does  not  descend     to  his  heirg  or  near  relatives; 
and  I  think  that   is  the  weight  of  authority. 

121  Mich.    372 
8  N  Ytt  Kisc  .  Rep.   S6 

In  this  N.Y.    case   a  pai'son  had  his   little  daughter's 
portrait  paintod;    a  puhlisher  in: some  way  obtained  a  lithograph 
of   that  portrait,    and  stracl:  off  copies   and  proposed  to   sell  th<.ji. 
Ani  injunction  was   applied  -'or  to  prevent  the  sale  and  it  was 
refused  . 
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In  the  121  Mich,    a  tobacconist   iu  Detroit  made   a 
lithograph  of  the   late   Col.   John  Atkinson,    and  had   it  displayed 
on  cigar  boxes        The  widov/  filed   a  bill  to   enjoin  the  tobaccon- 
ist frou  using   the   photo;;;raph  for  that  purpose,,  and  the  Supreme 
Court   of  this   state  discusses  thisi  question  of  the  right   of  priva/sy 
They  unanimously  come   to   the   opinion  that   the  widow  of   Col. 
Atkinson  had  a  right  to  bo  off  jnded   and  that  her  feelings  viere 
injured  by  such  a  use   of  thi  proti-ait   of  her  deceased  husband,, 
but   they  coiae  unanimously  to   the   conclusion  ttjat    ■r^^on  injury 
of  one's  private  feelings  can  not  be   redressed  'oy  lav. 

I   submit   that   it   is   absurd  to   say  that   a  person  ha-s 
been  injured   and   at  the   same   time   that  there   is   no   redress   in 
the  law,    and  that  that   principle   is   a  sound  one  which  holds 
that  the^-e  is  no   injury  which  is  not  within  the   protection  of 
the  law    .     Undoubtedly  it      is  frequently  a  greater  offense  to 
lacerate  one's  feelings   thaji   it   is  to   lacerate  his  body>.  and 
subjects  liin  to   physical   pain;   and  I   think  tha.t   the   court   ought 
to   take  that   into   account   and  project  the   individual. 

v;hen  a  person  that   ig   injured   applies   to   the   court  for 
protection,    it   is   prii.iai-ily  to  guard   against  his  mental   anguish 
and   annoyanc  e 

In  this   connection  I   call  your  attention  to   the  rule 
in  regard  to  damages   in  the   cas^a   of  mental   suffering  separate 
from  any  other  suffering        In  all   casss  where  there   is   physical 
suffering,    the   result   of   physic ol   injui-y^    such  suffering   is   an 
element   of  danisges  . 

103   Ind.   555 

36  V/is,   6  57;   same  case   1?  Am.   Rep. 504 

1?  N»Y.    54;   ;:.iame   case  ?'4  Am.  Dec.    420 

As  a  rule  ).iental  suffering  resul'l.!!^'  from  the  breach 
of  a  contract  is  not  the  basis  for  damages. 

88  Ga.  763 
30  Am.  St.  Rep  183 

In  a  few  cast's   of  breach  ox    contract, ,  mental   suff ^rriug 
is   considered.     For   instpice,    a  breach  of  contract  for  marri'.age 

Whether  dainager^     -.ay  bo  reco-fersd  for  mental   anguish* 
in  an  action  in  v.-'hich  ",.ife  plaj.ntiff   is   not   entitled  to   recover 
for  other  injuries   is   a  question  that  has  produced  much 
cr^nflict   of  decision,      lliat   is,   where   an  action  is  brought,    and 
the  whole  right  to   recovex'  is  based  upon  damages   resultir^"  fix  > 
montal   an,gui3h  not    incident  to   other  loss   or  damage,    the  weigh i 
of   authority  is   that   such  recovery  can^  not  be  had. 

?  House  of  Lords   Cases   5??  3  Dakota  315 

39  Kans .   93  44  Fod.   Bepo    554 
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Tliere  are  however   a  lar^e  nur.iber  of   cases  wheire   the 
courts  have  held  that  for  mental  sufferir^-  alone  damages  nay  be 
recovered . 

107  IT. C. 449  82  Texas    539 

same   case,,  27   Am.   St.   Rep.    914 
86   Renn.   495 
I  will  say  that   this   is   tStS:  rule   in     Texas,    s:id  there   are 
more  cases   in  Texas  upon  this  question  than  all   the   other   states 
combined  ■ 

Now  I   call  your   attention  to   a  class   of   cases  v;hsre 
injury   is  produced  by  fright  without   o,n  assault   at   all. 
The  law  does  not   recognize.,    according  to   some 
authorities>   fright   alone,,  unaccompanied  by  pjaysical   injury, 
as   the  basis   for  damages    . 

No  matter  what   tr.e   result   of  the  fright  may     bo  ph;>'-sical- 
ly,,  unless  the  person,  causing  the  freight  actually  assaults   the 
party  injured,   no   recovery  can  be  had. 

151  N.Y.    109 
175   111.    401 
122  Mid-    466 
No  matter  what  tho   assaiilt   i8,.-if  the.To   is   anything 
that  can  be   construed  ?as   c.n  assauli;,    tlj.  ;n   all  the  damages   can.  be 
recovered        The  law  Beer;-    to  be   if  you  ao   not-   touch  "ohe  person, 
you  are  not   liable  for   any  dsmages   at   all. 

Tliis   conclusion  of   course  is   not   one  that   stri]::es   a 
person  as   a  conclusion  to  which  t.he  couits.  ought  to  have   come. 
They  really     put  the   reagon  of  their  desiaion  upon  the  ground    • 
that   it   is    impossible  for   a  courS   or  jury  to   Icnow     what  the   re- 
sult  of  freight   is,    if  there  has  been  no   physical   injury,   that 
so  much  depends  upon  the  testimony  of   the  person  as   to  what  his 
condition  v/as  ;   and  therefore   it  would  produce   a  large  n-'JLi;oar 
of   suits   if  they  opened  the  door  for  persons   to  bring   suits, 
for  damages  where  there  had  been  no  pho^sical  injury. 

Now  I   call  your   attention  to   the  subject   of   • 
RELIGIOUS  FREEDOM,    and  the  torst  growing  out  of   it. 

Ohe  of   the   evils   incident  to   the  union  of   church  and. 
state  was   at  first  religious  persecutions.      These  persecutions 
were  not   confined  to   any  particular  people,,  or  any  particular 
form  of  faith  or  religious  belief.      The  Mohemmedan  persecuted, 
the  Jew  persecuted,    the     Catholic   persecuted,    and  the  Portestant 
persecuted.      And   an  this   country  today  there   is   no  better   aid 
of   religious   liberty  xh.cn   cill  these   sedts   combined 
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Relisious  freedoiu  has  liacl   a  3tea.d\^   growth   in  this   count- 
ry  ond  today  is  far   -dheoA   of  v.'hat   it   r/a;~   a  hundred  years   a^o  • 
If  you   e.^aniine  the  varici^:;:   coaatitutio:.^:;   of  the   several  states 
now  in  force,   you  will  fin  -  that  the   cor.stitutions   of  the   ori'jinal 
thirteen  colonies  were  not   so   clear.,   definite   and  p^^rti  :nlar 
in. protecting  nen  in  the  free   cuid  unrestrained   exercise   oi 
religious  ToGliof  as   are  those  of  the  newer  states. 

The  con  .titution  of  Michigan,   perhaps,    is   a  fair 
example  of  the  constitutions  upon  this   subject.      Our  constitution 
provides,   Ai'to    4,   Sec»39-,    "The   legislature   shall  pass   no   law 
to   prevent   any  person  fron  worshippin;;  Almighty  God  according 
to   the  dictates  of  his   own  conscience,   or  to   compel  any  person. 
to   attend  any  place   of  relgious  worship,    or  to   pay     taxes  f'-T 
the  support   of   any  r-inister  of  the  cjospel  or  any  teacher  of 
religion." 

The  next   section  provides;    "llo  money  shall  be   av-ipro-- 
priated  or  drawn  f ro  i  the  tx'eausury  for  the  benefit   of   eny     re- 
ligious  sect   or  state  theological   or  religious   seminary,,  nor 
shall  property  beloi^ging  to  the   state  be  appropriated  for  siny 
such  purpose ." 

Sec.   41  provides:    The   legislature   shall  not  diminish 
or   enlarge  the   civil  or  political   rights,,  privileges   and  capaC" 
ities   of   any  person  on  g.ccouat   of  his   opinion  or  belief   cr:n~ 
cerning  matters   of   religion.  ■' 

So  you  will  see   that   a  parson   is    -orotected  first   in. 
his  person    ,   secondly  in  liis   property,    and  lastly  in  his  political 
rights    . 

Very  recently  the  courts   of   tnis   state  have  had  occa- 
sion to   examine  these   constitutional  pi'ovisions,.  in:  coiinoc tion 
with  the  question  of  Bible  roaJin.;   in  the  public    schools;. 

The  Board  of  :■'.•>.. co.t ion  of  t'li   Caty  of  Detrout   adopted 
as   a  reauiing  book  in  tlie   scliools   of  that  city,    selections  fron 
the  Old   and  ITe'/v  Testament.      These  selections  wcro  ;  C'Jo  with  a 
view  of    inculcating     the  j.ioral  precepts   of   the   Chrrlsticn   religiorii, 
not  the  dogmas   of   any     particular  denomination  or  sect        ^'..c    of 
the  patrons   uf  the   school   applied  to   the   court  for  a  mandc.us 
to   prohbit  the  use   of  this  book,,  although  one  of  the   regulations 
of   the  Board  of  Education  was   that   no   one  should  be   required  to 
be  present  when  the  boolc  was   read.      The   Circuit   Court  of  V/ayne 
County  granted  the   petition,,  holdin.:   that   any   selections  made 
fron  the  Scriptures  would  necessarily  teach  religion,,  ojid  tht-.-:- 
fore  feel  within  the   constitutional  provision  above  quoted. 

Detroit  Le-al  ITews     Mc>y  15,189? 
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Tlie  case  was   carriod  to   the   Supreme   Court  of   this   state 
and  you  will  find  the  decision     at 

118  Mich.    560 

The  Circuit  Court  does  not  _,-ive  a  definition  of 
religion  except  to  assert  that  any  book  v/hich  treats  of  the 
Almighty  and  his  attributes,,  an.d  of  the  relation  in  which  man 
stand  J  to  his  Creator,  is  necessarily  a  reli.^ious  work. 
As  an  abstract  proposition  tl.'e  court  ):\o.y   be  entirely  correct,., 
but  at  best  it  is  only  c,  definition  of  the  Christian  religion. 
The  church  lays  quite  as  much  stress  upon  a  uoii's  duty  to  his 
neighbor  as  it  does  upon  his  duty  to  liis  Creator   Now  there  is 
the  trouble  in  considering  this  question.   If  re.ligion  was  con- 
fined exclusively  to  the  relation  in  v/]iich  man  stands  to  the 
Creator  and  not  at  allto  the  relation  which  nan  stands  to  his 
neighbor,  then  we  might  get  rid  of  religious  instruction  alto- 
gether, but  so  far  as  t'lic  J  ^-w  school  is  concerned,,  we  are  teach- 
ing that  part  of  relgj.on  ". ■:^-/i  relates  to  man's  relation  to  his 
neighbor. 

The  Supreme  Court  in  considerin,g  tliis  sarae  question 
and  in  construing  that  part  of  the  con-^titution  ^A'hic.-  says 
that  no  person  shall  be  compelled  to  pay  taxes  or  assea  ^mcnts 
for  the  surport  of  any  minister  of  the  gospel  or  any  roligious 
teacher,,  hold  that  religious  teacher  means  in  this  constitution 
a  minister  of  the  gospel, and  that  consequently  since  the  teacherf^ 
in  the  public  schools  of  Detroit  were  not  ministers  of  the  Gospel 
that  the  Bible,  not  extracts  fro;.i  the  Bible,,  could  be  read  in  the 
public  schools,. without  any  violation  of  the  constitution  of  the 
state  of  Michigan.   One  of  the  judges  gave  a  dissentin;  opinion. 

Now  we  do  not  think  that  tho  framers  of  the  constitu- 
tion intended  to  prohbit  religious  instruction  altogether  but 
sectarian  instruction.   Sound  policy  in  certain  com. unities  i.iay 
require  that  the  Bible  should  not  be  read  in  the  schools,  but 
so  far  as  constitutional  rights  are  concerned,  if  there  is  no 
objection  to  its  being  read,,  it  is  no  violation  of  tho  constitu- 
tion to  read  it . 

I  give  you  a  number  of  cases  in.  which  this  same  ques- 
tion has  been  before  the  courts  in.  the  other  states,,  and  call 
your  attention  particularly  to  the  briefs  in  theses  case  I  have 
b e On .  c  omi.ient ing  upon . 

23' Ohio  St.  211  76  Wis.  177 

64  la.  367    12  Allen  127   38  Mo.  379   53  N.H.  1 
48  Vt.  444      121  111.  297   Cooloy  Const.  Lin.  575-582 

l^OBLEM:  Can  religious  books,  that  is,  sectarian  books, 
be  purchased  for  a  public  library  in  states  havin/r  : constitution- rj 
similar  to  that  of  Michigan? 

oOo Apr . 12 , 1901 
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EX  T   0  R  T   S    o  4.2 

L  E  G  T  U   H  -in        IXo 
oOo — - 

GAiE  LAT7S. 
The  state  for  the  purpose  of  protectiu_,  ^oae  'bJ.rds  and 
animals  caii  by  statutue    :)rohbit  shootin;  or  trappin;  thet.i  alto- 
gether,  or  it  ca^:   re-^ulate  tlieir  capture. 

You  will  of  course  upxLerstand  t:j.?.t  no  individual 
has  a  property  ri;.it  in  ^ccie  tiat   ia  naturally  wild.     The  property 
right  does  not   attach  until  the  aiil.i^l  has  "bean  captured  or  has 
"been  domesticated^     But   so  far  as  the  state  is  concerned  there 
is  such  a  general  property   right  in  game  that  for  the  purpose  of 
proirtecting  this  general  property  right  the   state  has   a  right  to 
pass  laws  prohbiting  the  capture  of  :jaxae  durin  ;  certain  season* s 
of  the  year. 

In  the  exercise  of  its    oolice  power  the   state  can  Jialce 
it  ah  offense  for  any  person  to  transport  gaae  k?/iled  in  viola- 
tion of  the  statute. 

133   111.    649 
The  state     can  under  its  general  police  power  for  the 
protection  of  game  make  it   an  offense  to  have  in  possession  game 
during  the  season  when  the  shooting     or  talcLn,   of  such  ^ame  ia 
prohbited;    and  the  fact   that  such  _a;j3  v/as  killed  in  another  state 
is  no  defense. 

60  HoYo    10 

2nd  Corii.    ?1.   DiVo    553 
97   111.    320 
7  llo,    Ap per- Is   524 
This  case  i.i  the  2nd  Co?  Div.   was  a  caS«  vfiiovQ  an 
English  statute  prohl.''ited  the  havi.i ;  of    .uucks  in  one's  poss- 
.    ession  dUrin-;  the  closed  seaacin*   A  dealer  ih  ga..ie  in  London 
was   chatted  with  thd  offe.ise   and  arrested.      Tlie  defense  was 
.    that  the  ducks  were  shot  in  Bel^iui  oxid.  had  been  shipped  in 
to  tjhe  kingdo.i.      Tha  Tiln.;lia.i  courts  held  that   tliat  was  no 
defense,  that  the  offense  was  havinj  the  ducks  in  his  poss- 
ession .and  he  was   liable  u.ider  the   statute. 

If,   however,   the   statute  cjoej  not    .irie  f.e    possession 
itself  an  offense,  but   si.iDly   .i^.^kes  the  possession    )riia  facie 
evidence  tliat   the  game  laws  have  been  violated,   the    possession  of 
game  lawfully  killed  is  not    mi  offense.      It  depezids  therefore  on 
the  wording   of  the  statute  whether  the  posses sio  :i  of  g  r^ne   durjii"^ 
the  closed  seas9iL  SEicfaa  egSense.  128  ilass.    410 

76  Me.    80 
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I  liave  called  your  attention  to   tLiese  few  decisions  upon 
this   questioa  vecause  tJie     .atter  is  of    ^rowi;,    i.j.portanibe  all  over 
t".:is  cou.it ry.      TJae   le  .islatures   of  tiie  various   states  aave  for 
several  years  passe^i.  "been  "oa,s3i.'  •    '^.cts   for  fio  -orotection  of  all 
manner  of  ^:oe  "birds   and  fisli;   and  uadoujtedjly   ia  t".ie  future 
more   stringent   laws  will  be   ^Dassed. 

PROPERTY   .yi'^^-UTS   IJ  EISHo 
jFis'.i  Uiiless  confined  ixi   x  lot,   tan^'C  or  net,    do   not  "belong 
to   any  particular  person,    .^nd  tlie  taTci.i^  and  carryin:;  tlie.a  awjy 
is  not   larceny.      Tlie  sai-ie  rule  applies    vO  fisa  taat   are  not 
suitable  for  eatinj;   tliey   are  ajt   tiie  suoject   oi'  Icxceayo 

Tliere   is   no  property   rij..t   ia  fisa  miless  taey    lave  "been 
reduced  to  possession. 

78  II.  Co    481 
6   Q,ueens  Be.  ch  606 
In  t;iis   last   aa,se  t"ie  court  weat   to   'ii'ie  extent   of  aold- 
ing   tliat  v/liere   a  f  is"aer:.iaa  liad  tlirovra  ais   seine  around  a 
slioal  of  taackerel  and  captured  tliej.,    and  tlinu':a  the  seine 
did  not  cover  all   t:ie   openings   into    tie  place  w.iere  the  shoal 
of    lackerel  was,  yet   e::perts  testified  th.vfc   the  ucjolcerel 
could  not   escape  fro  i  the   seine   into    t;ie   sea,   tliat  where 
ajiother  fisheraaii  puahed  his  boat  throu_;a.  this  openin-:-  that 
yras  left  and  captured  the  fish,   that  he  was  not  liable  for 
trespass.      I  do   not  understand  way  the  court   should  have  -jone 
to   that   e.:teat.      It   seem,   to  :.ie  fiat  v;hea  the  fisheman 
had  :30t  his   shoal   in  such    •.  co  x  atioa   t-.at  they  could  not 
escape  fiat  his    private  property     in  tJie  fisii   attached. 
But   the  owner  of    a  fishery  in  severo-lty  ha.3    such  a 
qualified  interest   in  f  is  i  that   ho   c  i     .nai/itair.   trespass    30.ai-ist 
a  st&anger  for  ta]d.ii:;i   sue  ■.  fish. 

It   is  pretty  difficult   to  ^larucbnize  this   last    proposi- 
tion with  the   decision  last    referred  to.      If  the   fisheruian 
instead  of  havias  that   oho  il  of    .Hckerel  ia  ..lij    seine  had 
becathe    ovrner  of   a  fishery, open  to  the   sea  but  aavin^   the 
exclusive    rijat   to   fisa  there,     md  the   other  fisaeraaa  had 
coae   in  T/if  i  his  boat   and  captured  any  fish  witiin  the  li-iits 
of   the  fisliery  he  would  have  been  liabD.e.      This   proposition 
is  upon  the  theory   that  where  a    :.jl.  Is  t:.iQ  owner  of   a  park 
or  forest  he  cm   prohibit    bae   public   f ro  i  hUxitiaj  there. 

3  Gro.    553 
The  people   of   each  state    are   sovereign  and  aave  the 
absolute   right   over  all  navi_,able  v; .iters  .and  the   soil  under  such 
waters  wit'ain  the  boundar:-  of  the  state,    for  the  co.iioa  use   ^...id 
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btoefit  of  the  ^eo-ole  af .  suai^siatjB. 

*I6  Poters   367-416 

So  far  as  sscae  laws  are  concomed     eacli  state  can  :q)ass 
any   regulation  vfaica  a  soverei  :n  nation  ca.n  pass,   vinless    it    oon- 
flicts  wit  I  some  power  \7;.iio'_i  has  "beon  conferred  upon  the  general 
soverrinont.      Of  course  the    ;eneral  -^^overn  .ont  h.-.s   exclusive  control 
of  inter-state  waters,    laws   re;ui,  tin;  the  navigation  of  navi'valDle 
waters,    a":iiralty  laws,   etc.,   and  unless  the    re-ulation  of  .a 
fishery  or  rights   in  fisdn  .   conflict  v/it'\  soue   of  these    powers 
which  have  ''oeen  conferred  upon  the    jonerT,!  ^iOverrraent ,    thoy  still 
"belon-'-  to  the  state. 

The  territorial   jurisdiction  of  a  nation  eictinds   one 
marine   league  fro  .i   low  water    oarlx. 

V/here  the  ::iout  i  of   a  hay  or  inlet   is   less  th:ui  two  ucxine 
leagues  across,    such  interior  "bay  or  inlet   is  a  water   celonLjin;^ 
to    such  nation.      For  since  the  jurisdiotio.i  of  the      .lation  ejctends 
one   league  froii   lov;  water    lark,   onid  the   inlet   is  not  acre  than  two 
leagues  across,     the  jurisdiction  of  the   state  is  over  the  whole. 
States    axv  regarded  as   inde  pendant  nations    in  this   re- 
spect  except  in  lio  far  as  t-iey  have   dole-ated  to  the  tieneral  gov=- 
emment  exclusive    .larine  jurisdictiOxi  and  cOi^trol  over   inter — ■ 
state  waters. 

A  state  can  control  fisheries  wit. Jin   its  jurisdiction, 
iDotn  as   to   shell  x'ish  and  floatin^    fish, 

IS  Howar:  71 
152  llass.    235 
In  this   case  in  the  IStn  iioward,    the    quest ioxi  arose 
inthis  way:   The  Stat  ■    of   :laryl?jid  had  enacted  a  statute 
providin  ;  that      any  vessel  euploycd  in  talcin;;  oysters  with 
a  scoop  or  dra^   should  he  forfeited       A  vessel  was   ca  ptuxe-d 
and  prosecuted  in   reu  for  a  violation  of  this   statute.     The 
vessel  was   enrolled  loy  the  U.S.    and  so   the  owiiers   of  tlie 
vessel  raised  the    question  th.\t  .lo   statute  of  Maryland  could 
forfeit   a  vessel   enrolled  in  the  U»So    service.      Eut    the 
Supreme   Covirt  "leld  fiat  this   statute   did  not   in  oiiy  w:v  con- 
flict with  the   rijht  of   the  UoS     to     ovem  waters,   had  nothing 
to   do  with  internatio  ^1  coui  erce   or  the    larine   jurisdiction 
of  the  U.S. ,    and   consequently     if   a  U.So    vessel  had  violated 
a  law  of  "laryland  it  could  he  forfeited  the    sa...o   as  any  other 
vessel. 

Prior  to  Ilagna  Charta  the  Kinj  could    ^x-ant  a  fishery 
not   connected  vri.th  any  ri^;  .it   in  the  soil.      It   is   called  an  ease- 
ment  in  ::i-ross.      This    ri:;ht  of  fishj.ni;  was  at   first  a  royal  pre- 
rogative,  but   it  was   one   of  the   ri;_fhts  woich  the  King  yielded  in 
Magna  Charta.  Law  Rep«    7  Appeal  Gases   633 
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The  State  owns  the  tide  waters  and  the  fish  in  t'le  a  so 
far  as  ownership  is  possiiDle. 

A  state   owners' J/P   is  the   ownersjiip  of   tljje   citizens  who 
compose  the   state.     The   state  ..lay  therei o  re   refuse  to   allow  or 
permit  a  citizen  of  anotiier  state  to  fis.i  inits  w.iters. 

94  UoS.    391      . 
36  J.J.    L\vi  507 

But  the   citizens  of  a  tovra  ca.i  not  hy  a  by-lar/  .hve 
the   residents  of   sue  i  tovni  any  'greater  ri^jhts  in  a  co..i.io.i  fishery 
than  the  other  citizens  of   t.ie  state  possess. 

3  Con.i.    391  4  :ia--s.    315 

I  Ijave   j,lready  c?J.led  your  atte.ition  to  the  frjct  t  ;at 
tide  waters  helo.ij   to    t:iG   state  .md  tho  I'is  i  in  those  v;  .ters  he- 
lon^-  to   the  citizens  of  th  vt   state   sj  far  as   property     rights 
in  3wiia.iir\;  xfish  is   concerned^     ITow  notwitljstandixij  this,   a  per- 
son riiay  plant   a  bod  of  oysters   in  a  "bay  or  ar;a  of  the   sea,    \iid  if 
he  ^oarks   it   off  hy   st  .Ices,    le  acquires   a  qualified  ri  ht  in  such 
bed,    and  he  nay  preve.it  others  fro  i  ta^cinj  oysters  t::>eref ro  i. 

The  state  has   a  ri;'\t  to  ^;rant  the    privilege  to   a  citizen 
to  plant   these  oyster  heds,   he  payin     a  cerbiin  a.iount  to  the 
state  for  ithe  license,    and  in  .v.w  of  the  states  such  statutes 
exist;  but   in  the   absence  of   c^iiy   regulation  of   fiat  kind  a  person 
has   a  ri;;ht  to    plaxit   these  oyster  beds,    and  ix'  he    ilants  the.i  and 
marks  thea  so  that  the  public  -enerally  c  '.n  see     vriat  the  bounda- 
ries are,   he  acquires    an  interest   in  the    oysters   or  cla:ns   in  th.at 
bed  and  the  courts  will   protect   that   interest   acainst  trespasses. 

Such  bed  of  course  . xist   not  interfere  wit:  the    public 
ri^ht  of  navigation.      All  persons  n?-vi jatiii-^   tJoe  strea.i  are   re- 
quired to    respect      suc'u  ov/ners  lipjand  if  they  willfully  or  ne--- 
ligently  co:.i-iit  da:::aai;es  to   such  oyster  ■;:ed,   they  are   li  ible   to  the 
owner.      Of  course  if  a  person  navijatin.;  the  waters  findo   it   ab- 
solutely necessar;^'-  to   interfere  wit  i  sue  i  bed, then  he  is  not 
liable  for  unavoid.iblo  d.-jaaj;es. 

14   O^endell  42  75  ?a.   St.    326 

7   Q,u.   Bench  339  44  lToJ»   Law  74 

"When  oysters    are    planted  the  bed  uust   be     larked  so    tnat 
the  public     :ay  be   infoniied  of  the   private  ov/nership, 

50   JcJo    Law  414  11  Ilarber   243 

And  tho    .)lantin  .  ..lust  not  be   in  a  natural  oyster  bed 
frova  w'lic  i  the  public  have  a  rijht  to   take  oysters. 

4  Barber   592  34  Barber  518 

T.ie   ■^jener.vL  ter.i  i±&\  inclu.des  shell  fish. 

53  .Id.    164 
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In  this   58tli  Maine^    the  question  s.rose  in  this  v/oy: 
A  man  sold  hi.s  "business  which  was  the  sale     of  fish,   including 
shell  fish  as  well  as   swirnming  fishj,    and   entered  into   a  contract 
not  to   engage  in  the  sale  of  fish  in  that  particular  locality. 
He  afterTft'ard  opened  a  store  for  the  sa].e  of  oysters   and  the  party 
who  had  bought  his  business  brou.';;ht  suit,   and  the  court  held  that 
his  agreement     not  to   eu-:T:o  in  tJio  sale  of  fish  included  all  kinds 
of  fish. 

A  grajit  of  the  e jJl  in  en  e,rra  of  the  sea,,   a  bay  or  harbor, 
can  be  made  to   s,  tcvm  which  will  give   such  town  a  several  fishery 
in  the  waters -,     A  town  having  such  right  catx  loc::;e  the  soil,   and 
the  lease  will  be  valid,    and  any  such  person  has   tij.e  exclusive 
right  to  plant   oyster  beds  thereon c     You  will  find  all  along  the 
Atlantic   Coast   cases  coming  within  this  proposition.      Cei-tain 
waters  have  boon  granted  to  certain  towns,   and  the  town  has 
licensed  a  private  person  to  plant  oysters  and  sell  them,   and 
the  revenues   of  many  towns  come  largely  from  these  licenses. 

91  Nc  Yo,   98= 

60o  No  Y.>  56. 
A  riparian  owner  upon  navigable  waters  at  the  common 
law  owned  to  high  water  mark,  and  he  had  a  right  of  access  to 
the  navigable  part  of  such  \7aters  in  front  of  his  land^  a  right  to 
make  a  pier  or  wharf  for  his  own  use  and  also  for  the  use  of  the 
public.   So  that,  although  ho  does  not  own  the  lan.d  botv;oen 
high  water  mark  and  low  water  mark,  he  has  the  use  of  it  provided 
he  uses  it  so  as  knot  to  interfere  with  navigation.  Subject  to 
such  general  rules  as  the  legislature  may  impose  for  the  protection, 
of  the  rights  of  the  public  ho  nay  build  such  pier  and  such  wharfs. 

10  V/nllacc,  497. 

14  V^cai^Ace,  57 
109   ^J.  S,^  672 

10  R.  I.,  477. 


-oCc 


April  26,  1901. 


>••      -^      *f 


:yv;;iv  aJrrlJ-   ni   O'ioix   noi;.v  -/p  "■■f-    j  .  'i:^''.  :'J\^^   v.xdj  nl_ 
;::i£'ijlcini:    tiiax'l   ':..:■■      oi;- -    ;"'::;;  b:^^'^^  '-'■-■•    •   "    -rrhsircf  si-rf  Mos   :!sm  A 

■'Cfsdsl'^  lis:::.;Vc^  .S  HT^oif  :WtK\  Bv.i:^  .'.'Ixf.   lioJinfvii-  ':'-:5:?-  .o   o--    t'h'eiy-  c)cf  ^li^n 

^ti*  pft8±F^  i^:g  Eli"^   llzv  ;-        .noeibiid-  sfcscf  -loJatB  Pilferer  o:^   -f-rf^^i 
i-'  ::-'0C        :;:•  rtxEo'toiq  riril^j-  n.a^:^-]-^  ^nx^'xdo   ssbl?   JfeioD   ox:'  :.'-■      A 


CO    ^  .• 


iTD0T7a-ocf  fvnv:;!   or".   ;■;•:"    ""?::   d:  oi;   oi'  :A:;v;od.3vrT?    ./ov-irfr^   BS        .  C'X:(.''"u<J 
bobzvo'ia  J-x   Id  i^i^;^^  h:''    ?--   ?ti   }::'-icr:   r^:'--^^^  t^B:^   feft-k  tg^ffi  -iortisW  n«:xif 

.noU'cooovrr   :-,;r;j    t;q-^  -.    1    ,r  ,  •  B-iJii^GJIsigSf  '^^d^  §^  J-"     '^   lJ?-rDn9tl  .xi->.2 

■.  li'n^'rfw  ti-'i-Tfe;  hnj:   -Toiq  Ho^rs   Xiiiij-d    ■■■■'     i\[  ■  ■  ^^fiq  9>rit  1      3:f-xlj\x-r  e:id-   '7;o 


^  -  — 


■iO--l    ,  :   ■'    I.ricf^. 


X  TORTS.  47 

L  ^.   C  T   U  R  E        Xc 
— oOo- 

At   the  close   of  the   last   le=cture   I  called  your  attention 
to   the   fact  that   the   riparia.n  owner     of   navigable  waters   ovmed 
to  high  watersinvark  and  tha.t  thi  goverxment   owned  t;ie   strip  of 
land     between  high  water  Jiark  and  lo^^  water  iiark  where  the  tj.de 
ebbed  and  flo'wed. 

Now  the   public   have  no  coaEion  law  right   to   pass   over 
the   land  between  high  water  Lnarlc  end.  low  water  uiarlc  for  any  pur- 
pose except   mvigation  or  fishing,      lliey  can  not    pass   cvfri-  j.t 
with  carriages  for  pleasure>c 

5  Barnwell  8z  Alders  on   268 
The   question  arose   in  this  case  between  the   ripoxian 
owner  and  a  pexson  who  had  the   right   to  fish  in  the   sea. 
A  hotel  had  been  bua  It   above  high  water  uarlc,and  the   space 
between  hi'';:i  W3.ter  mark  and  low  water  mark  wa.s  used  by  the 
proprietor  of  the  hotel  for  driving  bathing  va.ris  v;hich  they 
use  in  "nji-gla.nd  fro^.i  the  hotel  to  the    sea.,   tlius   interfering 
vcs±     with  the  fishing..      The  party  broU;;ilit  suit    sgains':  hLn  as  a 
trespasser  for  driving  over  the  ground  between  high  water 
mark  and  low  water  nark,    and  the  court  held  that  the  proprietor 
of  the  hotel  had  no   right  to  use  tiiat   strip  of  land  in  that 
wayo 

The  title  to    the   soil  under  navigable  waters  at  the 
coininon  law  J    tliat    is,   waters  where  the  tj.de   ebbs  and  flows,    is 
in  the  sovereign,   and  the   right   of  fishing   in  such  waters   is   a3.so 
in  the  soveteign;  but    in  the  absence  of  a  grant   f  ro  .i  the  ICing  to 
a   orivate  person' of  a  several  f  isjeiy,    or  in  t^ie   absence  of  such 
a  right  acquired  by  xjrescript ion,   the  public  have  priiio.  facie 
a  right   at   the  comx-aon  law  to   fish  in  such  waters,    and  any  person 
claiming  an  exclusive   riglit  must   establish  it  by  grant  or  -ore- 
scription.      Such  exclusive  rig:jt   the  King  could  graiit   prior  to 
Magna  Charba. 

10  House   of  I/crds  Cases   593 
4  Burrows   2163 
1  iViodern  Reportis   10  b 
The   owner  of   the  soil  under     fresh  water  streams  has 
prima  facie  the   rigJrt  to   fish  therein  as   riparian  owner. 

The   riparian   owrsr  ha^   aH-so  the   righb  to  use   the  waters 
of   the   streaia  for  the   purpose  of   supplying  powvjr  to  aacliiuory:   and 
consequently  he  may  construct   a  dsxa  across  the   stx^eam;   but   such 
damrai.ist  msLke  -orovision  for  the  passage  of  fish  and  be   supplied 
with  fi^-ways,    if  the  statute  of  the  state  requires   such  ways 
to  be  erected. 

Ill  111.    581 
In  this  case  a  pei-son   refused  to  co.:ip].y  vdth  the   statute- 
requiring  fish-ways  to  be  constructed,    and  was  prosecuted. 
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He  claimed  lie  had  obtained     "by  the  use  of  his  dam  for  a  lon^ 
period     the   ri^ht   to  maintain  the   dam.      But   the  court  held 
he  could  not   obtain  that   right    as  against  the   state ,   that  tlie 
state  had  the    rigJit   to     protect   fish  in  all  its    rivers, 
and  that   this  pi-ecaution  in  regard  to  fish-ways  was    a  reas- 
onable  one,   and  that   the  owner  of   the  dam  must  comply  with  it« 
The   right  which  any  person  has   in  fish  swiatrdn-   in  pub- 
lic waters   is  at  most   a  qualified  riglit  ,   and  the  state  without 
interfering  with  or  confisca.ting   private  property,   can  prohjblt 
the  taking  of  fish  in  certain  waters   at   cei-tain   seasons   or  in 
certain  places.      In  oth or  words,    this   right  of   the   oublic  to  fish 
is   subject  to   the  riglifc  of  the  state  to    regulate  finhing  so   e.g  to 
protect  game  fish. 

58  IToH.    598  30   Ind.    225 

56  Vto    641  107  Mich,    228 

106  Tlich.    621 
In  this   la-it   case  there  wa^   a  net   set  for  the;  purjx;se 
of  taking  turtles  and  in  capturing  the  turtles  they  captured 
fish,    and  they  ware  prosecuted  for  capturing  fish  conti'ary 
to  the  statute..      Tiie  court  held  that   if   tlie  fish  were  taken 
accidentally  but    necessarily  in  biu^r  to  capture  the  turtles, 
that  the  pax'ty   capturing  the  fish  v/ith  nets  v/as   not  liable « 
The  genoiul  rule   in  this  country  is  that      an  exclusive 
right  to  fish  in  navigable  waters  cs.n  net  be  acqviired  by  grant, 
since  the  Ctown  could  not     make   such  a  grant   since   the  discoveiy 
of  this  coimtry.      The   right   of  the  Kang  to  grant   exclusive   right 
of  fishery  was   surrendered  in  jilagna  Cha.t.'tac 

The   special  right  must  be  aoquir-ed  through  some     act 
of  the   legislature,    and  when   such  right   is  acquired  it   is  held 
subject  to   the   right    of  the  people  to  navigate  the  water;   and  if 
in  the  construction  of  piers  and  wiiai-fs   a  f  ishc^ry  is   injured, 
the   damage  can  not  be   recovered.      I   call  your   attention  to  a    car^e 
which  has  been  before  the  Pennsylvania  courts   three  tidies,    in 
which  this    question  is  thoroughly  discussed, 

61  PaoSto21;    77   Pa.St,3ir):      90  Pa. St.    85 
In  that   case  there  was   a  right-   of  f  isiiery  granted  to 
a  com-oany,   and  afterwards   piers  and  wharfs  were  built   inter- 
fering with  the  taking  of  the  fish.,      But   the  Supreme  Court   of 
Pennsylvania  held  repeatedly  that  the   right   of  fishery  that 
was  granted  to   the  compan3;-  was   subject  to   the   right   of  the 
people  to  navigate  the  waters. 

Any  person  ;a3y  take  fish  in  a  navigable  streaxn 
provided  he  can  reach  the  waters   and  take   the  fish  without  tres- 
"oassing  UTDon  the   land.s   of  another. 

5  Picko    199  53  Michc    575 

Since  the  str^^^aai  is  a  public  highway, and  since   the  pub- 
lic have  a  right  to  navigate  those  waters,, any  pet'son  who   is   right- 
fully on  the  water  has  a   right   to   fish  while  he  is  there,    aaid  the 
riparian  owner  who  owns  the  soil  underneath  tb.e  water  can  not 
complain.     You  have  no   right,  however  to  use    tlie  soil  underneath 
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the  water  exco^jt     for  th.8  nur-oose  of  navinratiorio     Yoa  :.-=^:.n   ^-ncHor 
your  iDoa'c   if   it   is  necessary  in  navrigatirig  the   strea'a,   but  you 
may  not  anchor  your  bos.t  for  the  purposo  of  fiyhing. 

At  the  Go-.mon   law  a  f r&ah  wa:-  or  rivor  Wc;i  not   navigable 
unless   its  vtators  were  affected  by  tho  tide,    and  only   so  much  of 
the   river  as  wb.g  affected  by  thie  tide  was   deemed  at    !:i:ie   ccraiion  law 
navigable » 

In  this  countiy  all  rivers   and  fresh  wa,tsr  lalras    are 
navigable  if  capabaie^    of  bein^-  naviga.ted  in  thsir  naturaJ.  condi- 
tion,   and  such  navi^-ation  is   not  confirjsd  to  vessels,    on^.   is   extend- 
ed to   raftiJ  and  even  the  running    of   single   logs.      In  o-thsr  v;crds  j 
the   test  in  this  country   is   not  whathtsr  the  tide   ebbs  and  flows, 
but  -whether  the  waters  of  the  stream  a;ce   such  that  they  canbe  used 
profitably  for  the  purpose  of  trans TX»rting  mGrchandlseo 

3  Ore.    446  32  Iowa   106 

The  sea  beyond  a  imrine  lea'?-;us  from  the  shore  bel!£>ngs 
in  cormaon  to  the   inhabitaiits   cf  the  \tj:.o1o  world.      No   one  can  have 
any   special  interest   in  such  vvaterSo      But   the  ouotoms   of  those 
persons  who   navigato:  the   tsea  or  fish   ohf^rein  become  binding  upon 
all,    and  are  to   be  regarded  as  an  Internal". ioriai  custoinu 

4  House   of  Lords  Cui:>e3   355 
2  C  &  Po    595 

22  ^Jnglish  Com.    Law  b9 
In  tM-5J  first  ca'e  two  vessels  were  ejigaged  in  captux"- 
ing  whales.      One   of  tl  ein.  hcul  harpooned  a  whale,   but  had  bean 
obliged  to  attach  an  infiatod  seal  skj.n  to   the   end  of  the 
cable  and  let  the  \'vha  e  go«      The  whale  vfas  captitt'Sd  by  tlie 
other  vessel  and  suit  v/s.s  brought »      The  custoai  in  those  Wc;t€*i'S 
is  that  a,  fast   fish  belongs  to   the  person  striking  him 
with  a  harpoon  an-L  continuing   control,  ovev.'  hiic,      A  loose 
fish  is  one  that   is   not  uncor  'tiie  control  of  ojixy  boat  crev.'o 
They  held  in  this  case,    thao  althoi;ga  the   inflated  seal  sldn 
was  fastened  to  the   end  of   the  Ga.ble,the  fish  was  a  :.'ooh!S 
fish  and  consequently  beloiged  to    ihe  person  who  captumd  ito 
The   rule   an'ions  the  UeSo    fisher.aan  ie     that  whether  the 
fish  is   a  loose  fish  or  a  fast  fish,    it  belongs  to  the  person  fiir.t 
striking   J.t  with  a  ha.?/poon. 

This   rule  gives  the  whale  to    the  fir.;-t  ci~e^'  that   auccyss- 
fully  harpoons  him,   whether  he   escaped  fro.ii  the   line  said  after- 
wards  dies   or  not,   unless  the  finder  can  cut  him  up  befoi"e  demsnd 
is  made. 

2  Low  110  8  "i'edo   Rep=    159 

1  Spray  315  1  low  223 

PROPEMY   IN  SEAI^o 
As  you  know  there   are  large  hems   of  fur  bearing   seals 
on  the   islands   of   the  UoSo    off  the  Goap.t   of  Alaska,      It   is   the 
custom  of  these   anima'-ls  to  go  great  distances  to   other  islands 
at  certain  seasons   of  the  year.      The  UoSo   Government  took  measiir"os 
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to  protect   these   aninTa]^  vraen  tliey  were   in  tlie    open  sea  and 
several  vessels  were   siezed  that  were   found  en^a^ed  in  canturins 
therac      J^hese  vessels  belongs  to   the  citizens    of  Great  Britain, 
and  the  "^n^lish  Govem^nent    raised  the  question  of   the   ri:5ht   of  the 
U.So    to   police  Behrin:;  Sea  and  capture  vessels   that  were   ta'cing 
seals    in  open  waters o      The  contention  on  the   oax't   of   the  UoS» 
was  that   these  herds   of   seals  belOxTged  to  certain  islands  that 
they  held  "oossession  of,    and  that  when  they   leift  those   islands 
to  so    several     hundred  mils   into   the   open  sea  and  then   return  to 
the   islands,   they  were  still  the  pro-pei-ty  of  tLie  UoSo   whi.le  in  the 
open   sea;    and  th^  applied  the  comuoa   lecv  rule  that  where  a.  per- 
son has  captux'Gd  a  wild  aniuial  that  has   the  animus   revertendi,   if 
the   aiiimal  leaves  his  possession  and  then  co.aes  hack  and  h&.d  this 
intention  of  coming  "back  all  the  tiae;,   the  propex-cy  was   not  lost 
in  the  animal.   This   rule   is  applied  to   pigeons,   bees,    etc. 

This   question  was   submitted  to   the  Behrinc;  Sea  Arbi- 
tration,   and  the  UoSo   a.ttorneys  made   the     above  argument,  wliich 
was   answered  by  Lord  Russell,  who   appeared  for  the  Britlsn  Gov- 
ernment,   in  this  way:      He  says  the   rule  of  the   common  law  applies 
where  the   ajnimus   lavertendi      is   one  that  the   ani^riaJ.     has   acquired 
and  not   ail   instinct   in  the  a.nimal  itaelfo      He  contended  therefore 
that  these  herds   of  fur  bearing   seals  wlu.le  they   o.ra   on  the  islaiids 
of  the  UoSo    are    .property  of  the  UoSo  ,   but  when  they   leave  the 
islands  under  their  native   instinct  to  go   several  hundred  miles, 
and  are  more  than  a  league  beyond  the   shores   of  tlie  UoS.    islands  > 
they  are   in  the  watei-s   of  t'le  whole  world  and  any  one  navigatin:; 
those  waters  has   a  rigat   to   capture  them. 

"^hat  was  the  view  that  the  coiaalssion  took.      They  held 
that  the  UoS..   had  no   right   to     protect   seals  beyond  a  marine  learjue 
and  incidentally   they  decided  that   no  nation  can  protect   animaJis 
ot  fish  outside  their  territorial  waters. 

32  American  Law  Register  901 
Game. 

I   use  now  the  word  gatiie    in  the    restricted  sense   of  hunted 
anima  Is » 

The   o^vner  of  the   land  upon  whicli  game   is  fouiid  ha3  a 
qualified  property   in  it    so   long   as   it   remains  upon  his    land, 
and  if   he  captures  the  game  there  his   title  becomes   absoD.utfic 

If  the   game  escapes  from  his   land  to   the   land  of  anotht^r 
he  loses   all  his    qualified  property   inthe   game. '   In  other  words, 
no  person  ha^  any  title  whatever  to  wild  game  that  is  not  upon 
his  own  premises. 

In  regard  to   such  game  captured  by  a  third  person  vmo 
is   a  trespasser,    it   is  said  - 

1st.    If  A  starts  game  and  kills   it   on  B's    land  the  game 
belongs  to  B* 

2nd.    If  A  starts  game   in  the   warren  or  eixlosed  ground  of  B 
and  it   escapes   and  is  killed  on  the   land  of  C ,    it   still  belongs 
to  B. 
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3rd.    If  A  starts  garae   on  B's   land,    and  it   esoaoes   to   C,   and 
is  tlien  Icilled,    it  belongs   to  A. 

Tlie   distinction  iDetween  the    second  and  third  prepo- 
sitions   is   that  in  the  second  the  lands   are    enoloaed,   and  in  the 
third  they   axe  not  enclosedo      In  the  one  case  you  have  taken 
possession     of  the  g&iae   8.s   it  were;    in  the     ovnr  the     party  was 

a  trespasser  only  so  loi\r^  as  the  :;ame  re^nained  on  your"  land,  and 
the  mo'-ient  the  ryame  left  your  land  so  far  as  you  are  concerned  he 
ceased  to  he   a  trespasser. 

I  Lord  Raymond  250 

II  House   of  Lords  Cases   621 

The  three  propositions  whic.i  I  have  ;;iiveii  you  o.re   stated 
by  lord  Holt   in  the  first  case   and  approved  by   the  House   of  Lords 
in  the  second  case,    except   perhaps   the   last   proposition^  wliich 
may  not  be  sood  lawo 

'•'^he  Supreme  Court   of   the  UcSo   iiave  ]ield  that   the  title 
to  cajae   is   in  the  state   in  trust  for  the  people,    and  if  the  state 
prohibit  the  transportation  of  .■^■ffile  it  will  be  no  violation  of 
interstate  commerce   laws  ;   and  the  court   seems  to   inti:As/be  that  the 
owner  of  land  as   such  owner  has   no   qualified  property  at  all  in 
game.      I  have  stated  to  you  that  undar  the  cu-tl.iou  l3r;,tho   o'.vner 
of    land  has   a  qualified  property  in  gaZiie  on  t:ie   land.      Of 
course    it   is   of  very   little  consequence,    e:;ccej)t  where  the   i'aj-ie  is 
driven  from  your  land  on  to   the  lands   of  another. 

161  UcSo    519 
Some   questions  ai^ise  when  game  is   hunted  as   to  property 
rights  between  the    person  who  stores   the  garoci   and  another  who  cap- 
tures  it. 

All  the  courts  hold  tJiat   absolute  property   in  game 
can  "he  acquired  only  by  reducing  the  gam-D  to    possessioHo      T^e 
difficulty  arises   in  determining  when  suca  gahie  has  been   reduced 
to  possessionc      I  will  give  you  three  propositions: 

1st.   Merely   starting   the  game,    not  wounding   or  in  anj'-   other 
manner  disabling   the  game,    is  not    sufficient  to  give   por-^ession. 

2ndo   ¥/ounding   the   ^;ame  .aortall^y  and  then  abandonixig  ths 
pursuit   of  the  game  will  not   constitute  possession. 

3rd.  Woundinij  the  game  mortally  and  then  pursuing   it   so   tiiat 
if  there  was   no   interference   it  would  be  captured  by  you,    is   re- 
ducing the  game  to    ■EX)Ssession,and  the  person  who  wrongfully   in- 
terferes with  you  in  the  ^mrsuit    of  the  zo^'^g  or  who   takes  the  game 
before  you  overtake   it  must   suixender  possession. 

20  Johnson* s   Rep^    75 
In  this  case  a  hunter  shot   a  deer  and  followed   it  until 
night  fall  and  then  abandoned  the  chase.      He  took  up  the  chase 
the  next  morning,   but   found  the  deer  had  been  captur-ed.      The 
court  held  that   if   he  had  contJJiued  the  chase  the   deer  would 
have  belonged  to  him,   but   since  he  abandoned  the  chose  he 
lost  all  title  whic:i  he  had  acquired  by  irx)r-tally  woundinj   it^ 
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L  l  C  T   U  ^  ^        XIc, 
OOO---'— 

We  will  continue  tlie   sub.iect   of    ^ro^erty   rii^hts    in 
wild  game. 

Garae  beloiigs   to  tlie   -irst    occupant,   but   if   one   once 
siezes   a  wild  animal    ^jnd.  it   a'ets  av/ay     from  aim   -ind  he  continues 
tlie  -oursuit ,   he  doefr-   not    lc.3e  Iiis    rijJit  as   tlie   first    occupant.      Tlie re- 
fore   if    a  hunter    .10 rt ally... wounds   a  wild   aniiral  waioli  escapes, 
but  lie  pursues   and  the    ani  iial  is  ca.:)tured -try-  another,   the'anii/ial 
belongs  to  the  hunter  that  morl;ally  woiuided  him  and  was   in  pursuit. 
This   is   the  Scotci  rule. 

3  Scotc-i  Appeals,   House   of  Lords,    334 
23  Session  Cases   470 
Bees   are  wild  by  nature,   but  when  hived  belorjG   to  the 
person  who   has  thus   reduced  then  to   possession.      But   f  indii:^   bees 
in  treds   standin;   on  the    land  of   anobher  does   not  ^-ive   tue  finder 
any  title  to   the  bees. 

7  Joiinson's   Reports    16 
A  in  this   case   fouiid    \  bee  tree   on  B's    land  and  marked 
it  with  his    initials.      Then  one   of   the  tenants   in  common  of 
the   land  cut  the  tree.      The  court  held  thit  thS   fj.nder  had 
not    reduced  the  bees   tc    his    r^ossession,    and  thel'efore   he   had 
acquired  no   title    to   the  bees. 

\i/hen  a   oerson   is    fivsil  a  license  to  hunt  bees  upon  the 
land  of  another  and  fin's   a  tred»   that   does  not  ^Jive  hia  title 
against    an.other  person  who   lias    a  license   and  who    finds  tbis   same 
tree  and  cuts   it. 

1st   Cowen   24  3 
It  has  b'eer.  aeld  that   w  i.en  a   person   is   a  trespasser  he 
can  acquire  no  title  tc   bees  G?.'Dtured  by  him. 

15  Rhode   Is 3. and  35 
In  tnis   case   ?   uia..  placed  an  empty  bee  hive   in  a  tree 
in  BSs  woods,    and  he    olaced  this    empty  bee  aive  upon  a  tree 
in  a  favorable   position  for  the    purpose   of   allowing;   it   to  be 
occupied  by  the  bees.       Vlien  the  bees  swarmed  they  occupied 
the  ne'7  lii/e,   but   tie   owner  of  the  woods  took  it^      Suit  was 
brought  by  the  person  who   had    placed  the   hive  for   the  value, 
and  the   court  held  th^t   'je  v;as    \  trespasser  in  going   into 
the  woods  and  pui-.ti-r;    the  hive  ther,    and  beire    a  trespasser, 
he  was  not   entitJ.ed  to  the  bees   that   filled  the  hive. 

Bees   in  the   possession  of   a  person   are  the   subject   of 
larcery,    and  so   is  honey  v/hether    .lade  by  tame   or  wild  bees.      But 
wild  bees   and  their  honey,    although  they      are   in  a  tree  and  knov/n 
to   the  owner  of  the   land,    a::e  not  the   subject   of   larceny « 

2nd  East   Pleas   of  the   Crovm  16,   PaA-o41 
104   Iowa   305 
23  Grattan  441 
3  Bianey's  Rep.    (Pa.)    543 
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Dees   see-n  to   be   an  exception  to   tlie  :';eneral   rule   of   the 
conmon  law  t:iat  wild   ani.ials   are  not  t  le   sa'oject   of   larceny 
unless   they  are  valuable  for  food   purposes.      If  bees  have  been 
reclai  iied  th^  are   the   subject   of   i?.rceny  because  w.jlle  the  bee 
itself   is  not   suitable   for  food,   the  honey  is,    a.nd  the   coinnon   law 
courts  imke  the  distinotionc 

The  keeoiiT(;   of  bees    is   not  necessarily  a  nuisance  to 
persons   residirg   ia  the  neighborhood;   aixL  therefo /.e  an  ordjxianoe 
prohibiting;    a  peT'son  f ro  i  Iceeoin:;  bees   altogether  is   too  broad 
and  will  not   be    s^a stained.      But   the   keeoiiig  of  bees  under  cei'tain 
circu -Tstonces  ^nay  be   a  nuisance,    and  if    such  keeping"   ^s   a-  nuisance 
it  will  be   en  joined,  by  the   courts.. 

52  Ark*    23 
6  N«yo    Sup,    826 
In  this    last   case   a  person  ""rept  bees   in  a  village, 
and  kept   thera  so   near  his   neighbor  that  they     were  a  nuisance 
to  his   neighbor,    fillaaghis   .aouse  -vhenever  tloere  gwas   anything 
about   the  house  that   attracted  them.      He   filed  a  bi-11  to 
enjoin  the  keepiic    of   the  bees,    and  the  court  granted  the 
injuntion. 

THTil  TITLT  TO  10  KSTIG  MID  GTSIIR  MI  i\IS» 
All   ani^Tiels   are   at   fir  st    in  a   state   of  nature   and  wild, 
and  consequent!ly    they  beco/ne  the   property   only  of  an   individual 
who   actually  reduces   theui  to   possession,    and  they     continue  to  be 
his   property     only  so    loiig   as   they  reaiain  in  his   possession, 
actually   or   constructively.      Some   nni  lals  ha,ve  been  so   lonj  and 
so  continuously  in  rjosses.-^io.^  .and  under  the   control  of    .ion.  that 
they   are   no    longer   regarded  as  by  nature  wild,    and  are  classed 
as  domestic,    such  as  horses,    cattle,   sheep,    ^oats,    and  barnyard 
foTsls.      The  title  to   this   cla^s   of   anl-3,ls   is   absolute,    ?-nd  is 
not   lost  by  their  strayin-j    way   ?Jid  reuainii.g  beyond  the  control 
of  the  owner.      Sut    an  oni  lal  that    is   reco  v;nized  by  the  court 
as  naturally  v/ild,    if  the  oarty  who  has   possession  loses  that 
control  he  loses  the  title » 

69  Gao    4&0 

24  "iiscellaneous   Cases    (NoYo )    695 
81  111.    403 
In  this  ITew  York  case  the     uestlon  arose   in  regard  to 
the  title  to   a  sea   lion  wuica  h.od  been  captured   off  the   coast 
of  Alaska  and  broui;ht  for  e:chibition  to  Hew  York.    It   escaped 
fro  a  the  oxTner  and  vras  captured  on  the   coast   of  Lon^  Island 
more  thaii  seventv    .liles  fro.iwlBre   it  had  escaped.     The   orig- 
inal  owner  brought   suit   to    recover  possession  ot  the   soa 
lion,   and  the   question  was  -Y.iether  he  had   lost  title  to   the 
anivial  by   its   escaoiivj;.     The   court   held  that  tae  sea  lio^^' 
beii^  by  nature  wild,    che   oerson  captiarin^   it  was  entitled 
to   it   o^ly  so    long    as   it    remined  in  his   possession»_  Tne 
owner  clai  led  tnat   he   should  not    lose  title  unless  tne 
sea  lion  had    rot   to    its   orl'::inal  habitat.  _       _ 

This   decision  of   the   court  has  been  criticxsea,    and 
attention  has  been  called  to    the   fact     that    if   in  a   raii.roaxi 
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accident  w.iore  a  vaenaserie  was  "bein-;  transported,    tlie   sinirLals 
escaped,   tiie   ovmer  would  lose   title  to   all"  the  wild  ani^nals.  " 
Tliey  would  uTon  fiat  t.ieory     belori.^-   to    the   person  wiio   caTD- 
tured  t'levii,    3nd  t'os.t   doctrine  could  not  "be    maintained. 

Of  course  there  is   a  distinction  'betweeu  the  two  cases. 
Animals   esca^inj   fro.i  tae  wreck  of  a  train  is   different  from 
a  sea  lion  escaoiiTg   and  taki.ig  to   the  water,   mica  is   its 
natural   element.      V/hefier  in  fne  case   of  Bms±:<i  ani.nals 
esca-oia,-   fro  i  a    menagerie  the   party  would  lose   title  to   thej 
h?s   not  yet  been  before  the   courts. 

The  iiicrease  of  do.iestic  ani.als  Lelorigs  to  the  owner 
of   the  ':lai;i  and  not    to   the  owner  of  tlie   sire. 

41  111.    238  60  Barber  413 

130  U.S.    69  1  I^is.    App.    577 

In  this  connectio  i  I  ui'^ht  jive  you  a   oroblem  woicn  is 
found   in  the  books,    thou;  :  it   has   not  coiae  before   the   courts. 

A  ''oes   to  E    ^nd  arrajiges  witn  B  to  buy   si.c  head  of  cattle 
for  "oi-n.      B   nakes    ^,i  arrangement   to   purchase  the  six  head  for 
A  and  also      six:  head  for  C.      The  twelve  ani  lals    are   purchased 
for  the  two   and  belon;   to    the   two;, but  by  mistake     five 
are  turned  over  to    one   and  seven  to    the   other.      After  tiiis 
division  one   of  the   cov/s  purchased  has   a  calf.      To  wiiom  does 
the   calf  beloii^?     The  basis   of  the   rule    is   taat   th« 
increase  belon  js  to   the   ov/ner  of  the  cow. 

The   lessee  of   ani  rials   stands    in  tn.e    place  of  the  owner, 
and   is    entitled  to  t  le    increase.        So  f.:at    if  a  herd  of  cattle  is 
leased  to  A  for   a  teri  of  yearj  ,   the   entire  increase     of   the  herd, 
there  bein',      no  contract   chan;^in     the  oot-i-ion  law  rule,   belongs 
to   the  lessee    and  not   to    the  les3or<, 

A  tenant   for  life,    however,   must  keeo  the   ori^'inal 
number  'jood,   and  so  i'aist    ^iiy  otijer  lessee  yr.ien  he  covenants  to   re- 
turn the   same   number  v;]iicli  he  has  received.      If  there   is   no   con- 
tract xvit  1   reference   to    returni.v,   the  nuniber  which  he  has    received, 
and  he  nas   si  nly   leased  a  nu:uber  of  ani.iials,   he   is   only   liable 
for  reason^Jble  care,    and   if   ai^y   aniuials   die  of   disease,   he    is 
only  obliged   to    retiirn  the  nu.riber  which  renoain,    axid  he   is    entitled 
to  all  the   increase.      The  contract   of    leasir^  may  be   just    such  a 
contract  as  tne  parties  rnalce  betv/een  tnennselves. 

\Vlien   an  individual  has   reduced  a  wild  ani.:ial  to    poss- 
ession he    aay  iiaivitain  a  civil  action     for  the  value    against 
a  person  who   carries    it    away  or   in  any  .laiiner  lessens  its  value. 

But   a  wild   ani  -nl  reduced  to   r)ossession  was   not  the 
subject   of   larcery  unless   such  ani.nal  was  fit   for  food.      Dogs, 
cats,    apes,    parrots,    sin^;in:   birds,    and  foxes  belonc;   to    this 
class.  4  Blackstone   235 

Swans  and  hawks  viere  an  except  io.;  to  t^iis  r\ile  at  the 
coix.ion  law  because  they  were  regarded  as  royal  birds;  and  as  I 
have  alread;;'-  pointed  out,  honey  bees  were  an  exce.:)tion,  vecause 
the    loney  which  they  -nade  was   suitable  for  food. 

1  Hale  PoC,    511  2  :^ast  P.C.    16 
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Tliis    rule   of  the  cc^iiior.  law,   waicli  ov/es   its   existence 
in  -part   to   the   rj^or  of  the   old  coition  lav;  which  xiiade  the    larceny 
of  prooerty   to   the  value   or  a  shillin.-   a  caoital  offense,    does  not 
meet  witi  approval  in    nny  of   our  courts  today, 

41  Ark.    479  65  l\uC«    315 

In  this   41  Axlu    a  po-rsoxi  was   arrested  for   stealirg   a 
mocking  bird.   The    evidence  was  taat  the  "bird  was  woi-th  '^'^S. 
The    defense  was  th^.L.   aithou~h  hy  could  "be  sued  for  the  value 
of  the  Viiochin^  h.ird,   he   could  not  he  ^'uilt   of   larceny  because 
it  was   not   the  subject   of   larceix/.      But   the  court  held  that 
the    rule   of  the   com  ion   law  did  not  "o rev  ail   in  Arkansas    in  that 
regard.      The  court  also    points   out   tnat     v/hat    is   not    suitable 
for  food   is      a     viiatter  of   taste,    -and  co'i-ments   on  a  de-cision 
in  Iowa  in  whxca  the  court   hej.d  th-^t   a  raccoon  could  not  be 
stolen  because   the   raccoon  was   not   suitable  for  food,   and 
said  thac   so  far  as  the  ne^ro    oopul3,tion  of  Arkansas   was 
concerned, they  did  not   a^ree  with  the  court   of  Iowa     eitbar 
in   its  taste  mor    in   its   legal   opinion, 

Fro::i  the   class   of   domestic    ani  la^s    in  v.'hi.ch  the   individ- 
ual  nay  have  absolute   property  ^   there  are  two  classes   of    aninals 
thao  iiiust  be  axoeptc-d:    dO'^s   sua  catso 

Of  all  do^iestic    aniror.ls   I'lrn.  has   ."jiade  the  do^    alone 
his   covflpanion,   and  yet  at  the   co/^iiion  law   the   do3  was  not    the 
subject   of   larceny   foi    two    reasons:    first,   because  he  had.  no 
intrinsic  value,   tlia.t    j.s ,   a  value   ccirnon  to   all  dogs  as    dcgs; 
and  second,   bec:iuse   he   is   not    fully  doaiisticated,     Y/hat   is  meant 
by  his   not  beinj;  falljT  dci  lesiticated   is  that  he    retains  -iaq7  of  his 
native  traits. 

31   Goniio    121  166  U  =  So    698 

37  Alao    430  105   Iowa   112 

84  ?5^.    681 
As  we  iiave   reinarked,  many  of  the  modem  courts  have  not 
followed  the   strict    rule   of  the   co/yaon  3-a.xr  that  the   doj  was  not 
the  subject   of   larceny,   and  raar;\'-  of  the-i  "::iav3  found  in  the  legis- 
lation of  the   state   evie^enee  that   this    rule   of  the   couiiion  D-aw 
has   been  abroc^-ted  by  the   lei:lslature  = 

86  1T«Y.    365  75  Lie.    562 

148  Pao    St.    201  34  Mich>,    283 

In  t  lis    last   case, the   question  a  rose   about   a  valuable 
dog  liavirg  been  billed  by  a  neighbor's   dog,    and  the  owner  of 
the   dog  that  was   killed  brought   suit  to   recover  the  value  of 
the  dog.      Our  court  held  wlt}.iout    reference  to    any   statute  that 
the    'Darty  could  recover    cor  t.he  vaJ.ue  of  the  dqg   and  that 
there  was   absolute   ownership   in  the  dog,    intiriat  in:,-   tha,t   in 
this  state  the  god  v/as  the   subject   of  larceiTA, 

Most   of  the   le"isla,tion  '.vhich  has   uiodified  the    rxile   of 
the   cormon  law  has   reference   to  taxation  of   dogs.      Soue   states 
have  levied  a  tax.  upon  dogs   in  accordamce  with  their  value,    per- 
mitting   in  sonie  cases  the  owner  of  the   dog   to  fix  that  value. 

165  U.S.    698 
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In  most   states,,   ^.owever,   tlie   tax  is   a  specific  per  capita 
tax  upon  eacli  doj  wit'ooiit   any  reference   to    its  value,    and  Such  a 
levy  niust  "be    regarded  as   a    lolice   rejulation  and  not   a  tax<. 
As  an  Indiana  court  has  put   it,   the   levy  was  .jiade  not  for  the 
purpose  of  producirig   revenue,  \mt   for   the  purpose  of  preventing 
the  iDroduction  of  dogs. 

79   Indo    9 
Althougli  the  do3  has  no   intrinsic  value  under  the  conmon 
law  and  thereforo  could  neither  he   stolen  nor  obtained  by  faJ.£io 
prptenpes,   an  a.ctio:i  of  trespass,   trover  or  replevin  oould  be 
maintained  at  coumon  law  to   recover   damajes  for  any   injury  to  Yxlm 
or  for  his   conversion   or  to   obtain  -ocssession  of  him^ 

60  Illc    211  'lOO  Tenn»    317 

77   Ind»    132 
Dogs  are   so  far  recoj^nized  as  personal  property   at  the 
couiraon  law  that    if  not  disposed  of  by  will  they  go  to   the  admin- 
istrator and  not   to    the  heir^ 

41  Ark.    479  86   N,Yo    365 

But  thej'-   are   not    inventoried  as  property  of   the  estate. 
75  G-^o    444;    same  C3.se,    53  Ahu    Repo    47  6 
48  Ala,    161;    s::uue  case,  17  Am=    Rivp^    31 
;7hen  a  douiestic   ani  lal  becoues  vicious^   acquii'es  the 
habit  of  doing  mischief,   and  the  o'.vner  or  keep'sr  has  notice  of 
that    fact,   actual   or  implied,  the  la\7   imposes  upon  puch  owner  or 
keeper  the  duty  of   prevent iry    such  aniaai  fro^i  doing  liiischief  aiid 
keepirg   hi.a  secure,   aod  irpon  his  failvu  e  so  to  do  it  makes  such 
owner  or  keeper  liable  to   any  per3Dn  \7ho  '.vitbDut   any  fault   of  his 
own  has  been  injured  by   s-.ich  anivial» 

74  i/Eich.    202;    sxDe   case,    I'i  Lavr;-ers  Rep.   /ji*    ]B7 
Contributory  ne-i:].igence  of  the  persons    injured  in  oi^er 
to  ^relieve  the   owner  of  the  ani.jal  fro. a  lia-bility  must  be   of  such 
a  character  that   it  can  be  affinr^ed  that  he  csiissd  the  inj-Jtry  him- 
self with  a  full  kiiOT/ledge   of   its    orobable  consequences.      In 
other  words,    a  pex'son  is  guiliy     of  contributors/-  negligerKif   if 
he  interferes  with  a  dog  he   ^qiov/s   to  be  vicious. 

121  Llich.    675  73  NoY.    204 

31  Gomi.    130;   sine  case  81  An.   Dec.    175 
Tills   case   in  the  121  Ilic-i.    is  a  celebrated  case   on 
account   of  the  ainouiit   of  the  judgr-.ent  whicu  was    recovered. 
A  wealtly  man  was  the   o-vvner  of   a  lar^e  St  Bernard,   and  one 
afternoon  two   of  his  liired  -;irls  took  the  dog   out  wita  tmcio 
Tiaey  called  at   a  house  to  visit   the  v/ife  of  the   owner  and  the 
dog  was    let    into  the   _:ouse.   This  becoues   important  because 
they  held  that   letting   the  dog   into     the  house  was  contribu- 
tory    negligence  on  the    oart   of  the  wifeo      -lie  St.  Bernard 
attacked   a  child   in  the  house   injuring    it    seriously.    Suit 
was  broi^ht    .ggaiust  the  ov/ner  of   the  dog  and  the   jury  gave 
a  verdjct   of   ?10,0C0,,   '.vhich  under  the   jaw  of  this    state, 
the   court  was' required  to   double.   The  case  went   to   the 
Su-oreme  Court   of  thid    state  v&io    reduced   the   judgment  one  naJ-i.. 
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LECTURE        XIIc 

-— oOo-" ~ 


In  continuation  of  the  last   lectures  upon  the  lialoility 
of  persons  keeping  v/ild  or  vicious   aniraa.ls : 

A  person   is  laeld  to   be  the  keeper  of   a  dog  and  liable 
for  his   torts   if  he  permits   the    animal  to   live  at  his  house,   with 
or  without  the  consent   of  the   owner  of  the   dog.    and  even  against 
the  protest  of  the  owner^ 

60  Mich,    519  81  Northwestern  974 

In  the   first  case  the  owner  of  a  dog  protested  agaigist 
another  pex-son  harborln:  the   dog.      The  person  harboring   the 
dog  was   a  relative  of  the  owner  of  the   dog,   and  fed  the   dog 
e|,t  his  house.      Vi/hile  thjsre  the  dog  bit   an  individual  and  suit 
was  brought   against   the  person  harboiung   the  dogo      The   defense 
was  that  he  was  not   the   ovmer  or  keeper  of  the  dog.      The 
court  held  that   a,  person  who  harbored  an  aninial  under  thcs  e 
circumstances  was   liable  as   a  keeper. 

In  the  next  case  a  widow  was  the   owner   of   a  farm  and 
made  an  arrangement  with  her  son  to  cultiva.te    fche  fann.   He 
was  the   own^r  of   a  dog  and  he  brought  the  dog  with  him.      The 
dog  bit    some   person  and  suit  wa,s  brou^^ht  for  damages   gainst 
th,e  owner  of  a  farm,   and  the  court  held  that  the  owner  was 
liable.  " 

At  the  common  la.w  the  husband  being  at  the  head  of  the 
famiily  was   liable  for  the   torts   of   any  aninals     kept  upon  the  homo 
premises,   and  under  cei"ta.in  oircuiasta,noos   of  course  was   liable 
for   the   torts   of   servants   or  children.     Under  the  old  common  law 
the  family  was  the  unit, and  the  head  of  the  family  was  held  re- 
sponsible for  the  conduct   of  the  family ^ 

A  question  has  sometimes  arisen  in  regard  to   the  liab- 
ility of   aximals  that   ax-e  kept  at  home  v/hfjre   the  pr-opex'ty   is   owned 
by  the  wi-feo      TLre   liability  of  the  husbaiid  or  wife  under  such 
conditions  depends  upon  the   siirrourjiding  circumstances. 

135  N,Yo    201  e-l  Hun  111 

101  Ala.    433  152  MasSo    7 

19  Ontario   39 
In  the  first   case  the  husband  was  tl.--    owner  of  a  vicious 
dog.   The  wife  was  the   owner  of  the  home   and.  paid  the  houses- 
hold  expenses.      She   evidently  kept  her  husband  and  lais   dog 
and  she  was  held  l.iable  for  the  dcs*s  torts,   showing  that 
the   liability  goes  with  the  power. 

In  the  nex-.t  cyse,   81  Hun  lU.,   the  wife  was  the  owner 
of  a  dog   an.d  the  huKba.nd  was  the  owner  of  the  home  and  paid 
the  hoiisehold  expense sja^id  thtJ  court  held  that   he  was   liable 
for  the  torts   of  his  wife's  dog. 

In  the  Massachus setts   case,   the  hvisband  was  the   owner  of 
a  bear  and  he  kupt  the  bear  upon  his  wife's   reaO.  propji-ty. 
The  bear  broke  his   chain  and  commj.tted  d£)K;.ges,    and  suit  was 
brought  agairust  both  husband  and  wife, and  the  court  held 
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that  both  were  liable,      the  husband  as   owner  of  the  bear 
and  the  wife  for  pemitting  the  boar  to  be  kept  ii>Don  her 
premises  in  an  unsai'e  conditi  on» 

Since  many  dogs  are  natumlly  vicious  and  they   are 
liable  at   any  time  to  become  vicious,  and  all  are  subieot  to  hydro- 
phobia,  the  state  may  adopt  reasonable  police  regulations,   provid- 
ing under  what   circumstances   sjid  condj.tions   dogs  may  be   permitted 
to   run  at   large,   and  also   requirir^   that   no   dog   shaJl  be  kept 
unless   the   owner  has   obtained  a  license;   and  the  state   or  munici- 
pality may  dirent   that   any  dog  not   licensed  or  not  iDroxierl^-  muzzled 
may  be  shot  either  by  the   proper  officer  or  by   any  p«r«on  a  nieniber 
of  the  public  •,    and  such  regulations  are  held  to  be  valid. 
18  Pick.    262  69  Miss.    34 

35  Nebo    638  42  N,H.    373 

Dogs  with  vicious  habits,    sheep  killing   dogs,   may  be 
killed  if  found  upon  the   premises  of  another  where  there   is   an 
opportunity  for  them  to   do  m.ischief ,   and  although  they  may  not  at 
the  time  have  shown  any  disposition  in  that   direct  ion. 

122  Mich.    273 
In  this   ca^e   a  dog  that  had  the   rsputaxion  of  Icilling 
sheep  was  foimd  upon  the  premises  of  a  neighbor  and  v/as   shot 
at   sight.      Suit  was  brought  to    recover  the  value   of   the  dog, 
and  the  court  held  the  farmer  had  a  right  to  kill  the  dog 
under  those   circuiristances. 

When  a  dop-  becomes   a  nuisance  by  entering  jc  upon  the 
premises   of  another  and  there  barking,    fighting,    etco,    the   occu- 
pant  of   such  premises  has  the   right  to  a.bate  the   nuisance  by  kill- 
ing  such  dog   if  under  the   circumstances   such  killing   is    reasonable 
and  necessary. 

90  Micho   221 
In  this   case   a  m^-n  was  annoyed  at   night  by  dogs   congregat- 
ing upon  anadjacent   ].ot    and  fighting.   Several  tiioies  he 
drove  the  dogs    away  but   they    returned,    and  finally  he   fired 
into   the   xot   and  a  valuable  dog  was  killed.     The  court  held 
he  wa,s    .jizstified  in  abating  the  nuisance. 

But  a  dog  laay  not  be  killed  '^ecr.use  he   is   a  mere  tres- 
passer and  is   doing    some   slight   damage   as  a  trespasser  to   the 
premises   of  another. 

96  ilich,    236  93  ^lich=    420 

In  the  latter  case  a  valuabil.e   sheperd  dog   raai 
fro  1.1  the  highv/ay  upon  a  porch  that  had  been  freshly  painted, 
leavir^  his  footprints  upon  the  fresh  paint,    and  the  owner 
of  the  house   shot   hlm„      The  court  held  that  the  owner  was 
liable   for  the  value  of   the  dog,  because  he  v/as  not  Justified 
in  shootinj  the   dog.   He   could  bring   an  action  against  the 
owner  of  the  dog  for  the  damages  which  the   dog  had  done  to 
to  the  ■oorcho 
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On  the   suTDject   of  the  Ij.ahllity  for  the   torts  of   animalsX, 
Judge  Cooley  says  that  vdien  wild  animals   are  kept  for  some  legit- 
imate  riumose,    all  the  miblic  can  demaxid  of  the' keeper  is  that 
he  shall  use  such  superior  precautions  as  will  he  sufficient  to 
prevent   such  animals  from  doing  mischief  end  vjhich  -tJae   natural 
propensities  of  the  animal   justify  or  demand  his   doing. 

In  this   statement,  Jud^e  Cooley  modif:'ies  somewlat  the 
rule  of  the  common  .lav/,   holdirg  that   if  a  person  keeps  a  wild 
animal  he  is   an  insurer  of  the  anima.1,    and  if  the  animal  gets 
loose  and  does  mtx^chief ,   no  matter  what   precautions  he  may  have 
taJcen,   the  owner  of  the  axiimal  is   liable. 

1  I''o&  F.    92  33  La.    An.    627 

99  UoSo    645 
In  this   first  case   a  person  who  had  a  pleasure   resort 
kept  a  hear  fastened  with  a  chain  six  feet  long.  A  member 
of  BJi  excursion  party  walking  by  the  bear's  house  was   attacked 
and  severely  injuredo        The  bear  ha.d  not  before  been  vicious-. 
The  court  held    chat  the   statement   in  the  declaration  that  the 
defendant  knew  the  bear  to  be  vicious  must  be  taken   as  proved, 
as  everyone  must  know  that   such  an  aniraa.l  is   of  a  savage 
nature.     You  will  notice  that    in  tJais   ca^e  the     court    did 
not    follow  the   rule   sug. nested  "by  Jadge  Cooleyo 

In  the  99  UoS.    645,    a  person  wss   injured  by   a  stag,   one 
of  a  herd  of  nine  deer  kept    in  a  park  at  a  summer  resort. 
The  stag  was  known  to  be  vicious  and  notices  were  posted  to 
beware  of  the   a^iimal;  yet  notwithstanding   these  notices  a  per- 
son went   into   the  field  whei'e  the   deer  were  kept   and  was 
attacked  by   the  stag  and  severely  injured.      The  court  held 
the   owner  of  the  resort   lia.ble,   and  the  court  in  that   case 
established  these   three   propositions  , to  each  of  intoich  your 
attention  bas  been  called: 

list.   That  when   such  animals  are  by  na.tnxe  vicious,   the 
owner  is    liable  ugi.dor  all,    or  most   circumstances, 

2ndo    If  the   aniroal  is  naturally  vicious  or  mischievous, 
"but  it   is     of   a  tame  nature,   there  miast  be  notice   to    the  owner 
of   the  mischievous  habits  before  the   owner  canbe  held  liable. 

3rd/     In  case   of  a  domestic  animal  the  ownei"  is  iiot 
liabl'3  unless  he  knew  the   animal  was  vicious. 

Upon  this   last   proposition  I  shalJ   comment   somewhat   in 
this    lecture.      I   think  the   proposition  goes  too   far.    Some 
dogs  are  not  vicious,  but  there    are  certain  breeds   of   dogs 
that   are  naturally  vicious,    and  if   a  man  keeps    that  breed 
of   dogs  he  must  use   precaution  to   see  that  the^  comuiit  no 
injury  even   if   they  hyve  not  heretofore  coninitted  any  injury. 
The  keeper  of   exi  anima.l  may  be   licble   for  an  injury 
done  by  such  animal  when  the  injury   is   due  to  the  n^ligence   of 
the   keeper  and  not  to   the  vicious  nature  of  tbe   animal. 

24  lav.  Times,    new   series,    587 
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In  tJiis   case   a  perso.i  Liad  tv/o   .loirnds,    and  tied  tliem 
togetaer  wit^a  a   rope  tliree  or  four  feet  in  length  and  remitted 
them  to  so  upon   tie  streeto   A  person  -oing  upcn  the  sidev/allc 
was  tnrown  acvrn  and  hrou-ht   suit   -inyjainst  t-ie   ov/nero 
The   dogs  were  not  vicious,   but  t.ie   injury  was   due  to   tie  feuJrt 
tiiat  taey  were  fastened  togetner.    The  Court  he.ld  that  the   owner 
was   lia.hle  for  the   injur/o 

The  keeper  of  an  anixaal  is   negligent     if  he   does  not 
guard  a2,ainst   the  natural  pro  pons  Itios   of   such  animals 

125  Masac    5C5o  42   Illo'/,ppo'  lS6o 

173  Lla-sso    4 Ho 

In  this   first  case  the   ovnier   of    a  "bull  three  years   of   age 
which  never  had   been  vicious,   was   led  through  the  streets 
cf  Lawrence,   :iass»    v/it^i  a  snap  in   .lis  nos3     and     o.  rope 
attached  to  the   snap.      The   animal  was   quiet   until  a  la- 
dy came  along   dressed  in  white,      with  a   red  saBb.     and  this 
excited  the    an.u:ialo   The  keeper' stiTi.ck  the  .aniinalj   and  t;ie 
animal  turned  upon   tlie   keeper,    threw  hiin  domi  and  co.iinenced 
to  gore  hii.io    A  travelH.er  nished  up  a.jid  struo!^  the  anixaal, 
and  was  himself  thrown   dovrn  a,nd  i:aiv.red=        T.ie   question  was 
whether  t:,ie  ovmer  of   the  animal  was   iiab-le,    and  whether  it  was 
contrihutonr  negllger-";;   -j-n  t-ie  part  of   the    i-ia^eller  to   rush 
up  under  such  ci rcuuistaruies    lo  prevent    hhe  injury  to  the  keep- 
er*     The  Coiirt   held   j^i  this   case  tliat  the   animal  '"ras   not 
properly  secured,   because  the  owner  should  Jiavo   knov/n  his   nat- 
ural pror^aiasities  3    and  should  nave  taken  notice  that   on  tiie 
streets   of  Lawrence  he  was  very   liable  to   rieet   a  person  dres- 
sed ±n^wiilt:e  .wi.t':i  3,   red-,sash.:and  the  held,    secondly,    that,  ^ut 
Wd.s  not   contributor/-  ny:i;ligenc3e   on  x-.ie  part   oi   tne  person  in 

t]iose  circiAiaGtances  to  try   to   save  a  huii.an  lifeo 

A  person  may  not  keep  a  vicious   or   dangereuQ     animal  upon 
his   own  Tora-nises    if   others    are   -oermittcd  or  licensed  to   jo  upon 
such  -oremises,    fur  if  such  kegper  knows   ta^t  others   are  accustomed 
to  go'upon   such  pxemiseso    One  may  not  endanger  the   live&l  og  otners 
with  vicious   animals,   any  more  tnan  he  may  endanger  the  .lives   of 
others  by  setting    spring  guns,    or   digging  pit -falls  for  t^^at  purpose. 

14  Neb,    84o  .122  Indo    403,, 

:i55  Pac    State    225„      17   Eed.    Repc    265 o 
In  the   case   hi   122  Indo    403,    tiere  was    an  action  brought 
for  injuries  by   a  boy  who  had  been  butted  by     a  vicious    ramo 
He    aad  "one  ux>on   the  premises  v/here  the  sheep  were  Iwpt    ,   but 
the  Gour-t  held  th3,t   the   ovmer  of   th3    ram  was   liable   for 
^he   damages   inflictedo 

Under  the  English  decisions   a  trespasser  uay  not   recover 
when  he  is  bitten  ^-y   a  vicious   dog,   but  may  if  he  goes   upon  tne 
premises  upon  lawful  businesso 

4   Co   &  P.    497o  5  Co    &  Po    489o 
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The  law  is  more  liTDeral  in  tlie  U.So   to   the  mere 
trespasserc 

31  Conn.    121  124  Mass.    44 

In  "botn  of  these  cases  the  court  held  that   if   a  -oerson 
was  a  mere  trespasser,   but  that  the  trespass  .vhich  he  had  committed 
iid  not   contribute,  to   IrlE   damsge,3jrid  he  had  no  means   of   icnowins 
that  there  was  a  vicious  animal  on  the  premises,   that  the  ownef^ 
of  the   aninal  was   liable;  goir^  to    the    extent  of  holding   that    if 
you  keep  a  vicious   ajiimal  on  your  premises  you  nrast   ta.ke   the   pre- 
caution of  notifyxrg   the  public  generally,   so  that   if   any  ones 
goes  upon  the    rreraises  they  will  qq  vath  knowledge   that  there  is 
a  vicious   ajiims^l  there. 

For  instance,    a  person  has  upon  his   px-emises  a  bull  that 
is  vicious.   A  person  ma.y  desire  to  cross  the  field,   not  be- 
cause he  has  a,ny  business  v/ith  the  owner  of  the  field 
but  because  he  desires   to  reach  some  place  by  a  short   cut.   He 
is  a  trespasser  of   ocurse   if  he  goona'upon  the  field,  but  his 
going  upon  the  field  in  that  way  does  not   contrxbuta  to  his 
injury,   the   courts  hold.     He  has  done  notJJing  to    excite   the 
animal,   and  the  owner  of  such  an  animal  knowirg   that   the   public 
are  liable  to  :_^o  upon  the  field  even  as  trespassers,   is   re- 
quired to  put  up  notices   so  that  any  one  may  see   that  a  dar..- 
genius  animal  is  kept  in  the  field,    and  if  such  notices 
are  not   posted  the   own.8r  has   not  taken  the  precautions   that   a 
reasonable  man  is   required  to   take  in  order  to  protect  himself 
from  liabi].ity<. 
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LECTURE     XIIIo 

-oOo- 

This   lecture   is  a  continuation  of   the  siabjcct    of  the 
last    lecture   on  the  liahJJ.ity  of   persons  keeping   dcEK-^stic  aniraals 
that  are   dangerous  or  produce  injury,   whf>re  the  cwnar  has  k^iow- 
ledse,    either  actual  or  conGtruotlYG   of   the  habits  and  disposi- 
tion of  the   a.nrlira'ls. 

When  a  psrscnhe.s  dangerous   aniiBjals  upon  his  premises, 
he  is  hound  to  give  notice  of  that  fact  to   the  public/ 

Although  goins  upon  the   field  of  another  is    in  one 
sense  a  trespass,  yet  the  circuKisTances  loay  he  such  that 
a  person   is    obliged  to  go  upon  tho  field,    or  he  may  have   a 
license  to  go  upon  the   fieldo      For  instance,   if   a  man- 3 
hat    is  blown  off  by   the  v;indj0r  th'=rrd   is   any  oth-ir  good 
reason  for  going  upon  tho  preiulscs   of   anotiidr,   he   i^   not 
a  tresps.sser-    and  if   thiure   is  a  dargercus  eriinal  in  thau 
field  the   owner  or^st     give  notice   so  that  he  can  guard 
against   da-r}g;';r. 

When  a  third  person   is  handling   an  e.ni.i!-ial  that  has 
dangerous  habit s,   the   owner     is    re-quirod  to  give  nutica  of 
such     dargerous  habits,    if  they   are   likely  to   cause  damage; 
othorwias  not. 

Ccnsequfnrtly   if  a  person  goes  to  a  .llvory  stable  to 
hire  a  borne   and  the  horso  Izas  dangerous  habitf, ,  th5  livery 
nian  is  bound  to   nctif-y  the  person  hiring    the  &nijfna.l  of 
those  d&ngercus  habit »» 

67  Barber  113 
62  3il.inn„    175 
This  rainnescta.  c.ejbe  g:-8S   a  little  farther  than  tiio 
proposition  I  have  j'-s^-   gi'^t^n  yol.      In  this   caao  a   la^dy 
was   empD.oyed  to   ride  at   a.  running   race   at   a  county   fair. 
The  horse   that   the    Id.dy  rode   in  the   race  had- no  vicious 
habits,    but   one   of  the   ani-nuls   that  was   to   engage   in  the 
race  hs.d  the  habit    of  bolting,    and  the   lady     ■.'>-3  3  not   info^raed 
that   one  cf   the   horses  that  would  be   in  the   race  had  that 
habitc      The   rssult   was  tliat    in  the    race  the  oth-jr  horse 
bolted  and  her  horse  was  ovGrthrcvvn ^and  she  was    injured. 
She  bro'Jght   suit    against   the   society  for  damages.      The 
charge  was   tha.t  ■   -v^hilo  they     knew  of   tlie  vicious  habit  of 
the  horsG  that  was  to  be   in  the  race,  the  habit   of  that  horse 
was   not   disclosed  to    the   lady;    and  the  court   held  that 
they  were  under  obligations   to  no  t;ify   the   lady     of  the 
vicious   habits   of   the    cthsr  aniinal,and  were   liable  for 
damages   for  not   dc5  ng   so. 

The   ownor  ov  keeper  of  vicious   animals    is   sometimes 
relieved  from   liability  when  the   injury  is   due  to   the  negligence 
cf  the  person  injured,   but    the  gentjral   rule   is   taat   such  negli- 
gence to  constitute   a  defense  must  be  wanton  and  willful^    xhat 
is,    it  must  be   svioh  neglig>^ce  as   i.^ned lately  contributes  to   the 
injury. 
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Por   instance, if  a  person   is   teasinj   a  do;,,    and   tlie 
do5  bites  lii  i,    the  court  wJ.ll  ciiarge  t'lat   the   injury  waa 
due  to    the  ne';l:^onco  ox   tlie  person,    ?r,d  tnat   t:iat   ne^lisGnce 
was  willful   and  wan;Lor  . 

7  3  NoY.    347 
48  South~v/ostern  108], 
In   th_is    last   case   a.  do  ;  was   kcp^  hy    a  livc-ry  lisji  in 
a  lot  hack  of   :ii  s  place   of  husinrisir..      In  this   let    fiare 
were  certain  .^jii  xi Is   for  sala  halonjii^j  to    th.>   livi-ry  man, 
and  the  person   desil rin_,    to   purc:ia3e    sovaa   of   ths   anl  lals 
went   into   the  vacant   lot   to   view  t.iei.i.      The   do  _:  w£„3   chained, 
hut   the    person  passed  \-,'it:ii..a   t:.ie   IciTCit-i  of    the   chain  and 
the   doj;  hit   iiim,.      T'.ie  defense  was  th?,t  'le   our;ht  to   ha'^'^e 
teJcen   notice  taat    since   the   doj  was   chained  he  WrjS    dff.iXTerous. 
Bat  the  coi^r^   held  that  the   ne:i'li:ience    in   this   caaa  v/as   not 
willful   and  wanton,    Euid  since  the  person  was   rijhtfijlly 
upon  the    Dreiises,    the   owner  of  the   d0;j  was    liahlc. 

"Accept   in  cases   of   ?Aii -.ialcs  naturally  wild   (ferad  na.tura) 
the   owner  or  keeper  is   not   ].iahle  unless  he  knowledge  actual   or 
presuaptive   of  t;i6lr  pr;)penr.it3'"  to   do  aischief ;    and  the 
person  seekini*   to    recove-r  nust   show  SLich  notice. 

Tha.t    is   the   'jensral  rule.      So   far  s.s   do^js   are 
concerned,    the    statutues   of   iinriy  sx.ates  has   chai-ged  t;jis 
rule   of  the   coi'iion  law  :md  'aadi   a  person   iliahir:   for  any 
injury  whic'.i  als   do.:^  -i?.y  do  wlthouit.   any    reference   to  whether 
it  was  the   first    or   sec  did   injury  done    oy  the   doj.      In   other 
v/ords,    a    person  '':z(-:e^5   a  do,;    at   nis   peril-      And  i:i  this    state 
the   statute  has   said  that   the   judi-jent  for  dciuia^'es  whica  the 
jury    jives    shall  he   dcuhled  hy  the  court. 

J  25   Ind,    bSl 
74     hch.    fc02 
88   iri:.    132 
These   decisions    ;..ri-   not  upon,  the   statutes   to  wiich  I 
have  called  your  attention,    but  upon  the  co  aion   law  rule,    t.iat 
if  a  person  keeps    a     horse,   cow,    or   any  o-'iiiier  douestic    ani.ial, 
the   class,  to  which  they  helon,j;  not  "bein;  vicious   on  account   of 
their      dciesticaticn,      he   is   not    liable   for  their     injuries 
unless  he  knew  of  tlie  vicious   character  of   the    ?..ninal. 
We  :iave    seen  that   a  person  ^^(ho   keeps    n,  wild  aniaal 
naturally   dans e reus   does   t]iis   at   -lis   p6ril,.?jid  the  distinction 
hetwee)!  the   two   Js   this:    If  the  wild  rr/i-oal  has  heen   recJaL.ird 

]ie   is  hound  to     tak:e  notice  of  his  natural  propensit ier. , 
and  that  he   is    liable   at,    aay  rao^ient  to  do  viischief ,    no  uatter  to 
what   e:ctent  he  :aas  been  tsaed  .-md  donestic?;bed. 

2  StraAga   1264 
73  H.Y,    195 
'A  do:.ies-cic   ani  al   is   one   t.iat    is  used  for   t:ie    prottc-^ 
tion  or   "orofit   of   the    owner.      The   co:i.:on  Isw  rule   is   t  :at   if   tliis 
domestic 'a,ni;al  is   vicious   and  the   ov/ncr  has   notice   of    its  beln:; 
vicious  by  havii^   done  daiage  previously,   V.rj-   ov/ner  keeps _.ii..i  at 
his    oeril;    that    is,    he   is   an  insurer  of   tho  public    againsc   a 
second  injury. 
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But  the  better   rule   geeins  to  be  tliat   the   owner  irrust 
use    reasonable   cars,    and  he   is  not   necessarily   liable  because 
he  keeps   an  animal  that  intiy  injure  a  third  person;  but   if  ho 
keeps   a  dog  that     may   injuro   a  third  person" he  must   used   reas- 
onable  care  to   prevent  his   injurin^j  such  p9rson„ 

For  instance,    a  uian  keeps  a  watch  dog.      A  dog  as  a 
watch  doc  would  be   utterly     worthless  unless  ho  v>-ould  bite 
under  certain  circumstances o      A  person  inay  be  upon  the 
premises    of   siiother  where   there   is   a  watch  dog   rightfully. 
Now  if  he   is   injured  while  upon  the  premises   of  a.nothor 
by  being   bitten  by  a  v.atch  dog,    is  the   owner  of    the  vvatch . 
dog   li£<ble?     At   the   common   la.w"  he   is.      But    the  better   rule 
is   tha,t  the   owner  of   the  dog   is   not  liable   if  he  has 
used  reasonable  precautions   to   prevent  the  dog  from  injuring 
a  person  who   goes  upon  the  premises   rightfully.      What   pre- 
cautions  he   shall  use   of  course -depends  upon  the  premises, 
upon  the   character  of  the  dog  and  under  what  circumstances 
the   dog   is    liable  to   bite. 
41  Cal.    133 
61  Ark.    196 
Coo ley  on  Torts  348 
At   the   co.mmon   law     the    n;le,   o,s   we  have   said,    v;u  s  that 
the   owner  of   a  dog  was  not   liable   for  his  first    offense.      But 
the  better   rule  seems  to  be   that the   owner   is  not  necessarily 
relieved  fro:a  liability   in   an  action  brought   egainst   him  for  the 
first    injury  committed  by  the   dog.      The  keeper  or  owner  must 
use    reasonable  care,    and  whab   is    reasonable  cars   depends  upon  the 
natural   character  and  breed  of   the   dog. 

52  Vto    251 
105  Mich.    693 
33  M.O.    Appeals   218 
Some   courts  have  gone   xo    the   e;ctont   of  holdirg   that  when 
the   ovmer  of   an  s.niraa.l  has  kncvj- ledge   that  he  has   dens   an  injury, 
he  is  then   liable   for  other  injuries   done  by  him  of   a  different 
character.      This    is  unquestionably  the   rulo   in  all  cases  whore 
the   injury  is  of  the  same  nature- 

For   instance    if   a  dog  bites  A  and  the  owner  keeps  him 
and  he   afterwards  bites  B,   the   ov^ner  is  unquestionably  liab- 
le to  B  for  the    injury.      But   if    the   dog   kills  A's   sheep   and 
afterwards  bites  B,muct   the  owner  conclude    tiiat  because  he 
is   a  sheep  killing   dog  that  therefore  he   is   liable   to 
bite  persons? 

Some   courts  have  gone  to    the   extent   of  holdirg   that    if 
a  dog  develops   a  vicious  habit   in  any  direction,   he   is   a  dog  that 
the   oTOier  keeps  at   his   peril,   because  having   gone  wrong   in  one 
direction  he   is   liable   to  go  wrorg   in  every  direction, 

64  NoH,-    64 
2nd   Illo    338 
11  Iridell's  Law  Rep.    269 
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As   a  .general   rule  'vhen   s-^nrcral  ani'ia,ls   do   «»,  .ioint  wroo^ , 
when  several  dcgs  unite   in  killir^    sheep,   t.lae   several  owners 


da:Aag  -i 
how 


a^ 

of  such  animals    3,re  not  jointly  liable 
hut    each  is    liable   sjinply  for  the 
is  very  difficult  to   prove   so/aeti-ies 
eajch  doiZ' 

2nd  Vtc  9 
9  Indn  72 
17  VJendeil  532 


for  all 


the  dara-r^ge   done, 
done  hy  his   daj«      I't 
ijuch  daniage  was   done  hy 


3   111-    Appeals    531 
2nd  Ccruu    £06 

In  this    Icist   ca^e   an  o.ction  -ras  hrou^iht  againnt  several 
persons   for  mischief   done  by  their  dogs,    '^nd  the  court   lield 
that   to    jiake   the-a  liable   jointly  v/oald  be  to   confer  upon  the 
dogs  the   loower  of    agency,    and  that   was    abuurd. 

Now  to    remedy     this    defect   in  the   rule   of   the   co-iticn 
law,   many  of   the  states  have   passed  statutes  holding 
that  the    owners   are  jointly   liable,   and  I   am  inclinfid  to   think 
that  that    ought  to  by   the   rule  under  the   comiiion  lc,w  because 
it   is   a  joint  wrong.      If  A,   B  Co  C  'have   sheep  killing  dogs 
and  the  three   dogs  gco   together  and  kill  thirty   she  op,    each 
ought  to  be   liable   for  all  the  da.iogc-i   done  not   only  by  his 
d)  g  but  by   the   other  dogs  that   his   dog  has  associated  with; 
because   the  ownsr  of   sheep  killing  dogs   is  bound  to  take 
notice   of   the   propensity  of   his   dcg  noc    only  to   kill  sheep 
but    in  killing   sheep  to   associate  wrch  other  dogs. 

Under  a  ilassacussetxs   statute  which  simply  made  the 
ownor  of   -x  dcg  liable  for ''all  damages   done"",   the  court  held 
that   such  ownor  was   li&bls  for   all  the  daiGages  when   several 
dogs   engaged   in  the   killin^j   of  sheep,   and  that    in   a  case 


v/here  one 
killed. 


the   dogs  v.'^-s   owned  by  the   owner  of   the  sheep 

160  ilo.s3'    186 
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The  subject  of  this  ocuree  is  prr^vided  for  accordirg   to  the 
announcQiaent  madein  your  /general  schedule.       We  start  out  with  an 
amendment,  temporarily,   of   that   sohsdule,   for  the-p\xrpose  of  pre- 
senting to  you  sometcing  of  the  tiListory  of  tois  la?;  under  which 
you  will  pursue   the    study  of  bills   and  notes   and  checks.        You 
are  to    follow  in  themain  the   aibject   as  it  is  treated  Ty  Mr  Euff- 
cut  in    'The  Negotiable  Insti-uments  Lav/'.        I   do  not  want  you  to 
understand  that  we   are  to   st\*iy  the  law  of  ary  particular  state 
or  the   statute  of  arjy   legislature,    but    the  i^emera,!  principles  of 
the  law  of  bills   and  notes   and  checks. 

The  basis   of  the  work  which  you  have   is  the   re  sot  iabJe    in- 
st raiments  law*        I  shall   not   stop  now  to    speak  about    that,   but  I 
will   stop  simply   lon,-^   enough  to   waft*  you   that  you  are  not    to   study 
the  law  of  New  York.        I  will  say   in  passing   that   the  Negotiable 
Instruraonts  Law  as   adopted   in  New  York  and  the  other  states  havirg 
it   is   simply   a  codification    of  the  law  of  bills   and  notes  and 
checks. 

The  coioprehensiveness  and  extent  of  the    subject   of  this  course 
can  hardly   'be  overestimated.        The  coniprehensiveness  of   the  sub- 
ject  is   indicated   so>aewhat  by  Volume  7   of   foe  American  Digest.  _ 
This  vol-!'^iie   is  ftiven  up    entirely  to    a  di^^est   of    the  cases   on  bills 
and  notes   in  this  country.        It    covers  from  tue  beijp.nning  to   1896. 
NOW  it  will   readily   occur  to   ai-o^body  tuat  the    adjudicaticns   on 
tais   subject   in  jlln^land  a.nd  ner  colonies   are  at   least   as    exten- 
sive  as  those   in  the  United  States.        Then  you  have   doubled  your 
digest.      Fu rthe  Tiao re  ,    questions  of  guaranty  and   suretysiilp  are 
very    clcs  el^^    connected  wita   the  law  of  bills  and  notes.        They 
are  ^.overned  bV'    a  different    rule,    controlled  by  a  different   law, 
but   those   questions   are  intimately  connected  witu  tne  question  of 
bills   and.  notes   and  checks*        That    also   covers  a  lar^e  field. 

We   sFe:ak  of    t:aj  s  subject   as  the  law  of  bills  and  notes   and 
checks.        That   is  a  little   narrowo        That   is  what  we   shall   con- 
sider MOSTLY",   but  there  is  other  paper  to  be   considered.    _  Mainly 
however  the   law  which  we   shall  consider  concerns   itself  with  bills 
and  notes  and  checks.        They    are  othervise  called  « negotiable   in- 
struments'.       That   is  the  title  tijat  Mr  Daniel  gives   to  his  work. 
Mr  Randolph  gives    the  title   'Commercial  Paper'    to   just   about   the 
same  sUb jecVmatter,      Others   sped£    of    'bills   and  notes.'        And  Mr 
Parsons   and  Mr  Story,  limit    the  title  of    their  works   to    'Bills  and 
Notes' , 

Commercial  paper,   or  negotiable  instruments,    includes  more 
than  bills   and  notes    and  checks.        It    started  out   with   embracirK 
simply  foreign  bills;    then   it   embraced  inland   bills;    taen  it   added 
promissoiy    notes,    and  then  checks.        The  law  waich  gar  ems  t'lese 
negotiable  instnnBnts   is   a  growing   law.        It   grows   like   tae  com- 
mn  law.        It    roaches   out  and  covers  other  inscnznents  ^ich  bus- 
iness makee   it  necessary   that    it   should  a>ver.        E.    O.  ,    when  Mr 
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Story   vrro'ce    lis  wor^:  on  promissory    notes   fiere  v/as  no   svc'^  t.iing 
as   a  coupon  bond.        And  Parsons  Izncr-f  nofiir^-   of   a  certified 
ciecl:.        It   didn't    ippear  in  tue  bo  ks   at   tiat   time.        And  yet 
in  1870,    in   a  case   in   t'ae  U.    S.    Supreme  Court,   judse  Sv/ayne  said 
that   it  v/as   computed  on  sood  s-ut  .-•ority   taat   tae  average    daily 
transactions  in  tj.e  City  of  New  Yo  rlc  in   certified  caecks  was 
JlOO,00,OOOo        No:/  it  must  be  ac   least   5   times   faat  todas'' ,    or  at 
any   rate    "I^OOsOOa.OOOo        So  you   can  see  w;^   tliis    law  aas  to   keep 
■";rov/.iji;^   to  meet   new  conditions.        Not  many  years    a^^o   it  was  aeld 
tii&t  a'"c5<^J't'ala  idnd  of  scrip  of  fareisn  liovernments   cane  under  fae 

head   of   commercial  po,per,    and  t  lat  too   notwithstanding    it  was   not 
payable   in  money.        And  ore   receipts,   &:c,    as  well   as   ware-LOUse 
receipts,    are  also   marcuir^^   to   take  taeir   place   amon;-;  ne^otjable 
instruments,    if  they  :..iave   not  already   'iot   there. 

Uow  what    are  these  nec^tiable  ii-s  truments?        I  hope  you   oave 
not    _;athered  from  anythin:^  I   haye   said  that  there  is  anytair^    pe- 
culiar about  them.        There  is  no   peculiarity.        A  na^ctiable   in- 
strument  is  a  contract.        A  man  'vio  malres   .lis  promissory   note  there- 
by  agrees   to  priy   '^o    soraeboc^   certainly    desi-jnated  a  certain   sujn 
of  iBon^   at   a  certain   time.        That   is    a  contract.        All  j:^  "jotiable 
instruments   are   contracts;    but   tiey    are  contracts    governed  by  _  a 
peculiar  law — a  l?.w  peculiar  to   them,    and  a  little  less  peculiar 
than  it  was   ori-inally  because  it  bein..:  ad.ainistered  by    tae  com^Tion 
law  courts,   some  of    u  le  features  of   tj.e  common   law  have  been  im- 

■Dressed  upon  this  lawo 

Nov/  the  13?/  taat  -;a'-ems  ne^-otiable  instruments   is  tae    'law 
me^CJant'— lex  mercatoria.        If  one   c£    tae  parties  to   a  contract 
for  t_L3  sale  of  a  thousand  bushels  of    wu.eat   aakes   default  in  ais 
part  of  tae  contract,    an  action  arises   in   favor  of  nim  who   aas 
suffered,     ->rovided  that  damE^es  have   ensued.        You  will  all   say 
at  once  that  -.Jais  is  an  action  at  caroiaon  law.  _     You  offer  yourselx 
as  a  passenger  to   a  railroad  compary,    and  tieir  a,ent  says,    'I 
cannot   carry  j^ou   on  t  \is  train;  you  will  have   to  wait   till  tae 
next  train.  ^         'But   is   taere  no   room?'         'Yes,   but  people  of    your 
class  v;e  don' c    carry  on  tjis   train,'        If   t:aat   .-^jnounts    to    a  da  s- 
c  rial  nation  J    an   action  arises  in   favor  of  tie  party  wao  has   suf- 
fered—not  at   coiitaon  law,  but  by    reason  of   the   statute.      ^So  up 
to  this  time  we  'jb.yq  two   kinds  of   law- -common  law  and  statute. 
You  offer  freight   to  the  owner  of   a  vessel.        The  concract  ca    af- 
frei-atment   is"  entered  intoo        Some  misuni  erstandin,-   ensues,    by 
v/hich  one  of  the  parties   suffers,    as  he  conceivjs,    damatjes.        He 
brin-.s   an  action  a^ainsL  the  oo  her.        Tiere  is   a  contraco   atieci:- 
in;  maritime  aa  ctersvji  and  you  -o  to  tae  Court  of   Admiral  oy.    _    A 
man  injures  your  property   and  threatens   repetition   of   oae  injury. 
You  cannot  atjply   to   a  court  of  law,    either  under  tae  comaon  law 
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or  under   +".-0   statute;    "out  ycu   apply    to    eqiaty^    aiicK^ equity  rectrains 
tlie   tort -leaser  by  its  writ   of  injunction.        And  so\-.7e  lir.ve    tue 
corcion  lav/,    statute  la'v,    r-.d   ir?.lty   and  equity.        And^Qtill  -/e 
lia,Ye  no'-    reac-ied   tlie  n%-otia'ole  instrument. 

"Take   the  case   of  an  oniirs.  ry  prouissory  note:    tlie  molccr   jave 
it  ■■^it-iou''"    consideration,    tlie  payee      rans±'ers  it   to    one   Tor  value 
and  in    .ood  x-aitii,    ard  he  transfers   it  likcwi  se   to    anotiier,   v/jo 
"brinjs   action   a_aixist   tl:e  maker;   and  tlie  maker   says,    'I    don't 
ove  this;   no    consideration  ever  pasced  to  me  for  i^. '        In  an 
ordinary  con-t-ract   t.ia,t  plea   vould  "bo   :;ood,   and  ".lo'ever    re-^ote  the 
assignee  --v-s   from  the  nvaker  of  th--t  contract  he   could  no""    re- 
cover,   hocause  no   consideration  had  passed.        But  in   the   case   of 
fis  pranissor'v'-  note  i+    makes   no   dif^orence   that   there  'vas   no 
con:.ideration  movin  ■;   to    the  iT-akGr  of  tjAt   note,    if   a  rer.iote  in- 
dorsee  in   jool  faith  and  for  value  "brinfjs  his  actio:  a  rinst   +he 
ma,kor.         "ny?       Bec^u-e   ■•■he  customs  of  merchants   ha.-v^e  ale   that 
defense  untenable.        The  la-#  merchant  hy  i^ts    o^«n   customs  h--.s  pro- 
viied    that   suc^  r    lafense  is  not    available.        Jt  is   about  "^he  law 
merchant  t"hat  i     •r?.n-^   •»:  o     ipeak  to  you. 

"ilvery   la-;yor   and  every  judge   sliould  kno  '   soiaet  dn,  of  the 
In;-^  merchant. 

Ne";otiable  instr'unents  hod  ■^".:eir  origin  in  what  hr.s  "fcneen 
called   t'le   custom.s  of  merchants,   or  1^'r  merchant,   or  lex  rierca- 
toria.        "^his   i:-ieaji3  the   custo-.is  of  ...crchsjits    and  tradesmen  reach- 
in  •  back,    -'.t   any   rate,    to"/ard   early  in  t..e  middle  a^-jes.        The   cus- 
+  oy:  ■■'erchan^'-s  had   of  payini  bills    and    iirchirjin.   t..  ei  r  debts    and 
dealin;  -'d-^h   oach  o-*-her  in  a  more    conveniont  "/ay   than  by  handin;^ 
over  money.        It   is  perfectly    safe    to    say    "that   at   this  day   at 
least   90  p' r   cent   of    ■•■ho  bu3iness  of  t.ie   country  is   transacted 
thru   ^'a-r  medium  of  negotiable  instruments.        It  uigy  safely  be  said 
that   the  1?:jv'  ..or  chant     ,rev/  up   GOi.iet-.iin  j  like  the   common  lav  of 
Iln^land:    it    jrew  up   out   of  the  interests   of   com^ieroe   and  business. 
■"ha-^,  its   exact   ori    in  -vas ,   o>-  '^r\^en  it  becar-^e  ■•"he   custom  of  any 
country,    i-s  not  defini-^-el^r   kno^'m.  It  may  bo  safe   to    oay   that 

it  hcod  i-^-s    orijin   on  the   con':inent  of  Ilurope.        It  was    so  jeneral 
as   to  have  been  classed  as   a  branch  of  tne  law   of  nations.       You 
v/iil  find  Lord  Mansfield   sayinj  in  an  early   decision  that  it  was 
a  sort   of  law  of  nationc.        It   -vas    imported  into  Z:n.,l~Jid   -lc   I;  uity 
and  AI  ir?.ltY  v/ere,   but  unlike   thorn  1 -■■.  "/   s  not  permitted   to  "/ear 
its  native    ;arb  but  "/as  clothed   ir;   t^e   dress   of  the   comijon  la^v. 
The  opijnion   in  the  case   of 

Good"/ill  V    ~,oberts 
decl-^ros    ■"    at   ■these   customs  v/ere   in-^-roduced  into  En  .:1"^- nd  J-^rom  the 
V-ncti?n3    and  j'lorentin^  - .        '"'here  v/ere  three   periods   of  the  dev- 
elop;.erit   of  the  l:w  merchant  in  England  (1)  ITror:    the  earlios^t 
times  do'-vn  to    the  time  Coho  became   C'aiof  justice — 1"06  ;    (?)    from 
the   time  o-    Coke   to   the  time   of  Mansfield — 1756;    (3)   froi.:   that 
time   to    the  present  day. 

I   want  to  iii^ress  unon  you   at    the  outset  that  the  lt/7  mer- 
chant  v/as   not   a  part   of   the   c  CLimon  laiv,    altho   in  its    adrdnistra- 
tion  by  the   com.  o-a  la'  courts   of  En  .land   some  features   of  tie  com- 
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non  lav/  were   impressed  upon   it-        You  will  need  to   bear   in  mind 
that   the  law  merchant    is   a   separate  and  distinct   set   of   customs, 
and   that    the   law   today  as   applied   to  bills   of   exchange,    promissory 
notes   and   checks,    whether  it   be   the  la';^  pronounced  by   the   courts 
or   enacted  into   the   statutes,    is    the   law  raercl^nt,    not   the   common 
law^       You  should  remember   that   the  law  merchant  was  not   a  native 
of  r-nglend;    the   common  law  was*        Ihe   common  law  was   old   ar^  well 
understood  when  the   law  merchant   was    imported   into  England'        The 
nature  of   a   contract   was  well  understood  before   the   law  merchant 
made    its   ap_^earance   in  England.        No^7   this   law  merchant    includes 
mrjny  things   other  than  bills,    nctes   and  checks,    but   in  England 
the  corari;on  law  has   so  impressed  itself   upon   those  matters,    and  was 
so  nearly  like   the  customs   of  merchants   in  those  other  respects, 
that   the  distinction  between   them  is   lost  sight   if 

All  maritime  contracts   were   at   one   time   contracts   cf    the   law 
merchant'        Many  things   relating    to   carriage,    now  and   for   a  long 
time  regulated  by   tiie   common  law,    were  regulated   originally  by 
the  law  merchant*        Co  with  insurance*        But  all   these   other 
thir-gs  have  been   so   impressed  by  the   comrr.on  law  as   to  have  lost 
nearly  all  traces   of    their   origin'        The  main   thing    that  vve  now 
speak  as  being  governed  by  the  law  merchant   is  NEGOTIABLE  IN3TRU- 
ments* 
FIRST    PERIOD   OF   DEVI-lOPMKv'T   OF   LAW  MERCH^'lNT    IN    ENGLAH)* 

During 
this   stage--from  th3  beginning  down  to   Coke's   J;asticeship — the 
law  merchant   v/as   administered  in  special   courts,    composed  of   per- 
sons  learned   in   the  usages   artd   customs    of  business,    and  not   those 
learned  in  the   law|    the   common  law-        T^ose   courts  were  made  up 
of  different    judges   according  to  circumstances*        In  some   places 
they  wore   composed  of  the  mayor   of   the  town  and   two   or  more  assis- 
tants,   and   those   assistants   were   alr;ays    men  who  knew  about    the 
customs   of  merciiants   and   so  were  familiar  vrLth    the  questions 
which  should  be   presented  to  tne  court* 

These   courts  were   both  speedy  and    irform.al*         It   was   a  max- 
im of    the  law  almost,    'Give   the   merchant    speedy    justice;    he   can- 
not   tarry  long  here*'  .■e  recognize    that  principle    today   in  some 
of  our    courts*        Tliese   courts  were   called  the   DUSTY-FOOT  CC;URT£, 
both  because    suitors   generally  came   into   them  with  feet   dusty 
from  the  fairs--the  usual  time  for  holding  these   courts--and  be- 
cause   justice  was  supposed   to    be  dispensed   there   as   speedily  as 
the  dust  fell   from  the  feet    of   the   suitors* 

These   courts  were  courts   of  record,    incident    to    every  fair, 
and  were  held    only  during  the  time  tlxat    the  fair  was   in  progress- 
They  had   jurisdiction  over   cases   that   arose   in  the  fair   or  market* 
The   cause  of   an  action  arose   and  was  determined  during   the   par- 
ticular fair  and  not  before   or  at  any  former  fair,    nor  after  the 
fair*        The   cause  was   to  be  determined  the   same   day  that  it   a- 
rose*        In  order   to  give   the   court    cognizance      of  a   case,    the 
plaintiff  was  required  to  make  oath  that   the   contract    or  subject- 
matter  was  within  the    jurisdiction  and   time   of  the  fair*        These 
courts  might  hold  a   plea   in  the  sum   of   forty  shillings,    and   it   is 

(Continued) 
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said  that    judgment  might   be  given  at   my  fiair  at   a   c<Mjrt   held  at 
the   same   place*         '.'here  the   court  was  held  vTit-hi-n   the  nrsf'ror   of   a 
lord,    the  lord's    stev/ard  was   generally  the    one   bti^re   whom   the 
court  was  held,    and   the    ti'ial  was   by  merchants  and    traders    in 
the   fair.         If   the   fair   was    in   an   inco^^porateJ    tovm,    the  mayor 
was   the   presiding   judge,    and  certain   assistants  helped   make   up 
the   c  curt • 

FOR  TWO   C:.1ITURISS    the   difficulties   and  discriminations  which 
arose  from   the  misunderstandings   of  merchants  were  determined  by 
these   courts'        The   suits  in  these  courts   were   tried  according  to 
the   usages    of  merchants,    and  for  a   long  time   even  after   the   com- 
mon law  courts   took  up  this   subject-matter   of   the    customs    of  mer- 
chants,   the   declaration  ran,    'according  to  the  custcsn   of  mer- 
chant s '  ' 

Sept.    25,    1902    —    8   A.    IvL 

LECTURE   II 
-_  oOo  — 

Very  little   of   practical   importance   to   the   law  merchant   as    it 
is  administere   d   today   and  has    been      administered  for   two   centu- 
ries   was   added  during   the   first   •  I   have  mentioned   (to 
1606 )•        The   CI]C0>1D    PI^^IOD   (1606-1756)    began  when  the    common   law 
of   England  was   on   a   sound  footing'        At    this  time    the    courts 
which  had  had    jurisdiction  over    these  natters  growing   out   of   the 
law  merchant   had  practically  disappeared-        As    a  system  they  went 
out   vfix&i    Coke    came  in-        The   courts  of   canrcon  lav/:  took  their   place- 
Because   common  law   judges  and  lawyers   knew  very  li  ttle   of  any- 
thing else   than   the    common  law*        Common  law   courts   were  then 
fighting   any   encroachment   upon   their    jurisdiction,    as   they  have 
done   ever  since- 

There   were  at   least   two   reasons  for  the  disappearance   of 
these   special    courts-        One  was    the  growing    importance;   of  the 
common  law  and   the   other   was    that    these   informal   courts  iiad   no 
means    of    enforcing    their    judgments-        Some  litigantc   refuced    to 
comply  with    their    judgments,    and   they  had  no  means    of    enforcing 
them-        Mr  Bigelow  says    in  his   work    that   wiiat    these   courts   need- 
ed was  not    customs,    because   tiiem   tiiey  had;    nor  \7as    it  a   suffi- 
cient   body  of   law,    because  that   they  had,    but    wliat    they  did  need 
was   a  sheriff,    and  by  that   he  means  that  wiiat   they   needed  was    some 
officer   of   the   law   to    execute   the    judgments   wiiich  had   been   pro- 
nounced-       It   was   perfectly  natural  tliat    the   business  of    these 
courts    should  have   been   turned  over   to   the    common  law  courts    in- 
stead  of    to   the    equity   or  admiralty  courts-        Iquity  and   admiral- 
ty are   strangers   to   the   law  of   i-ngland;    they  have  maintained 
their   independence   all    along   the   line;    but    the  law  mc-rcliant   was 
overshadowed  by  the  common   law,    and   the   common  law  has    i-pressed 
some   of  its  features  UDon  the  law  merchant- 

r.lIAT   mz  THE   PLCULIARITi;:S    OF  TKIG  LA'.v  iMri{CtLA.KT ,    and  what 
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are  the   peculiarities    in  reference    to    these  negotiable    instru- 
ments?       They   are   at   least   three   (l)   CCIJCIDERATIOi;  j    (2)   GRACE  and 
(3)   N-.GCTi;iBILITY«         It  may  be   said   too   t-.at    there    is   a    peculiar- 
ity  about    JOINT   PARTILS. 

The  peculiarity   in   respect    to  GONCIDERAT ION   with  negotiable 
instruments    is   this:    not   that    there   should  not    be   a  consideration, 
because  a   consideration    is    just   as    essential    in   these   instruments 
as    in  any  contract    of   the    comiT.on    law-        But   at    common  law,    in  an 
action   based  upon   a   contract,    the   consideration  must   be   alleged 
and   provea-        V/hen   one   brings   action   on   a   negotiable   instrument, 
the  consideration  need  be  neither   alleged  nor    proved-        One  makes 
a   sufficient    case  if   he  declares   that   the  defendant    executed  and 
delivered   this   particular   negotiable  instrument*        But    there  must 
be   consideration  nevertheless-         In   negotiable    instrum.ents   con- 
sideration   is    always   PRESUIvH^D ;    in   common  law  contracts   considera- 
tion must   be   alleged  and   proved'         In   suits  upon   negotiable   in- 
struments,   the  defendant  must   prove  lack   of   consideration   if  he 
relies  upon   that    as    a  defense* 

Again:    when   a  man  maBaes    a   contract   at    common   law,    he  under- 
takes  to   perform  on   a  certain  day,    and   if  he  does    not   perform  on 
that   day  he   is   from   that    time   in  default   and   action    can   '    .    imme- 
dij^toly  be   maintained  against   him*        Kot   so  with   the   negotiable 
instrument — unless    it   be  modified   by  statute*        V/hen   a  man  makes 
a   promissory   note  payable   at   a  certain   date  he  has,    under    the   law 
merchant,    three   days    of  grace  after   the  date   named   in  vii-ich   to 
pay,    before   he   is    in  default*      He  has   this   grace   in   the    case   of 
all    promissory   notes   E>;CE?T   those    payable   on   demand-- there    is   no 
grace   to   those*        Men   wtre    perhaps   given  tliis   latitude  because    of 
the  difficulty   of   transferring  money      in   the   early   days*         In 
these   days    there   is   no   such  reason  for  grace,    and  the   Negotiable 
Instruments  Lav?  has    atolished    it* 

The  next   and  great   distinction  between   caamon  law  and   law 
merchant    contracts   is    NEGOTIABILITY,    and   by  that   is   meant    that 
property   of    an   instrument   which  enables    it    to   pass   from  hand   to 
hand  by  delivery  or  "by  endorsement,    and  makes   it   perform  the  of- 
fice  of  money*        At    common   law,    if  A  «wed  B  money,    3    could   not 
assign  his    cxaim   to   C   and   bring   suit   upon   it    in  his    own   namp* 
That    was   called  a    'chose    in  action'— a  right    to   claim  something 
from   somebody — ard   tliat    could   not   be  assigned*        But    in   nego- 
tiable instruments,    by  the    custom  of  merchants,    the   transferee   of 
that    instrument   by  delivery    or  endorsement    clothed   the   assign -ee 
or   the   deliveree   with  all    the   powers   that    the   assignor   or  en- 
dorser had,    and   scmetimes   made   that    instrument   g09d   in   the   en- 
dorsee's hands  which  was    not  good   in   the   en  orser   s  hands*        I 
hold   a   note   from  Mr   Adams;    there   was    no   consideration  for  I-ir^^d- 
ams's  maMng   it;    I    cannot    enforce    it    as  long   as    it   is   mmy  hands* 
I    endorse   it   over  to   I>Ir  Clark  for  value*        He   takes    it  without    no- 
tice  tjiat    there    is    a  lack    of   consideration-        It    is   good   m  his 
hands-- 1   have    transferred  a  right    -^ich  i    could   not   enforce   my- 
self*        But  had   that    been   a   common  Ir.w   contract,    my  assignment    oi 
it   would  have  given  Mr  Clark  no   better   riglits   ti^n   I   had* 

Now  when   the   common  law    courts   took  up   the  matters   that   iiaa 
been   administered  by    tliese   special   courts,    they  were    confronted 
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by  these  exceptions   and  difficulties*        The  common  law  laTryers 
and   courts  did   not  know   dny thing   about   a    contract  where   a   consid- 
eratior.  was    presumed-,    where   time   was   extended   by  grace   or   a   con- 
tract  that    passed  from  hand   to  hand  by  delivery   or  by  endorsement, 
and    sometimes   was    better    in   the    assignee's   hands   than   in   the   as- 
signor's-       Co   the   common  law,   which   is   filled  v/ith  fictions,    re- 
sorted to    the  fiction  in  the  manner   of   expressing   consideration 
and  raising   upon   that   consideration   a  promise-      This    will   be    il- 
lustrated later' 

There   was   another   thing   impressed  by  the  c  cmmon  law   courts 
upon   the  law  merchant,    and  has    alv/ays  remained  impressed-        And 
that    is   JOIKD-R   OF   P/iRTII^S*        In   the   ordinary  common  law  con- 
tract,   if   two  men  engage  to  do   anything   they  engage   to  do    that 
thing    jointly;    one  does    not  do   it  without    the   other;    both  are 
bound    to  do    it;    neither    is   bound   to  do    it   except    in  the   company 
of   the   other*        In  the   law  merchant    contract    the  liability  of 
those   two    joint  makers    is   a   several  liability*        It    is    a   several 
liability  in  the   common   law   contract,    but    they   are   not  suable 
severally*        Under    the  law  merchant   they  ARE  suable  severally- 
But   the  c cmmon   law  courts    impressed  that  feature   of   the   common 
law   in  such  a  way   that    it  has   lasted   all   this   time,    and   the    suit 
upon  a    joint   note  must   make    both   of    the  parties  defendants,    al- 
tho   the  holder   of   the  note  may   pick   out    any  of   the  parties  and 
sue   any  he   pleases,    ;•• "    '       except   that    if    they  have   joined   once 
he   cannot   sever   them- 

It  was    in   some   such  way   as   this   that   the    common  law  courts 
took  up   the   work  \\hich  had  been  done    in   the  special    courts   of 
the  law  merchant-      During   that    150   years   little    progress   was  made 
in  the  development   of   a   system-        Coke   and  his  followers  deter- 
mined  that   Jones   should  be  Brown,    or   Bro^m   should  be   Jones,    in  a 
Pi^RTICULAR    case;    but   he  did  not   determine,    as  Mansfield    after- 
ward determined,    that   vftien  Jones   did  be  Brown  in   a  particular 
suit,    it   furnished  a   precedent  for   every   other    person   within   the 
jurisdiction  of    those*  courts  -        The  one  man  cas  making  a   prin- 
ciple  and    the    other   was  deciding    a  case- 

The   first    case   that    appears    under   the   law  merchant  —  and  that 
is  a   little   before  Coke —    is 

IJartin  v  Buller,    Cro-    Jac-    6 
This    is  the   first    case  determined  under    the   Lnglish  law,    in  which 
a   case  was   determined  under    the   law  merchant  an.d   its    principles- 
In  1613   the    case    of 

Ostley  V  Taylor,    1   Cro-    Jac-    306, 
was   decided.        This    case  determined   this  qi  estion:    A  plea  was    in- 
terposed that   the  acceptor   of   a   bill   of  exchange   was    not   a  mer- 
chant  at    the    time  he   accepted  the   bill,    and  for   that    reason  he 
was    not   liable  in   the   action-         It  was    a  question   of    pleading,    and 
the    declaration   did  fail   to  show  that    at   the   time    the   defendant 
accepted  the   bill   he  was   a   merchant;    and   the    court   held  the    plea 
good;    i-    e-,   he   must    not   only   be   a  merchant    (for  they  held  the 
iQW  not    to   operate   upon  anybody   else),    but   the   declaration  must 
show   that   he  was   a  merchant   at    the    time  he  accepted  the   bill- 
Kow   relying  uoon   the   strength  of    that   decision,    the   son   of    a 
.doctor  about   i692   accepted   a  bill    of    exchange   and   repudiated.it, 
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pleading  that   he   was    net    a   merchant    when  he  accepted    it,    but    a 
gentleman-        ';7ell    the    court    said  that    if  he   was   gentleman    enough 
to   accept  he   ought    to    be   ger.telman   enough   to  pay,    and   they  to  uld 
hold   him   to    that   obligattnn'         So   you    see    tliey  no   longer   hold 
here    that    these   obligations   are   good   only  between  nercliants* 

In   1698    the    case   of 

Brurcy^ich  v  Lloyd,    2   Luckw    fol-    1585,    p   667, 
was   decided-         In  that    case  it    was    said   by  the   Chief    Justice: 
'Bills   of    exchange  at   first   were   extended   only   to  merchant    stran- 
gers  trading  v/ith  Znglish  merchants,    and  afterward   to    inland 
bills   between  merchants    trading  with    one    aa  o  ther    in  England,    and 
after   that    to  all    traders  and  dealers;    and    then    to   all    persons, 
v/hether    traders   or   not;    and   there   was    no   need  to   allege   any   cus- 
tom  of  merchants-' 

The    chief    objection   tmt    is   urged   to   this    period    is    that    it 
developed   a  very  insignificant    system-        "iTio    is    it    th^t    is  mak- 
ing  this   law  at    this  time  and  putting    it    in  shape?        The    courts 
are   doing    it,    and  there    is    so    far    no   legislation   viiatever  on    the 
subject-        There    were   no   very    important    precedents   during   that 
p  er  i  od  • 

THE  EK^LISH   PLO?LL  HAVL  GRO'VN    ^"/AY  to    some    extent,    but    in 
the   harmony  of   progress,    frcm   the   original    idea   of    t'ne   negotiable 
instrument-         This  may  be   shown  by  a    corf^parison   of   the   French   and 
the   English   system  as    to   bills   of   exchange^        The   French,    by   the 
way,    adhere    as    much  as    possible   to   the   original    idea;    the   English 
carry   it   ctH  ong   to  meet   tlie   conveniaice   of   the   business    world- 


Ll^GLIGH    ID;c^  of   BILL    OF   EXCKAIIGE 

(1)  An   instrument   of    credit - 

(2)  Full    play  to    accoraraodati  en   pa- 

per--'let   a  m.an  help  his   neigh- 
bor  all  he   will  -  ' 

(3)  Not   necessary  to    express   value 
on  the   face- 

(4)  May   be  drawn   payable    in   some 
place-. 


(5)  May  be   drawn   to    bearer- 

(6)  If   acceptance   is    refused,    : 
of    action   accrues   at   once' 


■ight 


Thus,  under  (1]  at  French  law, 
money  and  should  wish  to  draw  on  hi 
that    draft,    because    it   v/ould  have  t 

(7)  A  measurable  distinction  betwe 
current    and  overdue   bills - 

(8)  No    protest   for    inland   bills- 


Fx^.ENCH    ID  LA    OF    S.Ai\I7. 
(2)   A   trade  transaction- 

(2)  Endeavors    to    stamp 
out   the   accommodation 
f  eatui-e  ♦ 

(3)  Nature    of   value   miust 
be   expressed- 

(4)  Must   be  drawn  payable 
in  a  distant    place,    so 
that    there   may  be   a 
possible   exchange- 

(5)  Must   be   drawn  to    order- 
(  6  )   No    c aus e    of   a c t  i on 

unless    the   bill    is 
again  dishonored   at 
maturity- 
of    you  gentleman  needed 


if    one 

s    father,    ycu    could  not   make 
o   be   a   TRADE  transaction' 
en        (7)   No  distinction  what- 
ever - 
(8)    Protest  for  all   bills 
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So   fa:.'   vie  iiave   found  only  two    of   these    instriuiients   of   the   law  rtier- 
chanr.    iiegotiable--the   foreign  and   the   inland  bill-         In   1680   the 
first    case   was  decided   in   \\h.i  ch   it    was   held   that    the   promissory 
note   was   negotiable^ 

Sheldon    v  Hentley,    2   Show-    106 
That    case  made   the    promissory  note  negotiable-         It   was   followed 
until    the   time   of  Lord  Holt-        He   overturned  that   doctrine    in 

Clerk   V  Marvin    (1702),    2   Ld-    Raymond    758_, 
and  he   v/as    just   about   holding  up  another    case    on  a   promissory  note 
and  was    figiiti.ig  with  the  merchants  whei    the    Statute    of   Anne  was 
passed   to    cure   Lord  Holt's   crankiness-        Remember    this:    the    prom- 
issory noce  was    in  1680  held   to    be    negotiable;    in  1702  Lord  Holt 
held   that    it    was    KGT   negotiable,    aid    tixen  in  1705   Barliament    in- 
terfered and  passed  the    'tatute   of   Anne,    \h  ich   is   a  declaratory 
statute  and   so   purports   to   be.       It   declares   what    the   law  is    on 
this  subject 'It   reads   as  follows: 

'V/liereas    it  Ivjith   been  held   that   notes    in   writing,    signed   by 
the   party  wlio  makes    the    same,    whereby  such  party   premises   to   pay 
unto   any  other   person   or   his    order    any   sum  therein   mentioned,    are 
not   assignable    or   endor sable  over  within   the   custom  of  merchants 
to   any   other   person,    ard   that    the   person    to   whom  the   sum  of   money 
mentioned    in    such  note    is    payable   cannot   maintain   an  action   by 
the    custTJE   of   merchants   against   the    person   who   first  made   and 
signed   the   sane,    and   that   no   person   to  whom,   such  note   shall   be 
assigr.ei,    endorsed   or  made   payable    can,   v/ithin   the    said   custan   of 
merchc^nts,    maintain   action   upon   such  note    against  the   person  who 
first   drew  and  'Signed   the    same;    Therefore,    to    the   extent    to   en- 
courage  trade  and  commerce,    which  will    be  much  advanced    if    such 
notes    shall   have  the    same   effect    as   inland  bills   of  exchange  and 
shall    be  negotiated    in  like  manner,    3e   it    enactedf 

'That    all   notes    in  v;riting  whereby  any   person   sha^l   prlmise 
to   pay   to    any   other   person   or  his    order,    or  unto   bearer,    any  sum 
of  money  mentioned   in   the    note,    shall    be   taken  and   construed   to 
be    payable  to  any  such  person   to   -Aiom  the   same    shall   be    payable; 
and   also  every   such  note   shall   be   assignable   or   enOorsable   over 
in   the    same  manner   as    inland  bills   of  exchange   are,    according   to 
the   Ciistcc   of   merchants;    and   that  the  person  to   vfc  om  such  sun  of 
money   is    payable  may  maintain    an  action  for    the    same,    as   he  m5ght 
do   upon   an    inland  bill   of    exch-ange   made   or   dx-a^vn   according   to    the 
custom  of  merchants;    and  that   a  riy  person   to  whom   guch  note    is    en- 
dorsed  or   assigned,    or   the   money  therein  mentioned   ordered   to   be 
paid  by  endorsement    thereon,    may  maintain   his    sction   for   such    sum 
of  m.oney,    either   against   the    person   who   signed  the    note   or   agayist 
any   of    tlx-    persons    that    endorsed  the   same,    in   like  manner   as    in 
cases   of   inland  bills   oi'   exchange*' 

That   Act   of   Parliament    settled   the   negotiability  of   promis- 
sory  notes-        You  know    in    Jngland   the    court   cannot   say  that   the 
Act   of  Parliament    is   unconstitutional* 

, — \ A- Sept-    25,     '02-- 2   P-    M- 

\ 
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LTCTURE      III 
-_    oOo    — 

The   THIRD  PIRIOD  or   stage   of   aevelopment    of    the   la'"  merchant 
in   "j^glaad  was   *he   period    commenced  by  the   administration   of   Mans- 
fiel.d*        Mansfield  vvent    on  the   Bench  in  1756,    and  from   that    time 
to  tliis,    or   at   'J  east    to    the   time  of  the  enactment    r,f   the   Bjlls   of 
l-;''ch';. n.~e   Act    in   IngJand  and   the   Nogotiahle   Instruments  Law   in 
th.:c    coun-cry,    is    embraced   in   the    third  period-        The   PEGULL-Ji 
CIiAIxAOTLriirTIC   of  this   stage   is   the   system  ihich  was    established* 
iJancfield  has    been  called  the    'Founder   of   the  Mercantile  Lav/'-- 
the    father   of    it    in   England*        The   second  period,    as   we   saw,    was 
vathout   system--the   cases   v;ere    sporadir:.      The  questions   were   de- 
termined  by   the    particular  caso,    or    whether    the   particiilar    instru- 
ment  v,ras    to   be   ad:-nitted   into    the  family  of   negotiable    instruments- 
Co   far    the    negotiability   of   tlirec-    instruments  had  been   established: 
the   foreign  bill   of  exchange,    the    inland  bill   and   the   promissory  note 

Tiiere  77ere   tv/o   or  three  things   wliich  made    it   possible  to   in- 
augurate   a  SYr.TLIvI  under   Liansfield,    and  the  first  of    those   things 
was  the  great   ability   of   the  man  himself — a  great   laryer,    who  made 
a  great    judge;    a  man   of   indepenJ.ent    thot;    a  man   who  was    of   a   cre- 
ative mi.nd:    a  man  v/ho  was   of   a   systematic   mind--a    judiciel  mind* 
He  made    these   innovations:    he  got    about   him    'special    juries',    so 
ealled--!'    e*,    he  got   a   coterie   of  men  to   act   as    jurors    v/ho  were 
well   acquainted   with   the   customs   of  merchants,    with  the    details 
of   trade;    and   those   questions    which    came    before    the    court  were  de- 
cid-d  on  a   systeraatic   basis  by   this    judge  and   by  his   special    ju(|:>res* 

He  did   not   confine   himself    to  precedents   that   arose    in  IJng- 
land:    he  reacherl   out    over   the    entire  field    of    precedents   and   took 
whatever   comraend-d   themselves   to  his    judgment"         I    do   not  mean   to 
say   that    he   GREAT-"!)   these   things,    further  than  a    systematic   ar- 
rangement   cf'    them  may  be  regardel   as   a   creation*        His   taking  of 
precedents   from   every    source   is    illustrated   in 
Ln.ck   V  Lyne,    2  Burr*    882    (1760) 

In  1884   another   case  was   decided   in  England  upon   the    same 
lines: 

Svenson  v   Wallace,    13   Q-    B-   D*    73, 
but   that    was   decided   on  English  precedents   alrne*        T^^ere   were   no 
precedents   in   England  when  the    case   of  Lucke   v  Lyne  was   decided* 

r.ow   because  Mansfield  used  tMs    authority   from  foreign  lands, 
he   provoked  an  attack  from  Junius,    \tLO    said   that    they  had  on   the 
bench  of    England   a  man  who   disregarded  Ej^glish  law  and  vmo   was 
administering    the  law  of  foreign   countries* 

Eo  much  for  Viansf  ield' s   METFOIE:.        The   PRINCIPLE  of  his  de- 
cisions  was  announced  by  himself    ir   Luck  v  Lyne:    'Cases   should   be 
determined  not   only  for    the   greater    satisfaction  of    the   parties. 
in  the   particular    case,    but   to   prevent    other   disputes   by  ma- 
king ti"ie  rules    of   law  ard   the  ground   upon   niiiich  they  ar^-   t-stab- 
lished      certain   and   notorious*'        a  better   doctrine  for   the  de- 
cision'of    cases  could  not    be   announced,    and   that    is  the    doctrine 
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v/hich  all    courts   preteiid.   to   reco-mize- 

V.lien   people   accumulated  so  much  gold    or  plate   or    precious 
property  that    it   became  hazardous   for   them  to   retain    it  atjout 
their    persons    or   in   their    possession,    they  deposited    that   proper- 
ty v/ith  some    trusty   and   cap:ible    person;    so   banks  arose*        These 
•.vere   at  first,    thus,    something   like  the   trust   companies  or   safe 
deposit   vaults    of    today*        Tiiey    i'sued  a  receipt,    or  a  due   bill, 
or  a    bill,    for   that    property  deposited   "/ith  them*        Kcnce    arose 
bank   bills*        No";   the    bank  bill    on    'hich  the    first   case  arose   was 
something   like  tiie  silver   or  gold   certificate  of    today*         lliere   is 
behind  every   sucli   certificate   an  amount   of   bullion   to    secure    it* 
If   the   note   v/ere   lcst--if    it  should   be  found   by  somebody--if   it 
should   be   stolen--it   v/ould  be   good   in   the   hands  of  the   party   who 
found   it    or   to  whom   it   came    in   due    course   of   business   in  good 
faith  for   value*        This    is   true  only  of   negotiable   instruments* 
The   fiiT.t    case    on  tiiat   prox)sition   'ao.  th  reference   to  banknotes    is 
Miller   v  Race,    1   Burr*    452    (1758); 

Smith's  Lead*    Gas-    9th  "A.    490 

Here   plaintiff   was   refused   payment   of  a   banknote   \"^iichhad 
been   stolen  and  had   come   into   his   liands   without    notice  of  the 
theft,   for  value*        The  bank   teller   even  held   the   note  from  him, 
and  plaintiff   brot    trover  and   recovered  the  note*      Now  if    that 
had   been   a  watch   instead  of   a   note,    the    plaintiff   ;t)  uld   not  have 
been    entitled   to   it  as    against   the  owner*        But    the  common  law 
ggverns  the  watch;    the  1  ^w  merchant   governs    the   note* 

A  CHECK   IC   a  bill   of    exchange  drawn   on  a  banlc   by   its   custo- 
mers,   payable    on   demand*        T^e  first    case    in  which  the   negotiabil- 
ity  of  the    check  v/as   determined,    is 

Grant   v  Vaughan,    3   Burr*    1516    (1764) 
Tiiat    was    an   opinion  by  Mansfield,    who    calls   the   instrument   a 
' cash-note*  ' 

A  late    case    in'/olved   a  kind  of   Prussian  scrip  which,   when   it 
reached  a   certain  amount,    entitle^    the  holder  of    it    to  a    bond — not 
po  money*        That    was   held   to   be    negotiable  and    the  law  merchant 
was    iiell   to  have  grown   to    embrace   that    new  feature  of   business* 
Another   case    involved    tlie   negotiability  of  post    office   orders, 
payable    in   a  certain  v;ay   as  proscribed  by  statute;    ard    it   was   held 
that  under   the    circumstances   of   that    case    the  order  was    not   nego- 
tiable* 

A   check  used  to   be  made   payable  to  BZ.-J'. Jl,    and   it  was   not 
until    the   reign    of  Victoria   that     it  was   enacted  by   statute   that 
a   check  might   be  made   payable    to   order;    and    that    is   the    origin 

of   the    custom  called   'crossing   checks',    whicli   prevails    in   "ngland 
but    not  here,    aid  vh  i  dh    is   recognized  by  tlie   Bills   of   Lxchan-ge  A^.t. 
Crossing  a   clieck    is    the    "rcwing   of    two     parallel    lines,    or   tv« 
slanting   lines,    across   the   face  of  the    check   and  writing  within 
those    lines    the  words    'and   conpany'*         That   species   of     crossing   is 
called  a  G '..:r:,R/iL  CRGCCING*         "hat    does    it  mean?        It    means    that 
tie  holder  of    that   check    cannot   get    the   money  on   that    check  unless 
he  h"s   an  account   at   a   bank*         This    is  done    to   protect   the   bank, 
which   is    tile   object    of    all   the   English  laws    on   the   subject   of 
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checks*        ':Tow  ',7ith   ""he  words  of   a  bank  between    thone  li^^esr    the 
check   is    a  SP'CIALLY  CROSSED   check*        For    instamce,    you  find    there 
the  words    'Baring  Brothers':    that    that    can  be    paid  only  by  Baring 
Brothers*        Nov/    these  checks  are   further  crossed  with  respect  to 
negotiability.        A  check   is  made   payable  to   order,    but   between 
those   lines    is   written   fnot    negotiable'-        '/Vhat   does    it  mean? 
Simply   that   if   the   payee    transfers   it  he  gives   the    transferee  no 
better  right    tlian  he  has* 
LEGir;.LATIOI'I. 

I    said    to   you  yesterday  that    this   law  was    a   suffi- 
cient law   to  give    every  person  his    rights   under    these   instru- 
ments,   and  to  nake    justice   convenient   for   the  trader,    if    no   stat** 
ute    existed*        But    evei-y  state  has    enacted  something   with  ref- 
erence   to   negotiable   instrxments*      But    in   our   40   or   50   states   it 
turns   out   that   there   is   a   conflict  of  authority — e*    g*,    what    is  a 
promissory  note   in  one   state    is   not  a   pranissory  note    in  another* 
Lngland  was   not   subject   to    that  difficulty,    because   in  England 
there   are   not  so  many   independdent    jurisdictions,    and   what    is   law 
in   one   county   is   lav;   in  another;    and  still    England   in   1882   passed 
what    is  called  the   Bills   of   Exchange  Act* 

You   have   seen  how   this  law  has   grown  up   and   \'*iere    it    lies* 
It   lies    in   thousands   and  thousands   of   cases,    in  the    conflicting 
decisions   of   courts    thruout    the   entire  legal   literature*        That 
was    true   of   Englaid   as  well   as   of   this    country,    but   of  course 
lihere  were   not   so  many  conflicts   there*        But   still   England  thoO 
it   necessary    to   enact   a  law   on   the  subject   of  negotiable  instru- 
ments— not    to    create   anj'thing,    buc   to    collect   surd    put    in  one    place 
all   tiye   law  on  tnat    subject*        That   was   done   in   the   Bills   of   Ex- 
change Act  of   1882*         Now    if  Englscr:d  had  occasion   to   do   this, 
this    country  had  iQUch  more  reason   to  do    it,    because   Lhere   was 
less   uniformity*        A^d  when  men   did   businesr   in  different    states, 
they    felt    the    inconvetiience   of   taking  an    instrument  valid   in  one 
place   aid  finding    it    invalid    in  another*        Hence   the   cry   came  for 
uniformity*        Sq   that,    follov;ing  the    example   set  by  England,    a  Com- 
mittee  of   the   American  Bar  Association    on  unifornity   of   law,    at 
their  meeting   in  1895   in  Detroit,    urged  follov/ing    the   example    set 
by  Englandc.  along   the   lines  adopted   in    enacting    the 

Bills   of   Exchange  A^t*        V/hilvJ   they  did  not   say   that    in   so  many 
words,    they   really  followed,   the  Bills   of    Exchange  Act* 

That    coraraittee   employed  Mr  John  J*    Crawford  to   make   a 
draft   of   a  bill*        Mr  Crawford   was    a   commercial   lawyer  of 
repute   in  Hew  York  and  was   a  good  deal   of  an   expert    •n  mer- 
cantile  law*        He   made  the   draught   which  is   the  basis   of   the 
Negotiable    Instruments  Law*        He   submitted   that  draught    to 
the  Committee,    and  the   Comiiiittee   submitted   it    to  leading 
American   and  English  lawyers   and    judges   and    invited   crit- 
icism*       Nir   Crawford  did  not   go   to   the    extent  that    the  Com- 
mittee afterward  did  in  njaking   changes   in   the   law 

Mind  you,    the   Bills   of   Exchange  Act    is  simply  an   ex- 
pression of   wliat    the    law  was    in  England   at    the   time  of  its 
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III  B    I   L  L   n      A  N   D      N    0  T   E  S  13 

enactment*        Ty^^  ^'Ogotiable   Instrumonts   Lav/   is    in   the   main 
an   exp:-ession   of   '.^liat    the  law   relating    tc  negotiahle  instru- 
ments   is,    in    the   United  states-        Now   inhere  were   differen- 
ces,   one   state   .liffering   from  another;    so  they   could  not  get 
it    to  hit    every   state;    anS   the^e   were    certain  features  of 
the   lav/  viiich  they  Tvanted  to  vfipe   out    an,  yway*        GRAC"   was 
one  of    them;    so  tlHt    law   aholisnes   grace- 

The  Comnittee  made  some  »hanges   in  the   line  of   a  departure 
existliig  law  wh.ich  I'lr  Crawford  did  not  ferl   v/arranted   in 

Iilr  Crawford  lias  annotated  the  Negotiable  Instruments 
his  vrork  Inas  gone  into  two  editions*  I  do  not  mean  to 
there  was  any  occasion  for  annotating  the  statute,  be- 
y  five  or  six  cases  have  arisen  since  the  statute  was 
^Vhat  he  has  connotated  are  cases  arising  under  the  law 
merchant,  aid  he  shov/s  by  that  annotation  how  this  law  differs 
(if    it    differs   at    all)    from  the   general  law* 

Nov.',    altho   there   was   passed  in  New  York  a  negotiable   in- 
struments  law,    the  law  of   bills,    notes   and  checks  has    not   been 
oijanged   to   any  aporeciable   extent*        Lven    in    those    jurisdictions 
here   tlie   statute  has    been  adopted,    this  law   is    just     he   sane  as 
it   was  in  all   the   essential   parts-        16   or  18   other   states 

beside  Kew   York   have   adopted   the    Gtatute,    and  they    adopted   the 
same    law,    because   they  are    after   uniformity        There   would  be   no 
sense    in  their  adopting  different   laws--that  would  defeat   the 
very   ooject   of    the    statute,    \h  ich   is    to   secure  uniformity  thru- 
out   the   Union   on  this    important   subject- 


F  _I  N    I   E 

Gept-    26,    1902. 
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LSCTUHE      IV 
—  oOo    -- 


PARIIIS   PRBlARIiy   LIABLE   ON  lEGC  riABLS   INSJ^RUviENTS. 

T'ae  contract  of    a  party 
who   is  primarily    liable   differs   fron  tie  contract  of    a  party 
\7 10   is   secondarily    liable.        Of    t-ie  parties   primarily    liable 
I  s  lall   speak  today  of  the 
HAKTR  AND  TICi;  MAK^^l'S   CONTRACT « 

T;ier3  are   t.iree    parties  to   ne'j;otiable 
instruments  who   are  under  nil    circumstances  primarily   liable: 
the  maker,    the   acceptor  and  the   certifier.        The  drawer  mqy   un- 
der  certain    exceptional  circumstances  be  primarily    liable,   but 
we  will  leave  him  until  we  come  to    consider   the   drawer's  con- 
tract, 

I  want  you  to   bear  in  mind  that   a  party  wao   is  primarily 
liable  is  LIABL3   Cli^AR  UP  TO  THU:  EXTHtTT  OP  TH^  STATUTE  OP  LIM- 
rrATIOl^,    and  v/ief.jer  ary   demand  has  been  made  upon  him  for 
the  performance  of  his   obligation  o  r  not  ,    and  v/  lether  ary   no- 
tice has  been  .-^iven  or  not.        His  liability   does  not  depend 
upon  conditions  precedent  or  subsequent,    or  ary   conditions    at 
all  -    'lis    liability    is  absolute, 
CONTRACT   OP  THE  JiiSiECSR. 

When  I   ssy    the  contract  of  the  maker  you  will 
understand  me  to    refer  simply   to    the  maker  of  a  promissory 
note.        The  concract  of  the  maker   differs   from  t'oat  of    eveiy 
contract  of   parties   to   n^oti.able  instri;iments.        Tae   contract 
of   the  maker  is  EXPRESSIuD  ON   TE.n:  PACE  OF  THS  PAPER,    and  all  his 
contract  lies  within  the  four  comers   of    the  la,  per.        It   is  an 
EXPRESS  CONTRACT.        Aiid   t  lat  contract  is    to  be  performed  pre- 
cisely   as  he  has   declared   -  with  one  exception;    and  that   is, 
tJB    time  of  performance  of   that    contract  is  by    the  3  eneral  law 
merchant    extended   taree    days  bqyond  t j.e  time  stipulated.        That 
is    called  GRACE,        But  where  the  Negotiable   Instnjments   Law  is 
in  fo  nse  grace  is   abolisaed  and  his  contract  is  precisely    as 
he   states  it. 

No    evide.ice  is   admissible  to   s  low  toat   the  maimer's   con- 
tract is  OTH^  THAN  WiIAT    IT   PURPORTS  TO  BE,        S.   G.  ,    the  ma- 
ker of  a  note   cannot  be  permitted  to  give   evidence  that  the  ar- 
rangement was  that  he  was  to    renew  tjat   note  at  its    expiration, 
Instead  of  paying   it.        T.ais  is   true    even  in  equity. 

Hall  V   1st  Nat  Bank,    17  3  Mass  16 
No  more  can  he  give'    evidence   that    the  arrargement  was   that  he 
was  not  to  be  liable  on  that   note,   because   there  he  contra- 
dicts t.ie    terms  of  his   written  contract,  and  that  he  is  not 
pe  rraitted  to  do. 

Gums  v  Geikie,    108  Mica  295 

So  much  of   the  contract  as    I  have  mentioned  is  express; 
there  are  however    certain  parts   of  a  contract   IMPLI  D;    and 
fiiose    are  these:        That   the  maier  admits   in  law  the  EXISTENCE 
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OF  THE  F.^lJE  ,    if  t'le   p:^yee  Toe  an  existin^s   person.        He   aidinits 
tae  paiyee's  fien  CAPACIIY  TO    INDOBSE^    i.    e.  ,    ae  adnlts   taat 
tlie   "ocyee   is  a  person  w.x)    io    capable  of  raalcirg    tae  contract   of 
indo  reeiaent ;   'ae  could  not  Toe  'aearti   to   say  t'Liat    t:ae:  psB'^ee   is 
an   infant  or  married  woman  or  lunatic,   Scc, 

You    lave   alreacfe^    learned   t.iat   tae  SIGNATURE  to   one  cf 
tiese   instruments    -  and  taat   applies   to  promissory   notes  -  may 
APPIAR  AlIYV/IESRE,        T'j.e  laiT;ua,-e  of   tie  Negotiable   Instruments 
Law  is   t  lat   t  le  instrument    'must   be  si.-ned.  '        So    taat   it   leaves 
tie     eneral    rale   as   it  was. 

? gy  lo  r  v  Dobbins  ,   waic  i  you  liave  Jiad., 
is    a  case  waere  taa  si^ature   appeared  in  tae  BODY   and  tie 
note   ran,    'I,    A  B, promise^''    etc.        Tae  court  aeld  t  J.s  just   as 
'^ood   as  if  tie    3l:;natur9    aad  boon   written  at    tie  bottom.        Tae 
usual    place  for  tae  si  ,na,ture    lowever  i  s   at   fae  lower   rijat- 
land   comer.        It   is  sufficient   if  tae  signature  be 

written   in  ai^y    form  inte  aaed  to    IDTNTUY   Til,:!  MAfCIR,        Tae  fig- 
ures   '1   2  3',    for  instance,   aave  been  aeld  a  sufficient   sign- 
ing  vvien  it  was   proved  t  lat  it  was   intended   t  lerety    to  identi- 
fy tae  uiolcer.        \Taen  tie    signature  is  in  tae  usual  place   in 
tae  lower   ri  ;a1>-'iand  corner  tae  intention  of  tae  party  is  fixed 
and  tae  law  presi:caes   that  ae  intended  to  be  bound  by   tae  instru- 
ment,   and  it  presumes   it  frcm   tae  fact    tliat   ae  put  ois  name   in 
t^iat    place.        If  "ae  puts   ais   name  in   anotlier    :ilace,    tie  presump- 
tion does   not  run   to    tiat    extent    and  tue  adder  must    s^jow  taat 
he  intended  to  be  bound.        That    is   all   tie  difference  there  is; 
it  simply   S'lifts  the  burden  of  proof. 

All   that   is  true  in  the  ABSENCE  OF  FRAUD   in   regard  to   the 
instrument   itself,    or  fraud  IN  ESSE-  CON'-RACTUS  -  not  fraud  in 
tie   inducement,    not   fraud   in  the   leading  up  to  the  note,   but 
fraud  in  tie   very  makin~  of  tae  instrument. 
Porter  v  TIarvey ,    88  N  ^  458 
79  Pa  St    370 
Tiat    cannot  be  better   illustrated  than  by   the  latter  case,   v/here 
a  party   procured  from  a  farmer  a  contract  by    the  tens  of   waich 
the   f  aimer  hired   aimself    as    aiient  f o  r  a  manufacturing  c  cm- 
pany ,   but  w  lic  i  was  so  cleverny   wo  rtLed  fiat  by   cutting   off 
part  of   the  paper  it  became   a  promissory  note.        Tois  is  an  il- 
lustration of   fraud  in   esse   contractus,   and   such  a  note    is   ab- 
solutely  ^.^ORTHLESS,    even  in  tae  aands   of  a  bona   fide  holder, 
and  tiis   for  the    reason   that    it  is  not   the  contract  taat  tie 
man  made. 

Tjie  SIMPLEST   FOIM  OF  CCNTRACT   is  waere   a   promise  is  made 
by  a  single  person  to  a    single  person,        Mr  Bigelow  calls  tois 
t  B    'typical'    contract.        While   it  can  be   said  to  be  typical 
only   in  the  sense   t:aat   it   involves  the  liability    of  one  per- 
son mere^fcr    and  does   not   raise  any    question  of  joint   liability 
or  of  capocity  ,    etc,    let  us   for  convenience  CALL  it  the   'typ- 
ical'   form. 
THE  FIRST   DEPARTURE 

from  fills  typical   form  is  tie  note    signed  by 
two  or  more.        Now  i: ho  o^uestion  comes:    Is    tJie  liability   joint 


'^. 
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or  is  it  joint   and   several?       Tiat    depends  upon  fae   expressions 
in  f;ie   instrvttnent.        Men  mny  mcike    tiemselvis  jointly    lia"ble 
or  f  ley  rnay  make  faemselves   jointly    ajid  severally    liaJDle.        If 
faey    are   jointly    lialjle  tiey  must  be   sued   tqjet-ier;  you  cannot 
separate   t'aem;  you  cannot   sue  one   v/it.xjut    suirg    fae  otaer.      If 
faey   are   jointly   liable,    eac.i  is  indivisibly   liable.        Now  this 
may  be  a  joint   obli'jation  or  it  may   be  several   as   to   eacu. 
Wliica  of  fiese   it   is,    is  to  beascertained   from  t  le   instrunent 
itself, 

H3.'jl   IS  AN  -T5XA?iPLE   OP  AIT   INSTRUMEtrr  WHICH  IS  J0I1I7;         'We 
jointly   promise',    or    'I,    A  B,    as   principal,    and  I,    C  D,.as 
surety,    promise,' 

Waen  a  note   IN  TEPiMS  DO~S  NOT  pSCLASS  TZIl  INTHNTION  of 
tae  parties,    it   is   a  matter  of  construction,        Tae  rule  of 
const  reaction  is  t  lis;      If    wiere  is  notoin^;   to  indicate   a   dif- 
ferent  intention,    tue  promise  is  joint,        For  exa^;Tple,    'We 
promise  to  pay   Joan  Doe    ;U,000  ta.n3e  montas  fraa   date,      A  B; 
C  D.  '        Here  notoin-:;  is   said,    but  tae   rule  of    construction 
:nakes   taat    a  joint    and  not  a   several  obligation.        If  it  be 
joint,    taen   eac  x  is  liable  for  an  indivisible  part   of  tae  ob- 
li';ation, 

Taere  are  NOT    AS   'lANY   KECSETS  01?  ACTION  AS  TlTHIRi:  AR3  PART- 
IES,   and  it  aas  been  ueld  toat   if  suit   is  brot   a.-j-ainst  ONTi:  of 
t'ie  parties   witiout  objection,   no   action  can  be  iuointained  a- 
'jiainst   tlie  otaers.        One  suit   is  all  you  are   entitled  to  brin^. 

13?  THE  JOINT  PRO  nSORS  ARE  NOT  PARTNERS   and  taere    is  no 
agency,    no  bnsaca   of  tae  contract   occurs  before  tae   day  of  ma- 
turity unless  by    demand  and   refusal.        Wlaen  tJois  contract  is 
joint  and  tie   joint  obliop  rs   are   not  partners,   tien-a   'demand 
must  be  made  upon  ea,c.a  b  afore    del.gult,        W.ae.i.  faey  ARE   part- 
ners,   t:3en  a  demand  upon  one  is    equivalent    to    a  dem^and  upon 
all*        Tne  partners'    contract  of  course  differs    from  o  faer 
joint  contracts  in  faat   eac  i  partner  acts    for  tae   firm,    and 
fie   refusal  of  one  to  pay  is  tie    refusal  of    all.        But  a  note 
executed  by    a  partners'iip  must  be   executed  in  tae  partnersaip 
narae, 
(2)    AxTO'oI'^  DEPARTURE  ITROil  THE    'TYPICAL'    CASE 

is  waere  one   sijns  as 
surety.        He  t'-ainks  he   is  'ioirc  to    avoid  some  obligation  by 
addin:;  tae  v/ord   'surety'    to  :ais  n.arae.        Now  fie  mere   addition 
of    fuat  term  to  tae  sigier's  name  does   not  axYect  it  at   all; 
does   no   Uarm  nor  good  to   anybody.        But   if  the  ^ps^ee  or  any 
of  tae  parties  know  t  .lat   his   relation  to  tae  note   is   actually 
that   of  a  surety,    foen  of  course  tae  p^ee  mtB  t    respect   the 
rights  of   the   surety:   he   cannot  take  ary   step  toat  will  involve 
fae   surety   in  greater  obligations   taan  he  h?^   already   assumed. 
If   the  fact  of  suretys  lip  is    s  .own  upon  tae  note,   tae  holder     . 
must    iovern  himself  accordingly.        The  promise  of  t  le    surety 
is   simply   a  premise   tae    same  as   that   of    fae  malcer  -  wit.i  one 
exception;    it   is  a  promise   sub   modo,    a  promise    involvin-  con- 
ditions.       It  does  noL.    affect  tie  holder  of  the  note   at   all 
if   the  fact  of  the    suretysaip  is   Imown  to    simply   the  maker  and 


■»' 
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ills   surety.        Whatever  arran..',G.pTient   taey  aave  makes  no    differ- 
ence  to  t 'oe   :iolder  of    tlie  note. 
(3)    TTT"^  TIIRD  D^ARTUEE  PRO  I  T.IE   'TYPICAL'    CA3E 

is   tae    si'^'iiinj   'ns   a^ent 
or  in  a  repres  oitative   capacity.        T'aere  is    lardl/   ai-y   subject 
connected  v7it  i  t  le  mere   iraminj  of  "bills  of  exc-ian^^e   and  prom- 
issory notes   tnat  lias   occasioned  more   litigation  t-ian  tue    ques- 
tion of  t  10  personal  responsibility   of  t  lo  se   wjo   did  not  re- 
sillo'"    intend  to  "be   personally    responsible.        If   some  of  you 
s  iDuld  bo   truff-cees  of   a  c.iuri3ii  and  in   tio   di sc .lar;.; e  of  your 
duties    s  lould  ::ive   a  note  for  an  indebtedness   of  tae  ciurca, 
you  could  not    avoid  personal  liability  by   simply    addin~  your 
name   as   trustee:    si:;ninc:    'J.   B.    Perjuson,    Trustee  First   Gonr- 
■-jr©  rational   C'aurc'a.'        Tie  courts  .aave  t  iiae  and  again  aeM 
sue  1  notes   to  be   tio  personal  oblijationof   tie   signers   net - 
witistandin'-i  f.iey  disclosed  tie   principal.        T'ae   addition  of 
sucli  words    as    'trustee',    'a^ent',   &c.,    does   not    affect  aryone's 
liability   arjy  more  fjian  if  Lie  'aad   put  after  uis  naiT^e    -lis  pro- 
fession or  trade.         ON']  WHO   HESIRES    TO   AVOID  PERSONAL  LIABIUTY 
s'JDuld   si^n  in  ^liie  name   of  tie  principal:    'St  Jaxiies   Ciurcli, 
by   H.   D.    Hobson,   Trustee';    'J.    B.    Per:^uson,   by  H.    L.    Jimson, 
-lis  a^ent . ' 

Tucker  Mhf:;   Co  v  P?J.rbanks,      98  Mass  201 
It   is  no  c   eno^3i.  to   disclose    tie  principal;    tae  undertaldnNi 
s  lould  PU^C^ORT   TO  BIND  tie  principal,    in  order  to    exempt  tiio 
signer, 

S  &  L  Bank  v  Dix,    123  Ma,ss    148 
Here   are   examples  wiic  i  exe.pt  tae  parties,    t'ao   tliey   sign  as 
agents:    'I,    as  treasurer  of  fae  "]piscopali".:i  Cuurci  oT    Saline, 
or  ray    successors   in  office,    oraaise;'    ".Ye,    as   trustees  but 
not  individuaUy  ,    promise  to  pay,'   tcc^ 

If  tie   a-gent  has   noc   tae   auc'x)ri'>y   wiici  le  professes  to 
have,   he  may   be  liable,    but  he  would  be  liable  on    IIS  WARRANTY 
aiTd  not  on  tie   instrunent;    and  there  is  a  good    deal  oT     differ- 
ence there.         If  he  is   liable  on  the   instrument  he  is  liable 
to  all  VT  x>   come  after  him;    if  he  is  liable  on  his  warranty  on- 
ly  he   is   liable  simply  to  tho  next   one. 

One  who  B-TPORE  Ul'TEPANCE    oecomcs    a  party   to    an  instrument 
is  a  m.alcer   and  an  indo  rser,    or  he    is  w,;at  he   can  sjow  himself 
to  have  been.        I  mean  one,    not  mentioned  in   the  instrument, 
who    puts  his  name  on  the  back  of   it  before  utterance.        Under 
the  LAV/  OP    'lASSACIISKCTS,    prior    to  the  Negotiable  Instruraents 
Act,    he  is  a  "lAICilR;    under  the  LAW  OP  N'T.-v'  YORK,   b  efo  re  and  af- 
ter the  Negotiable   Instruments    Law,    he  i  s  an  IND0RS3R.        Pre- 
sumptively  A  MAICER  in  VEKIONT,    bu'.  nevertaeleos    sustaining 
such  a  relatio  n  to    tne  ins-trument    as   oiul   evideixe  msy    s'nw  the 
understanding  of    tne  parties    to   nave  been,        Tnis  m.Jces  him, 
in  the  states  following  the  Massac  lusett  s   rule,    "the   sa^ne  as  a 
mal:er,   v/ith  all  tne  liabilities  and  rights   of  a  maker.         In  New 
York   and  the   states  following  it  he   is  an  indorser,    wita  all   an 
indo  rser' s    rights    and   liabilities:    secondarily   liable  only. 

—  Nove.±ier   6,    1902.. 
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Tiere  will  be  s.  lecture   next   Tiursdac/   at    2  c 'clock  -   t  lis 
in   addition  t:>   t  le   exercises  of  t  le  forenoon^ 
TIE  LIABILITY  01?  PAR  I^   S  ICOiTOARILY  LIAJ3L3     • 

is  det:;r.uned  by  t  .le  de- 
fault of  t'sDse  wio    are   primarily   liable,    and  nooice  of  t  iat 
default.       You  want  to    :'.iGC  riainate  once    xid  for  all    oine  be- 
tween tie  liaioiiity   of  tie   priaary  party   ?iid  fie  liability   of 
tie  secondary  partj*        Ono  is  liable  absolutely;    tie  o  t  ler   can- 
nx    be    leld  liable  unless   t  :o  se   steps,  wiici   tie  Ir.w  aierc  lant 
or  t  le   statute  prescribes,    arettt^ren  in  exact   accondaiice  wifj. 
t  le  provisions  of  fiat  general  law  o  r  of  fae  statute*        T'.icb  e 
conditions  precedent  are  due   prese:it;.ient ,   deioand,    jrotest 
(v;iere  pro  tost  is  .leceasary)    and  notice.      \Ie    ijive  considered 
t  le  contract  of  fie  iiialrer,  w  jd   is  fie  party  primarily   liable 
on  a  promissory   note;    let  us  now  consider  t  le  contract  of 
fiat    :)arty  -)ri:-aarily   liable  on  a  bill  of   oxc' ^.n-'^s  ,   noiiely, 
T  T^  ACC^^OR, 

In  tie  first    .)lace,   w  lat   is    a  bi'  '   of    ejcc"aan,je? 
Your  statute  defines   i.  t  lus;    'A  bill  of  co  laiije   is   an  order 
in  writing  by  one  person  upon    ujot^jr  person  to  p^   to  a  t  lird 
person,    or  to  "..lis   order  or  tj  bearer,    a  certain  svki  of  moneyi 
T:ie   definitions  of  fiis    term  are   -/r.rious,   but   t  .ley  all  lead    • 
to  file   same   end.        :''ii3  is  Mr  Daniel', u   definition:    'An  open 
letter  address ea  by  one   person  to  a  jecond,    directixtj  '-xxri  in 
effect  to   p:^   absolutely   and  at    ill   events    a  certain  sum  of 
monqy    -  lerein  n  .uaed  to  a  turd  person,   or  to   any   otaer  to  waom 
t'Jat   tiird  person  may  order  it  to  be  .^aid;   or  it  may  be  psB'"- 
able  to  bearer,   or  to  t  le  drav/er  aiiiis  elf , ' 

Duiiel's  lT?._,otiable  Instr,,    Soc«    27 
Of   t.iis   definition  yau  lir.ve    i'?'/!  all  t^ie  elements   except   one, 
and  t  lat    is  t  -.at   toe  bill  must  be   an  OPIJN  letter.        Open    lere 
means  unsealed*        '.[■:io   draiver  aust   simply    a/tac  i   lis  naime   and 
not  put    lis   seal  to  tie   instru.aent ,    else   it  will  not,   under 
t;je      eneral  liw  L.ierc' luit ,  be  a  bill  of    g:^c  i-^.n'^eo        W    '^  ^-Q  u.nr- 
written  low  merc'imt,    a  bill  or  note   s  jould  not  be  under  seal. 
Brovrn  v  Jordan,    32  Hinn   135;    Toxt,    p    283 

Alt  10   f.ie  instrument    s  lould  possess  all  f.ie  o  cier  requi- 
sites of  a  bill  or  note,    its   c  i^racter  as   a  coiiimerc  i.il  in- 
strument would  be  destroyed,    and  it  v/ould  be  a  covenant    ;or - 
emed  by  tie  rvies    affectii\;   co;-i..r)n  Ijiv  securities,  Tf  it  we  re 
sealed.        But   tme  mere   at::acjinj  of  a  seal  to  t  le   si^avure 
would  not  "j.3we  t  lat   effect:    tmere  must   be   some   reference  to 
tie   sealin  ,  in  tie  instrujasnt  itself,    sucia.s,    'V/iuiess  .{^y 
"land  A-TD  SI^AL'  ,    'si  ned  and  sealed'  ,   o:c<,  ,    or  t  lere  must  be 
soiiefiin.,  o  :ior  fian  ^Tiat   I  '.lavo  mencionad  in   o  le  instrument 
t;  indicate   clearly    tiat    c  lo  inotn;^iGnt  wj.s  designed  to  be 
execute-',  wit.i  t  is   seal  of   t  ic  drawer.      T  le  la'ter  decisions  re- 
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j  ect  fae  doctrine   t  lat   tie    seal  destroys  tae  negotiable  c'lar- 
acter  of  an  instrurnent    oossessiiv^-   t'le  otaer   requisites  of  ne- 
gotiability,       Tio  Nej;oti?;.,le  Instruments   Ltuv   o  rcy  ides  tiat 
t ae  validity,   and  negotiability   of  an  instrui-nent   are  not  af- 
fected "by  tie   fact  fiat    i ':.  "bears  i   sealo        '""lis  drasvinr.    away 
from  t  \e  old  coi^iaon  l?vW   rules   as   to  t  le  necessity  of  seals 
'.las  -rown,   no   doubt,    from  a  desire  to     ,ot   away   from  tie  old 
tecjnical  forms   and  also    from  t  le   fact   ti3,t    aLnoB  t  all  in- 
struments  executed  by   cor  X)  rations  must  bear  t  le  corporate  seal. 

OP  Tin  p.^R.^ns  TO  T.r]  bill  r-.ri.^  ahe 

tie  drawer,    tie    drawee,    (out  of 
w'lom  fie   cccoptor  is  made)    tie  j -iyee  and  tie  indorsers, 
Tieir  li.'.bility   runs  in  t  lis  order:    acceptor;   drawer   (virtu- 
ally  as  first   indorser,tio   tie    v.iyee   is  realiy    Tirst  indorser) 
and  t  \en  t  le   indorsers  in  order,        A  bill  of  Qxclian;:,e  may  be 
made  by  one  -person:    '.le  -m.-y  draw  on   aimself ;    ae  may  ".limself 
accept;     le  may   be  t  -.e  payee;    and  lie  m:y  be  indorser,        Tiis 
■-lowever  is  not  usual, 
KIIIDS   OF  BILLS, 

Bi-lls  of  e^cc'xanje    are  of  two  ^rinds;    (1)    j. orej^-n 
and  (2)    inlind,   or  domestic.        A  forei:_,n  bill  of   eoccaanije   is 
one  wiici  is   drawn  in  one    state   or  country   and  payable  in 
anot;ier  staie  or  country,        H  is  made   forei,_,n  by  tme   fact 
t  lat   it  is  m-.\de  in  one  jurisdiction  and  payable  in  anot.aer  ju- 
risdiction;   t'lo  t  .le  parties  t  lereto  laay  live   in  tie  sai'ae  ju- 
risdiction,       Tae  States  of  tie  Union  are  foreign  to    eaca 
ofier  so  far   as   tie  question  of   deterraininc  w'lat    are   fore\;n 
bills  of  exc'^^J^';e» 

Tim  BILL  or  ::xc;:mcs  aeose 

out  of  t  le  necessity    and  convenience  of 
bills,        A  man   aibout  to  :;o   to   tie  'P'lilippines  ov/es   a  mail   in 
Manila    -1,000,        Tiere  is  a  man  in  Ann  Arbor  ■■:.'  lo   owes   'lim 
fi>l,000,        V/ien    le  arrives  in  Hani  la  'le  jives    lis  creditor 
fiere  a  bill  drawn  on  liis    debtor  in  Ann  Arbor,    and  according 
to  commercial  usa  ;e  t  lat   is    jood    aryv/ier^;    that  is  an  instru- 
ment of  credit;    ti.it    saves  t  n  necessil^    of  tie  nan  carryini'j 
^1,000   in  currency    from  Ana  A  ''o  r  to  t  le  Piilippines;   fiat 
disciarres  tv/o   debts    at   one    troiisaction,        T  la  ordinary   c  leck 
is    also    3.  bill  of    exc"i?Ji;e,    fio   fiere   is  of   course  some  dif- 
ference between  it   and  t  le  usual  form  of  blj.1, 

^'r-uil^T  YOU  DRiV;^  A  C  aCK  O'rT  A  BALIK  and  draw  .)100   out  of  a 
pljOOO  deposit,    or  wieiiyou    ,ive  one  of  your  creditors   a 
c:xeclc,    do  you  by  fiat    :jct    iransfor  to  his    account    ;100   of 
your  fund  i:i  t  .e    lands  of  f.i^t  banker?        2.xe   statute    declares 
tliat   f.13  drav/in  ;  of  a  bill  is  not  an  as3i_,nment  of  tlie  fund, 
A  bill  does   not  of  itself  operate  as  an  assignment  of  fvuids  . 
in  t  le  aonds  of   tie  drawee  available  fjr  tie   pijyment  tiereof , 
and  fie  drawee  is   not   liable  on  t'le  bill  unless    a.id  until  .le 
accepts  tie   same,        Tiere    las  bjen  a  :^ood  deal  of    refinement 
and  discriminatiai    over  tie  question  as  to   v/ietaer  t  le  drav/BQg 
of  a  billis   equivalent   to   tie  assijinment   of  tae  fiond    )  rot  ante, 
or  for  t  le  entire    ar;TOunt,         (A  saxnis'^ment  of  foat  fund  in 
the  "lands  of  fie   drawee  would  not  avail   axjy  more   t.ian  it  would 
avail  to  ;;:ami3liee  a  bainl:  in  wiica  you  Jiaye    deposited  money 
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for  v;  uc  i  yo-^  'aave  taJten  a  cortifi  cti'^e  of  deposito        You  could 
■•;aniis  lee  a  r'onnin  ,   account,    "but  no  I  a  certificate,  of  de,x)S- 
it,   loecause  tie  "ba-il:  does   ;i0u  "'rnow  in  v/ d  se    lands  t  lat    cer- 
tificate  is:    it   is  negotiable:    so  is  tie  "bill  drawn  on  tie 
drawee. ) 
AT       3  .liTC^PTIOJ  OP   A  PILL 

tie    dra\7er  dx'aws  upon   I:  le    drav/ee ;    'j^is 
drswrin;:   is   in   effect  an   order  to   tie   drawee   o  j  pay;    and  if 
tie   drav/ee   conforms  to   t'lat   order-    le  lo  icomos    an  acceptor,    ac- 
ceptance  raeanin"-;  tie   coi.pliance   loy   t'.ie  drawee  wi'i.i  tie  order 
of  t'le   drawero        TVie  drp.wee   t  lereby   ..Lilies   tie   ;roj:iij8    lis  ovyno 
The  DRA"J:3:1      is  under  iTO   OBLIC-ATIOH  TO  T.m  EOH)^^  of  fiat    draft.; 
ae  does   not  owe  ■■ii;n  anyt  lin^-;     le  '.las  raaie  no    contract  v/ita 
"].lm;    'le  owes    lin  no   du-l:^'-.        So  t.ie  holder    caimot    sue  t'.ie  draw- 
ee AS   3UCJI  either   on  the  instruiaent   or  on   ariy   contract  or  in 
turt,,        iic    cannot   sue  hin  in  contr.:x;t  "because  t^ie  drac/ee    is^ 
inade  ,no   contract  wit  i  hira;    lo   cannot  sue  hira  in  tort  because 
tie   drav/ee   ov/es    lin  no   duty.        But  v/hen    le  accents,    t  len   ae 
HAS    entered  into   a  contract.-       ITo  r  does    t  ^e  draivoe  OvT]  TjO 
J)RA\71R  MY  D'J.'TY  '^0  ACCEPT  t.iat    drafts        Ho  ncy   OV/E  'lim,  "but  he 
is   not  obli£;ed  to   accept   tho::   araft  "be-cause    le  owes  jiim  or  be- 
cstise  he  has   funds   in  his    /.ands  helon.inj  to  t  le   drawero         If 
he  does   not   accent    -   if   he    refuses   to   coiiiply  wifi  fie   order  - 
tie  matter  is   left  just   v/.t..  e  it   was   wien  tie    parties   started, 
and  fie  dro.wer  has  onl.;    his    -  Dvi-cn  lav>    ?:'h1on  a^'ainst  tie 
draweefor  the   deb  to 
NOBODY  BUT     '^IIE  rRAVACUD]  GAIT  BXOiE  AiT  AOGEPTO_. 

ITobociy   can  come  up   and 
ta!:e  'lis   place.,         Soiaebody    can  3.s..oci:    o  hiinself  vilt.i    Lie 
dra'.vee   for    ;v eater  socuri'ly,   but  tie  drawee  niuso  beGOi.:e  fie 
acceptor  and  noboc'v   else   can^        If  no   drai^ee  be  naued  in  tie 
bill  i"':  is   under  ordinary''    cir^juia stances   a  note  OR  a  bill. 

'Fun':  V  Babbitt,    I'o   111    408,    also   in  text 
acceptangd]  IS  of  two  KII^DS, 

(1)    proper  and   {2)    co-xasio        Proper   accep- 
t^^rc  e  m-iy  be    (1)    absolute   o  r   ( 2)    on  condition.-       '7ien  t  \e 
drca^ree  puts    -lis  nr^ne  on  t  .e   face  of   a  bill,    vi.t  i  so.ne   such 
word  as    'accepted'    or    '  ;ood'  ,   occ ,    he   t,  len  becoraos   a   debtor  and 
ne  inahes  a  proeer   acceptanceo        That    acce^)taiiDe  ai'y   party   to 
the  bill   is   enti  .led  to   and  .i.'V   insist   upon  and,    if  he  does 
not   --et   it,   mpy   decla.re   tie  bill  diaionored.        And  t  le  holder 
of   fie  note   is  ITOT   'T^'I^II^  TO   TAE3  Al-TYTlilMG  EXCEPT    a    t roper 
absolute  acceptance^        And  circu'astHinces   ari..^e  w  lere  if  he 
does    tV:e    o:r:j':.' 'in,-;    less   t  ir^-n  .on  a-:-solute   acceptance  "le  dis- 
charges  partie::  w  lo   o  ;.ier?n.se  v/ould  be  liable  to  him. 
VASI   ACCE?T.\1^CE   IS   SO'TTTTIiTG   LESS 

1 1  in    proper  acceptance.        Prop- 
er acGept.uice   is  inade   on  tne  bill  itself,  mexiifested  by   the 
si'^  nature  of   ohe  paxty ,   or  on  a  paper  afcacned  to  the  bill. 
An  oxjceptance  on  condition  is  a  species  of  proper  acceptance, 
and  \Y'ien  accented  on  condition  fie  acceptor  is  liable  in  ac- 
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cordance  wit  i.    ^  le   teiiro  oi'  t\\e  acceptance.        or   q^oasi 
acce;.tance  TTTCD]  A^  TT'SL  VARH^TFIS:        Aii   a-oceptance  written 
ON  A_S"^?APA'i'::  p."ip]R  NOV   AI'TACXD  '^o  t.ie  bill,      '7.ierG  fiat 
acce;jt:/;Tce  is  made  t  lere  must  "be  "by    proper    ^roof  a  proper  iden- 
tification "between  t  le  paper  on  w  jicLi  t  le   instrui-ieat    appears 
and  ■■- le  nq;jti  .ble  instrunent  v/iic:i  is    T,liqr;;ed  to  \i'2.Ye  "been 
accep'ced,        A  T"]Ii31RA  I  IS  A  32  CIIS  of  fiat   sore  oi    (luasi    sic- 
ceptance,    aixl  it    las  "been    leld  t'l.^t    an  acceptance  "by   tele_raxfl 
is    'jOOd, 

(2)-  Tie  second  1:1  nd  of  qLiaa    acceptaiice   is  OliALo        An 
oral  acceptaixe  is    leli  to  be  :30od  under  certain  circ-uasta^n- 
ces.        Tio  cjiiostion  arises,   is  fiat   a  p  reraise   wit^xin  tie  pro- 
yision  ox   t  lo  Str/CL:te  of  prj'.-uds    concGriiin:^   f  I'S    debt,    default 
or  ^.liscarria/-  OE  ATOTil'R?        If   t  lere  are  f'jnds   in  tie   drawee's 
"aand^  belon.,in:  to   t'.ie  drawer,    fiat    'quest  ion  c  sua    iard2y    arise, 
becajuse   fie  drawee  t  le  n  simply   pays  'ais  own  debt   -  ae  is  not 
payin  :    C  \e   debt  of  anof.ier,        Sut   tie  answer  to   fie  question 
m:;it  be  di-:f orent   if  as  a  matter  of  fact   i;  le   drav^ee  owed  xioti- 
in':    to  fie  drawer    md  still    jjcoepted  t  le  bill  ora,iny,        Tien 
of   course    le  would  be    praulsin-;   orallly   to  pj,/    c  le  debt   of  an- 
ot  ler,    a:id  t  vit  promise  by   t  lO   stofute  of  frauds  is  not    ;ood« 

(3)  -'^uasi    acceptance  in  tie  tjird  place  is  BI   CO':TDUGT. 
Tae   statute  provides   fiat    t  \3  dr?.wee  rriiv    retain  a  bill   24 

lours   to   det '-r. line'  v/iet  ler    lo  -/ill  accept    it  o  r  not,        Tae 
sane  was  t  lc   rule  under    :  \e   j,enersil  lay/  mercianto        -If    le    re- 
tains it  lon.-,er,   unless    lis    retention  be  eucoiained,   "ne  is   re- 

■;arded  as   acceptin^-   tie  bill  -  by   conduct.        He  also 
msB^    accept   it  by    .lis  conduct   if  ae  D  Jo-'i^OYS   T.f;])  BILL,   unless 

le  offers    soae  explanation  of    tie  destruction. 

(4)  I'ourt  lOy  ,    quasi   except. ince  iaa7  be  ]?0i^    lO'JOR,        Ti-ot 
acceptance   for    lonor  is   in  t  lis  couiitry  a  creation  of-  tie  Ne- 
:otiablo   Instrunents   Lavr.        T'lo  1  ;w  nerc  laiit   as  adirani  stered 
lere  and.  very    little,    if   ai-yfunc^,   to  d^o  wit  i  it;   it  was   an 
^I'lis  \  custom,    and  tie  no:otiable  Instnraents  Law  in  recoi'- 
nizin;,  it   si-.i:)l>"    followed,  f  lo  Bills  of  ']xcaan_,e  Act,        It   occurs 
wnere,    after  t  le  drawee    las    refused  to    .iccept  t  le  bill,    one 
accepts   it   for  tie    '  lonor  of  t  le  dra^vee'    in  order  to  preserve 

lis    credit, 

(5)  VI,  iTUAL  ACC-^TAITC'^:    t' lat  means  t  lo  se   asts  w  lic  i  are 
eculvoient  to   o,  formal   acceptance  of  t  :e  bill.        Acceptance 
proper  binds   w.  .et  ler  tie  bill  was   taken  on  fie   iait;.i  of  tie 
accepta,nce  or  not.        And   -^  lo  acceptance  is    _,ood  to  t  le  "lold- 
er  f  lo   not    ':iado  Lint  il  after  t  le  particular  nolder  became  fie 
owner  of  fie  bill.        It  is   enou;  i   o'lat  t  le     lolder  is  a  "lolder 
in  due   course,    and   it  m;Aj:es  no    difference  vnet  ler  t  leye  was 
any    consideration  bet  v/een    lin  and  1 1;^  acceptor  or  betv/ee/:  tie 
sxiceptor  and  t  lo  drawer, 

ALL  T_1IS   IS   i.I3  EXPRESS  COlITPvACT  OF  TlH  ACCEPTOR: 

ae   agrees   to   pay 
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the  bill.   That  contract  is  expressed  "by  the  use  of  a  single 
word  or  by  the  name  of  the  drawee.  How  THSEE  IS  M   IMPLIED 
CONTRACT  on  the  part  of  the  acceptor..   He  ADMITS  SOME  THINGS, 
and  these  are  the  things  that  he  admits:   He  admits  the  EX- 
ISTENCE OF  THE  DRA.WER.   If  the  dra'^-er  is  a  fictitious  per- 
son, that  does  not  excuse  the  acceptor.   He  admits  the  GEN- 
UINENSSS  OB'  THE  DRAYffiR<S  SIGNATURE;  30  }ie  cannot  be  heard  to 
say  that  it  was  forged.   He  admits  the  CAPACITY  AND  AUTHORITY 
OF  THE  DRAWER  to  draw  the  bill:  he  cannot  be  heard  to  say  that 
he  was  an  infant  or  sui  inscuie  person,  &.c ,      He  admits  t?ie 
AUTHORITY  of  the  drawer  to  draw  the  bill.   He  admits  the 
E:vISTENCE  OE  the  PAYi^i.  .-nd  his  THEN  CAPACITY  TO  INDORSE, 
ACCEPTAt'ICE  ONCE  GIVEN  CAITITOT  Bhl   WITI^RAWN 

nor  revoked, 
WITH  REEERENCE  TO  CERTIFICATION  OF  CMECI'S 

tiie  rule  has  been  held  to 
be  different.   Tlie  certifying  of  a  check  is  sometimes  spoken 
of  as  the  acceptance  of  a  check.   In  a  measure  it  IS  accept- 
ance, but  it  is  RATHER  a  warranty  -  an  assumption  of  some- 
body else's  debt. 
THE  ACCEPTANCE  MUST  BE  IN  \VPJTING 

(unless  it  be  a  quasi  acceptance)  and, 
according  to  the  statute,  it  must  be  signed  by  the  drawee. 
Under  the  general  law  it  was  held  in  many  of  the  cases  that 
any  word  indicating  that  the  party  had  seen  the  bill  and  rec- 
ognized the  obligation  on  it,  was  siifficient;  but  the  statute 
requires  that  it  must  be  .SIGNED  by  the  drawee. 
\^fflERS  THE  DRA'flER  INDICATES  ON  THE  BILL  THAT  APPLICATION 

may  be  made  to 
anotiier  person  in  case  the  drawee  refuses  to  accept,  that 
other  person  is  called  an  ACCEPTOR  IN  CASE  OF  NEED.   Now 
if  the  drawee  refuses  to  accept  the  party  who  takes  the  bill 
is  not  OBLIGED  TO  RESORT  TO  THIS  SAFETY-VALVE  of  the  drawer's; 
he  can  call  the  bill  dishonored  as  soon  as  the  drawee  refuses 
to  accept,  and  act  accordingly. 

—  oOo  -- 


--  November  13,  1902. 
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'C'ECK'     f]A:'S 

to    stop,    .Hid  t  L.tt    is   roally    tie  ra ea, iii i:^    of    •.  c  lec'i 
as  used  in  co.iiercial  transactions:    it  sto.^s    tie    transaction: 
it  rr.  Hces    o  T^xaent  on  it.  In   tie  I'jiiv  ::iercjant   a   c  lec  1:  i  s 

D^IN^ID  BY    't-l  DA'TI  ]L  t  lis:    'A  c.ec'c  is    (1)    a  drai^t   or  oruer, 
(2)    ixpon  a  'buji':   or  li  aa-in;  'j.ouse,    (3)     :uroortinj    to   be  drawn 
L-oon  a   deposit  of   fi-ffid^  ,    (4)    for   tie   p:^yinont    at   all    3V3nts   of 
a  cert.ain  su'ii  of  aoney    (5)    to    a  certain  person   t  lerein  named, 
or  to     lim  o  r    lis   oi'der,    or   to  bearer,    aid    (6)    pa^'' able  instant- 
ly   on   den  and.  ' 

Dan.    Ne^.    Insorunients ,    33C   1566 
Ano  "aer   definition  is,    'A  c  lec^:  is   a  bill- of    ^xc-ianje   drawn  on 
a  b -inker,   pcB^a'ole  on  demand,' 

?.  ndolp.i  on  Cocnn.    Paper,    S'3c   8 
:tier  definitions   do  no  c  differ  s -ob  st  ant  i  a  12^'-    from   t  lese   tv/o. 
3Y   STAITIT"]  -  by    tie  Bills  of   ~]xc  i-aje  Act    j^aO.  by    tie  -.lejotiable 
Inot riJiTients   Lav/  -   a  c  lecl:  is    defined   as   a  bill  of  exc-ian_;e 
drawn  on  a  b.anl:,    Tqy  able  on  den  nd.        Let  us  analyze  Mr  D-ui- 
iel's   -.i. ef  init  io  n: 

(1)  A  CT~!C:<:  13   A  DRA?T  OA  O.RICR.        So    i  s  a  bill.        One   is 
a  draft  or  order  upon  a  BMKTa;    tie   o>.ior   is    a  dralt   or  order 
upon  .MiYBODY    /  lo  r.i?y   b3  f.  le    debtor  of  tie  drawer  or  w  n  m.^''  be 
wiJ.lin-   to    ionor    lis   draft.        It   is   not  proper  to  describe  a 

0  lec^:  3^   necessarily    an  inland  bill  of    exc  lan^^e ,    because  c  lecks 
jri;-y  be  used  to  pay   on  account  of  transactions    entire^    foreign. 

(2)  It    is    .'iBSOLUT'lIY  -^'iC'SSARY  T:iAT    TJl  Di^ATT ,    to   be  a 

0  lecl:,    s  ^lad  be  DRAK'  UPON  A  BAiTK  OR  BA^IKTl.        T;i.it  is  w  .lere 
it    .'.iffers   from  one  respect    from  a  bill.        T'..iere   is   a   dis?._;roe- 
:nent,     )er  uios,     ^s   tj    "/..efier    tie  fact    t  lat    tie  drawee   is  a 
-•an;"-  or  ba.l:er   s  X)uld  bo  disclosed  by    tie   instru.iait   itself 
or  rriet  ler    larol   proof  of    t  i.t   fact  nicgr  be    resorted  to.        T'ae 
U'.iTOUBTT^   ■4'SIGTIT  OF  AuT-33?jrf  is    t  lat   it  is   all    ri^at   to    draw 
t  '■■:  ciecl:  upon   'S.dt  i  -?:  Jo'.ss'    arid  t  len  leave   it   to    parol   to 
detor.iine  "r  let  ler  S   "-,   J   are  b  uikens.        Tne  w  vy  t  le  ba.il:in; 
"■"uainess    iy    carried  on   no'.v,      lowever,    tjo   c  aec ).:  v.l  11   aL  .o  st    al- 
7/.x>'s    disclose  t  ut   it  is   drawn  upon  a  banJ:  o  r  banker.         In 
"In",  l"'-^'-   it  v/ould  be   differejit,   because   individuals    do    baiTkin; 
"usiness  u^der  t  leir   ir.dividu',1  n'.mes   a      reat   deal  more  t'lan 
tiey   6.0  'lere.        Mr  Daniel's   opinion  is   t  i:it  i^  would  be  better 
to   require  t  le  c  lec  k  to   s  low  on  its   face  f-ir.t    tie   drawee   is  a 
banl:   or  banker. 

(3)  '1  draft,  in  order  to  be  .  c  leck,  [UST  PURPORT  TO  Bli! 
DHA'.7"iI  UPOIT  A  FUITD  or  upon  a  de  x)sit.  7:  :s  orue  criterion  'aow- 
ever  is  not  t  lat  fae  order  is  actually  drawn  on  a  deposit,  but 
fa  at    it   PURPORTS  to    be    so    drawn.         If   taere  were  no    de^oDsit 

it  would  be  a  f  r?xid"alent   c.aeck,   but   a  c  lec  ■:  nevert  ieless. 

(4)  It  must  be   for  t.ie  PAi lE  IIT   Af  ALL    I^'^ITS  OF  A  C"S- 
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TAIN  SUM  OF    DNTf.        T  le   savae   is   true    of  all   o  f.ier  n  a^^- ot  i  able 
instriinents. 

(5)    AS  TO    'illOH  ?A1''ABL3:    it   may   ^)e    payable  to  a   certain 
person,    to   a,  certain  person   or  \iis  order,    to    a   certain  person 
or  bearer,    or  to  "bearer,    to    o.ie    'order  of  bills    payable',    to 
tie   order   of  a  certain   fund,    or  .xny   otaer  a.rbitrary   desi^'n  or 
conurivai^je.         In   t  leae  latter  cases     lovevor  t  je    •.  ..       is  con- 
strued to  be  pgyable  to   bearer.        A  c led:  py  able  to  "beearer 
needs  soiae   special  at.ention.        It   i  s   said  by  iir  Daniel  to   .lave 
been  tie   custom  in    Ir^-land,   prior  to    t.ie    eiact^Ent  of   tioe    stat- 
ute  called  tie    16tj.  and   17t  i  Victoria,    for  ciecks  to  be     ^- 
ablo  to   bearer,         I   do"bt   if   ti  vt    staternent   is   correct,        An- 
otier   aut/io  riiy    s.^y  t  ir^t   t.iere  was   a  stazap    ...  .      t. six:  on 

c'lecl.'S  payable  to   order,    ?„nd  in  order  to    avoid  trit   starnp    tax 
c'.iecl:s  v/ere   f re '.aie iit 3y  -lade  payable  to  bearer.        But  aovrever 
fiat   n  -y   be,    it  .1  ',s  been  tie  policy    of  t.ie  '^n^-.li  s'.a  courts    and 
jf  t  le    ".'n^lisl  parli.ainont   to  inaicG   it   ea^    for  bankers   to   "[^ay 
c  iec]iS    so     l:"iat   tiey   would  not  bo   responsible  for  tie  title:    not 
responsible,    inotier  words,    if   t  ley    aappened  to    pay    t.iera  to 
tie  v/rorc  party.        Tie   sta'cute   to  ^.Vriicl  I    lave    referred,    t  ne 
16t  1  a:id  17tl  Victo  ri  a,    provided  tlat   c  lec  Is    sjcJuidbemade 
payable   to  order,    and   lur^ior  pra-  ided  t  lat    '  Ary    draft    or 
order  drawn  upon  a  banl:   for  a  su.i  of  nio  ney   payable   to  order 
on  demand,    v;dcl,    v/ien  presented  for   payiaent  ,    s  lalL   purport   to 
be  indorsed  by    tie   person    to    iw'ioa  t  le    same   s  lall  be  drawn 
p. ^  able,    s  ail  bo  a   s-f  fie  lent   aut  JO  rity    to    sue  1  bank  to  p^y 
t  le   jviount  of    sue  i  draft  ac    order   to   t  jo   bearer  t  lereof ,    and 
it    siall   not  bo  inaimbent    on   sue  1  banker   to    prove  tlat   sucl 
indo  rsevaent   or   ary    subsequent    indo  rse.nent   was  made   by   o  r '-un- 
der  direction  or   aut  10  rity  of  t -le    person  to  w  x)m  t  le    said 
draft  or  order  was  oris  made   payable,    eitler  by    tie    drawer 
or    \rsy   indorser  t  lereof .  '        Tie  pur_x)  se  of  t  lis    statute    was 
to   iroteot  b.vikers   a:^oa.nst   fo  r;jed   indorsements, 

/ji    rLD0;^:^'l3lT   b'.'  a  C  T^CK  PAYABL"]  to   order,    purporting- 
to  be  signed  by    t.ie  p-^ee  by   a3ent,aas  been   leld.  to   corae  wita- 


i  n  t  le    o  ro  vi  s  io  ns   of  t '  □.  s   ace. 

Claries   v  p,1  c^:WerL,    2  C.    P.    Div.    151    (1877); 

S   C   lo  lie's    ^nj.    Reps.    426 
It   i.^   very    ea£i>''    for  a  man  from  'clio  country    to   take   a 
c  lec':  or  a  letter  of  cred-:.t    into   a  banJ-t  in  Tia^lMid  and  .:,-et   tie 
money  on  it.        Tley  ask    lardly    ary    Ciuestions;   t ley   are   pro- 
tected by    t.iis  statute,    and  by    tieir  customs,    in  so    doin:> 
It    is   t  le   POLICTZ  OP  T.Il  LAW  IIT  .^^IFLAllD  TO  Pi^OT^CT  T".r3  BAI^CC"^. 
T  lat    ■oolicy    i.js   led  to  w  jat   is  called 
CROSSING   CiDCKS 

Di"aw   cci  ordinary/    deck  and  draw  transve  rBelfcr    :.■>£!  ross 
t  lat    check  (or   in   aiiy    .irection  across    tie    face  of  it)    two 
parallel  lined   abo uc    3/4   of  an  incl  apart.        Now  taat    is 
called   a  CROSSED  C:ECTC;    tlat  is    c?J.led  a  G'lN'SAL  CROSSING. 
Anotaer  form  of  crossinj;  i  s  by   writing  in  bet^veen   tiios  e  lines 
t.je  words    ^ A2TD  CQvtPANY'    or  ary  abbreviation  of  it.  Now  take 
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a;"iOt.:or  o'lec'^:   =n-l   draw  t'Vo   parallel   lineo   across   it   ?,nd  write 
"Det'vegr.  t-je."    t  ■e   ".arie  of   a^i   individual   Do,n".:er  or   can.'iin.i  liouse. 
'^.-.at   is   an   illu3  +  r??.tior.   oi'  SPECIAL  C^G3SI:TG.      Tuat   clieck  can- 
not 'be  pp-id  eziy^ffere   '-•xoept   f  irou  ,1:   f.iose  particular  bankers. 

^"i:  o-:j^cT  or  cri03Gi:/a 

is   entirely  to  protect  tlie  bsjilcer.      In  order   to 
Lialco    a  crossed   check  available  to   you^    you  l:.avo  to   have   an 
accoLjr.t   at   tlie  bcjik;   tliat  is,    in  t  .je   case   of   a  check  crossed 
"generally,   you   can   j:et  it  p?ld  only  through  ^  bank  at  w.:ich  you 
have   an  account.      If   it  be    CROSSED  SI'ECIALi.Y   -   crossed  to    a 
special  '-.anker   -   tuen  you   can  ^-et   t:;at  c^eck  casned  only  at 
t  -e  ce^ili  to  ff-iicL.  it   is   crossed   specially. 

ITov/  to   ay  crossii;, ^   whet  or    general   or   special,   nay  be 
ADDZ!B  ?:!j:  v;giU)S    ':T0T  lTr]Q0TI/3Ih; . '      T'.iat   seen.s   to   be   a  contra- 
diction in  ter^is,    inas..uch  as  the    c:.'.eck  is  payable  to    order 
in  the  first   place.      That  however  does   not  i.iean  that   t..e   check 
cannot  he  ne  ,oti~ted,    out  it  does  inean  tl^at   tl.e   check  cannot 
be  ne.-otiated  witl.'.  t  .e  full   rijhts:      a  person  cannot   :;et  better 
ri.,'-itB   in  it   than  the  nolder  or   :■.  transferrer  has.      The   trans- 
feree has   t-.en   only   the    rijhts   that   the    transferrer  nai  ;   the   in- 
dorsee  i:.-   in  t..e   in.-.crser' s   shoos. 

!'CV  ".IE  HAVh  ITO'^IiJG  01  '^-TIS  SChT  III  THIS  COUITTRY,  but 
c.  ecks  of  t''.'t  :;-ind  frequently  cone  over  here  i ro -^  Sngland 
and  jet  into  s:r.^^ll  places*  hence  it  is  'veil  enou-j.  to  know 
sonethin:   about  t'.:as    "  atter. 

(6) 'a  check    -^ust  bo  FAYASLr      IITS^A";!TXY  Ala)   OV  D:]'-iAhT). 

There  is   no   time   on  p.  check.      UC"/  tlds   is   tiie   .'ain  difference 
between   -i  c    eck  and   a  bill.      A  bill   is   designed  to   run,    arc". 
it  rna'-  pass   throu;..   50     la.xLs   before   it   reaches  t^e  dra^^ee,    and 
it  -uav  be   trs-veli.'.-   the   entire  ti  .e,    -md   still  be  jood.      A 
check' cam.ot   do   fvat.      And   t"\ou._  t  .^e   Chech  is  defined  by  t.\c 
st">tute   as   ?.  bill   of   e"c''anre  drawn  upon  a  banker  o^id  payable 
i-.  Mediately,    it  io  not   in  t  :at   rspect   a  bill   of  exchan/e. 
-^•'ZC  Un)hHTA--I  'G  B-^T  .-Ehll  A  BAIavER  AO)  HIS  CUPOSITOR 

is  that    the  banker  v/ill 
nay  ovt   t'^e  depositor's   funds   on  his   order,    and  his   order  coi-es 
i-'   t  -e   shppe   of   ■■:■    ecks.      Ho"7  ^r-en  the   ..older    _:ets   a  check  he 
-r'3T   --•'^s-j'-T  XT'    vT'^I"    A  R~AS0""ABLI]   TIMI]   or  run   th.e   risk  of 
iosin-   the'  a.ount  of  the   check  and  perhaps   incurrinj   liabil- 
ities   -renter  than  he    ordinarily  as3u:.:es.      Under   ordinary 
r-ircua-sta.^ces   ^'f:.en  you   ':ive   a  nan  ac^ieck,    if  lie  holds   that      ^ 
t-At   -^-e'-k  so   Ion-  that  it  beco.  es  v/orthless,    t.^en  the  loss   is 
not  yours.      He  sust  present  it  witldn  a  'reasonable  ti:-e'    - 
thPt   is    t  iP   lan-ua-e  of  the   law  ..-.erchant.      That   'reasonable 
t--    e'    is   '-.otween  tae  ti-ie   of   its  receipt    --d  the   cxose   oi 
banking  hours   on  the  "i^XI   SUCChHDIHG  SECULAR  DAY. 

\7hat  I   have  said  is   true  w vere  the  b-nk   and  the   payee   or 
holder   of   t.-e   check  ARE  IN  7IIZ   S..  h   TQWIJ.        If   ti^  banker   and 
t...  holder  are  in  DIITFSRHITT  ILACSS,    tl^n   it^s   t^e^uty   ol    t^ 
hol  =  ^r   to    send  the   check  in  for  collection  .vlir.I.;    -^^  SA._    xl.^. 
30    tnat   it  .^ay  reach  its   destination,    if  possible,    at   as    oarly 
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a  ti:r.e  as   it  would  had   t'-ie  b?n"''  "been  in  the  tov/n  where   the 
pr'>yee   is:    he    -.ust  put    i+.   in  course  of    collection  before  the  close 
of   oanlanj;  hours   on  t.  ^  following   secular   day.      The   statute 
does   not   chan-re  tiie   law  :■  cr::-!Rnt  in  that  re/ard. 

T"^^   ALL0''7A''TC:]   OF  A  DAY  DOES  "NOT  EXT;"':1D  TO   AIT   AGEI-IT  who 
receives  the   check  for  his  principal:    He  must  present   it   in- 
stajnter. 

Snith  V.    i\ailer,    43  IT.   Y.    171 

The  holder  has   that   allowance  of  ti::ie   IF  IIE    CHOOSES   TO 
TAJyE   IT  and  he  !'\ay  take  it  without   sufierin^  personal   lialDil- 
ity;  but   if  he  presents   that  check  on  the  swne  day  euid   the 
bank  dccla,res   it  willingness  to  pay  and   offers   to  pay,   he 
cannot   then  have    extra  tii.-;e,   because  he  nas   then  exer- 
cised his   option. 
T^IISII  THS-iT  IS  THE  D-.lA'iiffiR  DISCHARGED? 

He   is  discharged   if   the   check  is   not 
presented  within  tuis   reasonable   tir.io   and   if   he  has   t^iereby 
suffered  loss.        The  indorser  AKD   ASSIGNEES  DO  NOT  HAVE   THE 
SAIJE  TIIJE   after  the   receipt  of  the  check  by  them  as   an  indor- 
ser does   in  the   case   of   a  bill   or  note,   because  -le  can  see 
fror.:  the  face  of   it   that  he  has   a  stale   check,    and  it  was   the 
holder's   ri];ht   tha.t,    into  whosesoever  hands   that   check  fell, 
it  should  be  presented  within  a  reasonable  time. 

The     DRA'V^   OP   A  CHECK  A^ID   THE  DRA7/ER   OP  A  BILL  DIFFER  IN 
this   respect:      The  drawer  of    a  bill,    if  the    steps  have  not  been 
taken  to    establish  his   liaijility,    is  discharged  absolutely, 
whether  as   a  matter  of  fact  he  has   suffered   any  loss   or  not; 
while   the  drawer  of   a  check  is   not  discharged   a.lthouch-  these 
rules  be  violated,   provided  there  be  presentment  within  a 
reasonable   time.      This   liability  of   the  drawer  ARISES  OF 
COURSE  OJJLY   ''7i5RE  TITE  BANK  HAS  STJS:-3tmED:      that   is  the   only 
condition  of   thin^^s  wuere   the  drawer  could   suffer  loss. 

Take  the  care  T-SRE  THE  BANK  HAS   SUSPEI'IDED:      if  by   tiiat 
act,    followin,:   a  failure   to  present  \ivltliin   a  reasonable  time, 
the  drawer  has   suffered   loss.,    then  wl.iatever  loss  he  has   suf- 
fered he  may   recover,    or,    in  c^.her  words,   he   is   discharged   to 
tl\a.t   extent. 

Take    the   case   of   t-.e  S^TSPEtJDhD  3A1TK  .VHICH  SUBSEQUENTLY 
PAYS  IN  FULL:    ther6   of   ccur^->  tie  drawer  has    suffered   r.othinc, 
ajid  consequen-^ly  he   is    not  dischanjed. 

Take  the  case  w]?ere  the  bank  fails  but  BEFOR.^  TI-IS  FAIBURE 
TITS  rJRA.7ER  OF  THE  CxIECK  TITIIDRE'A^  ALL  HIS  FUNDS:  he  is  riot  dis- 
charrjed,  because  he  had  nothin-    to   lose  by   tlie  failure. 

Take  the  case  wiaere   the  bank  suspends,   does   not  pay  tae 
check  but   SUBSEQUEITTLY  ^A^IS   say   SC^   on  t.ie  DOLLAR:    in  that 
event   the  drajver  is  dischar:;ed   to  the  extent   of  50!^. 

'•iTEERE  THE  BANK  PAYS  NOTHIMG  the  payee  of   course,   must 
suffer   the   loss  as  between  him  and  the   drawer. 

THE   PARTIES   TO  A  CHECK  ARE 

the   drawer,    the  drawee    (which  is   a  bank),. 
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f-ie  p-yee   and  f.ie   certifier.        Tie   certifier   is   t'le  only   one 
of  t:e3e  w  10    need  te  s  'ecially  ment  ioned.      He   is   a  t.drd  party 
to   a  ne   otiaTolo   instruraent  of   prinaiy    liability, 
3.0^1  IS  A  CTUCT  GSRTiri^? 

if   a  "b^nk   certifies   a  c  lecl:   it   "beco^aes  t  je    pri- 
iTiary    debtor  and  it   nust  pay,    v/ietoer  or  no.        T'.ie  bank   C:iar~es 
t  lat  up  to  fie  drv-7er'o   account    and   credits  tie  avaount   of  it 
to   w  i-^.t.   is   called  a   '  cert  ifyin.;;   account.'        Tie    account  of  t.ie 
man  w  lo    ^.raws   t  lat    c.ieck  is   lessened  by   just   so   rnuc  i    aoney    as 
f.iat    ciec":  represents.        Now  t'aat   certified  c  leck  runs   as  a 
piece   of  monq^'/   would   run:    it  ^oss  aiyv/iere  and   everywhere. 
ftlien    it   is   presented    lavever  it  is  GO'D  IF  THE  MNK!  IS  GOOD, 
and  w  :en   it  is  paid  it    is  c  larged  up  to    taat   certifying  account. 
You  can  see   t'lat   t  lis    is   equivalent   to  takanij    tie  a:aount  of 
fie  certified  c.ieck  out  of  t-je   drawer's   deposit    aixi   iss'jinr;  a 
certificate   of  depos  it    payable  to  bearer. 

Checks    are  C.  ]  I-a:  IF  I  "3)  FOR  1:13  FbRPOSS  OF  greater   security 
and  for  t.ie    :)urpo3e   of   aoldin  ;  t  lera  fro^Tx  preseiTt.aent   for   a 
wiiile.        It    is  tie   object  of  tae  certified  .cieck  to    run  a 
s.iort   w:^:i.         It    CALT'O;    STAf   OUT   Am)  3T  ABSOIL'T.'^IY   GOOD  L0NG3R 
fasii   a  re  isonajjle  time.        \7inT   TII.TI  HOLDER  G3TS  TJ^   ClKCK  CER- 
TIFITID   le   susta.ins  tie    loss  if  tie  bank  does    not    pay    it;  waen 
tae  DRA'-^/HR  G'CTS   THT  C  r.CT  CniKriFI^D    le  will    sustain    tie  loss 
if  tie  bonk  fails   -and  does   nd     pay    it. 

Mi  not  T  Rotlxj    in  tie  text. 
IZ::  T'lJORy  OF  TTTAT    IS  TIIIS:    if   t.ic    drav/er  of  t"ie  cieck  aas   it 
certified,    tjen  so    far  as  lie  is  concerned   it  is   paid    rijat  off. 
Asain:    it  is  t  le  duty   a     fae  TTOLIER  of  t  ae  ordinary  c'^ieck  to 
present    it   and  ':rot  tie  money   on  it:    if   instead  of  doin_,   taat  ae 
sees   fit   to   'I'lvo  it    certified,    and  t  icn  tae  b  mk   fails  before 
oay.ieiit,    fie   loss    is   .lis. 

C'llTiriCATION   IS  T'l'^  VOLliiTT.ARY   ACT  OF  TH^l  BAMC:    you   can- 
not co.apel  a  cueck  to   be  certified. 

±13  failure  to    accept    a  bill  disionors    it   ira-aediate^  ; 
it   DO:;a  \Tj'':  DIS^^.TOR  a  C;E:cT  to   RIFUS"  to   CHIxRTIIY   it.        V/aere 
a  caec''  i :::  drawn  on  a  bank,    fae  effect  of  certification   i  s  to 
accept   it, 
\7ri0  'l.niL    CERTIFY   A  C-I3C7£? 

1:19  teller   is   tie  financial  ofTicer  of  tae 
bajik,    and   I    t.iink   aas   t  le   ri^it    tc    certify    it,    tao    f.iere  is 
some  autioriiy   tie   otaer  v/ay.        Of   course  f.ie  president   and 
cas' li  er  are    ^roper  officers   to   certi:^,        Tue  U.    S.    statutes 
relatin-,^    to   national  banks  raake   it    a  misdemeanor  for  >xny    enploye 
of    a  bank  to    certify    a  'J  leck  unless  t  le  <:>jnds  are  taere. 

THE  3Fjr'':]CT   OF  C~:HriFICATION  on   fne  drawee  is  to  maJre    aim 
a:-;  absolute  debtor;    aia   imdorser  is  disc -lar^ed  if  tie   adder 
procures  certification,    bec^.use   ae  is  in    effect  a  na^r  drawee. 

IN  OKI:  CASE,    and  in   one    only,    fae  DRAWIR  OF  A  BILL  OF 
":XC':I/iTGE   IS  A  PART/  OF  Pi^IilAR/'    LIABILITY.        Taat  is  w^a  ae 
drawB  f  raud'olently  :    draws   wifiout   axy   funis   in  tae  aands   of 
tae  drawee   or    v/itaout    e<riy    reasonable   assurance,  faat    in  fae  ab- 
sence of  funds  tie  drawee  v;ili    accept  tae  draft. 

—  Nov.    20,    1902. 
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LECTUHE     VII 

—  oOo   — 

(FROM     DICTLATION) 

I  ha^re  spoken  of  the  parties  toio   are  priznarlly  liable  on 
nq^otiabilfi   instrumenta.        They    are  the  maker,    the  acceptor, 
the  certifier.        Other  parties  to   n^otiable   instruments  are 
secondarily   liable,    namely,   the   drawer  and   indo  rser, 
(I)    PECULLARITISS  OF  DRAWER'S  COITRACT. 

It   is   natural  perhaps  that   the  draw- 
er is   spoken  of   as   a  parljy   of  primary   liability.        This  is  a 
mistake.        The  mistalce  arises  out   of    the  fact   that   the  drawer 
is   regarded'  as  the  creator  of  foe  instrument,   the  sarae  as  the 
maker,    and  therefore  his    liability   is  mistal©n]y   presumed  to 
be  the  same   as  that  of  the  naker,  drawer 

(1)  The  contract  of  the  maker  ajid  that    of  the   .     ,.  »        >f 
are  unlike  in  form  and  effect.        (a)    IN  FOKIlt  the  maker  promi- 
ses to  pay,        (b)    IN  5^FiM  the  drawer  orders    somebody   else   to 
Poy*         (c)    IN  EPF3CT   the  maker  makes   an  absolute   promise, 

(d)    IN  EFP3CT  the  drawer  nakes    a  conditional  promise, 

(2)  The   contract  of  the  maker  and  that   of  the  drawer  are 
alike  in  effect;    i,    e.  ,    tie  drawer  is   a  party   of  primaiy    lia- 
bility   (a)    vaien  he  draws  f  rauduloitJy  ,    (b)    when  he  draws  on 
himself,    (c)    when  drawee  is  a  fictitious   person   or  a  person 
not   having  capacity   to    contract, 

(a)   DRAWING    IN  FRA.UD.      (al)    Pre  sum  ?  tio  n  that    mien  one 
draws  he  has   something  to    draw  upon,        (a2)    If  he  has   nothing 
to  draw  uxx>n,   his  drawing    is   prima  facie   fraudulent.        And 
plsdntiff    suirg   the  drawer  as  a  party     of     primay   liability 
would  make  his   prima  facie  case  by    saowing   that   the  drawer   drew 
withoiit   funds   in  the  hands   of  the  drawee;    but    t'jo   presiraption 
of  fraudulent  drawing,    and  therefore  of  primaiy    liability, 
coiild  be   rebutted  by  the  drawee's  showing   tjat  he  had   reason- 
able   expectations   that   'ois   draft  T.\Diild  be   honored  notwitastand- 
ing   he  had  no    funds  with  the  drawee,         (a3)    REASCNABLS  GROUNDS 
FOR  DRAWING:      (1)    Assurance  f  ran  the  drawee  taat   his  draft 
wDXild  be  honored;    altho  the   drawee  had  no   funds   in  his  hands 
he  might  notiQr   the  drawer  in  advance  t  lat  he  would  .aonor  the 
drawer's  dra:ft.        In  svc'a  a  case   reasonable  grounds  for  draw- 
ing would  exist,         (2)    A  course  of  dealing  giving  the   drawer 
reasonable   assurance  that   his  draft  Mroiild  be  honored.        Rela- 
tions might  exist  between  the   drawer  and  the  drawee  thru  woich 
the  drawee,   ly    reason   of  previous  dealings,   would  be   expected 
to  honor  the   drawer's  draft.        In  such  a  case  t  ae  drawing  would 
not  be  fraudulent, 

(3)  FRAUD   IN  DRAWING   IS  NOT  TO  BE  PRESUMED,    nor  its   ex- 
istence to   be  establisiied  by   slight  ci  rcixnstanses.        On  the 
contrary,    it  must  be  c]Bar]y  proved.        One  is  not  to  be  light- 
ly deemed  gxiilly   of  fraud.        This  is  a  general  rule.        Fraud 
is   not  to   be  presumed;    it  must  be  proved.        There  is  no  excep- 
tion to   the  generul.  jruLe  in^he^^ase— ojf  _drawing-  a  bill. 
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(4)  TH3  K^l^CNABLE  GHDUWD  POR  DRAWING    MAY  RELAT^C  ' 
eifaer  to  fae  ttme   of   drawing  or  to   tije  time  of  presentment: 

(a)  FUmB  AT  THE  TIIIE  OF  DRAWING:      If  foe   drawer   aad  funds   in 
tae  bands   of  tae  drawee   at  tae  time  of  drawing,   or  if  funds 
wer©  on  tlae  wsjy,   the  drawer  is  liable  as   a  primary  party   if 

.ae   withdrew  or  intercepted  them  "before  presentment  to  t  je  draw- 
ee,        (b)    FUOT6   AH   THE  TDIE  OF  PRESEtTTMEtlT.  BUT   NOT   at   the  tine 
of  drawing:      This  state   of  facts  makes  the   drawer  on!ly   secon- 
darily  liable.        He   is   entitled  to  notice  of  diaiono  r  "before 
his    liability    attaclaes, 

(5)  WHAT    AlOUNTS  TO  RISASON ABLE"  GROUND?      (a)    A   reasonable 
ground  of  drawing    is   not  to    be  esta"blished  f  rem  fae  fact  that 
t'le  drawer  entertained  some  idle   oope   t"_iat  fae  bill  would  be 
accepted  or  that   there   was   a  rernote   possibility   of  suc'u  a  re- 
sult,       (b)    There  must  be    reasonable  expectation  that  his   draft 
will  be   aonored',    such  an   expectation  as   an  ordinarily  prudent 
business  man,   who  "aad  due  regard  to  "ais  conxnercial  credit, 
would  entertain. 

So  it  is  that  IF  ONE  DRAWS  WITHOUT  REASCNA3IE  GROUNDS  he 
is  liable  without  notice.  He  is  a  party  of  primary  liabili- 
ty,   like  f.is  maker, 

Robinson  v  Ames,    20  Jo'ans.    146 
Wood  Y  Price,    46   111   435 
HOW  THE   INDORSER  OF  A  FRHUDUIENTLY  DRAWN  BILL  IS   AFFECTJinD  BY 

THE  FRAUD  OF  THE  DRAWER. 
■     The  indo  rser  cannot  be  "a eld  to   a  liability    without  the 
steps  bans  talsn  to   fix  that    liability.        Those   steps  hawe 
been  frequently  mentioned  and  need  not  be  repeated.        Taere 
seems  to   be  no    reason  w"i:y  the   liability   of  fje    indo  rser  sjoiiLd 
be   ai'fected  by   fraudulent   drawing. 
AjSCEPTANGE:    HOW  AFFECTS  REASON  ABIE   GROUND. 

The  fact  that    a  fraudulently   drawn 
bill  "oas  been  accepted,    does  not  seem  to  "oave  any  effect  upon 
the  fact  of  fraudulent  drawing. 

II  Daniel's  N^.    Instr.  ,   Sec    1082 

(b)  WHEN  THE  DRAWER  DRAWS  ON  EEMSEIF. 

(bl)    In  such  a  case,  the  drawee  being  identi- 
c"al  wit 'a  fae   drawer  is   in  "oonor  bound   to    accept.        T"ne  Statute 
provides   that   the  drawer    'engages   that    on  diie   presentment  the 
instrument  will  be  accepted  and  paid,   or  both,    accortLing  to 
its  tenor.'        And    vjain:    'When  the  drawer  ajid  the  drawee  are 
the    same  person,   no   notice  is   required*'        Tnis   is  a  declara-- 
t ion  of  the  general  law, 

(b2)      In  svc'a  a  case -the  drawer  mgy   be  treated  as  the  mae- 
ker  of  a  promissoiy    note. 

Fairchild  y  0.    R.   R-    Co.,    15  N  Y   337 
Miller  v  T'aompson,    3  Majin  &  G.    ^76 
T'tie  same  is  true  where   A  CORPORATION  OR  A  PARTNHISHIP  draws 
upon  itself,   or  where   one  draws  upon  a  partnership  of  w'lichhe 
is   a  member.        (Illustrations.)        The  Statute  provides  toat  in 
such  a  case  the  ooldev  may  treat   the  instrument  as  a  bill  of 
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Qxciiajqge  or  a  premissoiy  note,   at  liia  option. 

(1>3)     WHEIRE  IRAWEE  IS.  A  ITCTmogS  PERSGtt,    or  a  person  not 
iaaving  captaoity  to  contract,       it  iamaiifeBt  tuat   such  a 
stato  of  fiicts  must  operate  to  msko  tiie  drawer  a  party  of  pri.- 
maiy   liability.       His  ergagancnt   is  that  tue  draaree  s '.all  ac- 
cept tlio  draft  and  p^   it.        If  auca.  drawee  be  a  fictitioiis  per- 
son or  a  person  without  cap aoily   to  contraot,    tl»  en^;a<jeaient 
cannot  "be  fiilfiUed  and   tae   iBsult  is  tiliat  the  drasrer  is  prl- 
mariOy   li*le, 

II.    WITH  EXCEPTIONS  EEPCRE  STATED,  DRAWER  IS  A  PARTY   OP  PRI- 

HARZ  LIABILITY. 

(1)    Oontraxst  of  tiie  drawsr  and  indorser  oompareds      (a) 
points  of  identity;    (b)   points  of  sinilarityj    (c)   points  of  di»- 
similarity, 

(a)  POmrs.Oi'  IDENTITY,.  Peraaps  in  no  respect  are  the 
rights  and  obll^atidnf  of  the  drawer  and  indorser  exactly  1- 
dentical,     *  Theiy    are  similar,   but   not  preoiseily  the  same, 

(b)  POIOTS  OF  SBCIARITY,     Tae   contraot  of  the  indorser 
and  drawer  are  similar  in  f o  mu        Indoreement,    particularly  a 
special  indorsement,    is  similar  to  the  drawing  of  a  new  bill, 
(Illustrations  by  givinrj  f o  im  of  a  bill  and  f o  rra  tf    a  speclAl 
indorsement,   showing  points  of  similarity   in  the  fo  nas.) 

(c)  POINTS  OP  DISSIMILARITY,        (1)   The  drawer  is  svtpposed 
to  draw  on  funds;   the  indorser  is  not,        (2)   Acceptance  is 
called  for  by  the  dravwer;    it   is  not  called  for  by  the  indorser, 
(2a)   Drawer  is   entitled  to  have  bill  presented  for  acceptance, 
except   it  be  a  bill  p^able  on  demand  or,   ly  statute,  at  sight. 
An  instrument   is  p^able  on  demand  where  it  is    'expressed  to 

be  payable  on  demand  or  at  sight  or  on  presentation,  »       By   "the 
law  merchant  there  are  some  distinctiona  between  instruments 
p^able  on  demand  send  those  p^able   at   sight,   as  for  exaople 
in  the  matter  of  days  of  grace, 

Daniel's  Nag.    Instr,  ,   Sec   617-619 
"The  NIL  abolishes  these   distinctions.       The  better   doctrine 
of  the  law  merchant   is  to   the  effect  t  lat  the  drawer's  contract 
loolcs,    in  all  cases   in  ffeiich  the  bill  is  not  p^able  on  de- 
mand,  to  the  acceptance.       The  drawer  is  undBretood  to  engage 
that   the  holder  shall  have  a   special  aecurLly  of  acceptance. 
Drawer's  coit  ract  may  be  broken  ty    refusal  of  the  drawee  to 
accept,    arri  his   liability  may  be  fixed,        (Ill\Jst ration;  Bill 
dated  Sept.    1,    1902,   p^able   three  raonths  after  date.        Presen- 
ted for  accept  arc  e  Sept,    2,    1902,        Acceptance  refused/       Par- 
per  thereupon  protested   ajad  drawer  notified.       Drawer' a  liabil- 
ity  alJtaohes  thereupon,      'Balder  may   sue  him  at  once.       Need 

not  wait  fo  r  maturity  of  bill,)  

If  presentment  for  a/jceptance  is  made  IN  CASES  WHERE  IT 
IS  NOT  REQJIRED,   refxisal  to   accept  will  make  it  necessary  for 
tie  holder  to  take  the  steps  essential  to  fix  liability   upon 
the  secondary  par1y»       Omission  to    take  the  .steps  in  such  a 
case  will  be  on  paiin  of  dischaiKirig  the  drawer.        This  is  the 
general  tule.        In  Pennsylvania  there  seems  to  be  an  exception 
to  this  general  rule,  the  court  in  that  state  holding  that  if 
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p  res  en -13118111  is  unn-ecessaiy  the  act  of  presenting    is  regarded 
as   nugatory. 

House  V  Adams,    48  Pa  St   261 
CASES    IN  WHICH  PKESSNTMIiKA'  MUST   BE  MAIlE: 

(1)    vThere  ^U.   xs   p^able  after    si  gat,    or 
in  aro''  otier  case  where   presentment   is  necessary    to  fix  the 
maturity   of  the   instrument,         (2)   Where   the  hill  express]y    stip- 
ulates  for  such  presentment,        (3)    Where  a  bill  is  drawn  pay- 
able   elsewhere   than   at    the  residence  or  place   of  business  of 
the  drav/ee.        In  no   other  case  is  presentment   for  acceptance 
necessary   in  order  to    retvier  any  party   to   the  bill   liable. 

NIL,    Sec    240 
This    is  a  DECLARATION  OF  TH:!i;  GENERAL  LAW,    except  tLat   bills 
drawn  payable   at    sight   were   entitled  to   grace.        So   present- 
ment was   necessaiy    to   fix  the  maturity   of  the  in^rument. 
Where  bank  receives   a  bill  for  collectioia  it  is  its  duty   to 
present  for  acceptance  at   once  so    as  to  get   the  security  of 
the  drawee, 

Allen  V  Snyder,    17  Wend   368 
EFFECT   OF  FAILURE  TO   PRESENT    SUCH  BIII^ 

as    aro   required  to   be  pre- 
sented:   (a)   Unless   bill  is   presented  or  negotiated   within  a 
reasonable  time,    drawer   and   all   indo  rsers  are    discharged, 
TIME  IN  'JmiGH  PRESJilTTMENr   SHOULD  BE  MADE: 

(a)    Before  bill  is  overdue,         (b)    A 
reasonable   hour  on   a  business   day.        Illustrations:    present- 
ing  in  country    districts    and   in   cities   conpared.        (c)    At   any 
time  when  negotiable  instrument  may   be   presaited  for  payj::ient. 

To   WBDm" PRESEtrniENT   MUST   BE  MADE.      (a)    To   drawee  or  some.- 
one   aut.aorized  to    accept   or  refuse;    (b)    to  one   of  part  lers; 
(c)    to  all  of  several  drawees,    unless   one  or  more  aut  ]o  rized 
to   accept   or   refuse;    (d)    to    drawee's  personal    representatives 
when    drawee  is  dead;    (3)    to    drawee  "aimself  or  his  trustee  or 
assignee  when   drawee  has  been  adju(^ed  bankrupt   or  insolvent, 

WHEN  BILL  IS  DISHONORED  BY"  NON-ACCEPTANCE:      (a)    vy^en    such 
acceptance  as   is   proper  is    refused;    (b)    When  presoitment  for 
acceptance   is  excused  and  the  bill  is   not  accepted, 
WHAT* TO   BE  D0N3  IF  ACCEPTANCE   IS    REFUSED: 

Person  presenting  it  must   treat 
the   bill  as  dishonored  if  he  would  have   re<x>  urse    against   draw- 
er and  incibrsers, 

IF  BILL  IS  DISHONORED  BY  NON-ACCEPTANCE,    immediate 

recourse  msy  be  had   .-against  drawer  and  indcr  sers.        Not 

thoi  necessary   to   presoit  for  payment. 
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III. 

DKA3WER  OF  GSBCK  COMPARED  WITH  DRJUBER  OF  BILL: 

(1)    Check  al'waiys 
supposed  to  be  drawn  onf\»ids;  "bill  upon  funds  o.r  credit 
with  drEpree,   or  reason  able  grounds  of  expectation  that 
draft  will  be  honored.     . 

(2)  Check  drawn  on  banicerj  bill  on  trader  o  r  other 
person* 

(3)  Check  is  draam  for  peiyment;   bill  o  niinarily  for 
credit,    • 

(4)  Drawer  of  a  check  is  dischaiged  to   extent  of 
damgges,  ,  . 

'Drawer  of  bill  disohaiged  tho  not  damnified.  • 

(5)  Caeck  kept   out  only  for  a  limited  time. 

Bill  kept  out  for  extended  period,  provided  it 
is  n^otiated  within  reasonable  time;   in  other  wonis, 
kept  moving.    . 


—  oOo   "^ 

Decentser  12,    1902. 
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LECTURE      VIII  -^ 

•^   cOo  -~ 

COimiA-CT  OE  THE  IimORSER. 

Whatever  is  to  be  said  concerning  the  contract  of 
the  indorser  will  apply  as  well  to  the  contract  of  the  drawer, 
barring  the  exceptions  heretofore  named. 

EORM  OE  THE  INDORSER 'S  CONTRACT  AM),  PRIOR  TO  TliAT ,  AS  TO  THE 
ME3ANING.    'Indorse'  means  on  the  back  -  putting  one's  name  on 
the  back  of  an  instrument.    It  is  not  xiecessary  as  a  matter  of 
law  that  the  name  should  be  on  the  BACK,  but  it  is  the  ordinary 
way  and  it  is  the  form  in  wliich  the  contract  is  made,   Ijnd   the 
contract  of  the  indorser  is  made,  so  far  as  form  is  concerned, 
by  the  simple  writing  of  one's  name,  if  he  be  a  party  connec- 
ted with  the  instriiment  as  payee,  drawer  or  indorser.   When  he 
writes  his  name  tn   the  back  the  law  makes  the  contract.   And 
the  mere  act  of  writing  the  name  on  the  back  makes  as  complete 
a  contract  i«  law  as  if  the  exact  pbraseology  in  which  that 
contract  might  ^e  expressed,  were  exrpressed  over  the  signature, 

WHO  MAY  IInIDORSE  a  negotiable  instrument?   Anybody  if  he 
desires  by  that  act  to  add  security  to  the  instrument,   A 
stranger  to  the  instrimient  who  puts  his  name  upon  the  back  of  it 
is,  under  the  U IL ,  an  indorser. 

WHO  MUST  IITDORSE?   Anybody  must  indorse  in  whom  the  title 
stands ,  in  order  to  pass  that  title  from  him  and  to  give  his 
transferee  the  right  to  bring  suit  on  the  instrument.    In  otl:er 
words,  he  must  indorse  whese  indrosement  is  necessary  to  transfer 
the  title. 

THE  ELEliEIITS  WHICH  EN'il'^lR  INTO  THE  CONTRACT  OE  INDORSEMENT 
and  come  from  the  mere  act  of  the  party's  writing  his  name  a- 
cross  the  paper,  are:   (1)  the  transfer  of  the  title,  and  (2) 
payment  upon  the  performance  of  conditions  precedent.    That  is 
the  contract  of  the  ind»rser  -  he  engages  to  do  those  two 
things, 

THE  SIMPLEST  EORM  OE  INDORSEMENT  is  where  there  is  one 
payee  and  he  indorses  -  in  blank  or  specially  -  and  thereby  di- 
rects payment  to  be  made  to  seme  special  person  or  his  order. 
Let  us  then  call  that  the  'typical  form'  •r  tlie  'simplest  fonn' 
and  see  what  departures  are  found  in  actual  transactions  from  it, 

(1)  IP  PAPER  IS  PAYABLE  TO  A  TRUSTEE ,  the  trustee  must  in- 
dorse hi.Tiself ,  because  in  him  stands  the  legal  title, 

(2)  Where  the  paper  is  made  PAYABLE  TO  A,  TO  OR  BY  THE  OFDER 
of  B,    The  one  on  whose  order  it  is  directed  to  be  paid,  is  the 
one  who  should  indorse. 

(3)  WHERE  THE  HOLDER  HAS  DIED,   \Tj19   must  indorse  m^that 
case?   Manifestly  the  one  who  is  his   *      succesror  in  the 
legal  title  -   the  executor  or  adi^^-inistratrr  of  the  estate. 
This  is  so  even  where  the  instriiment  was  specifically  lev^sed. 

(l4)  WHERE  AIT  INSTRUMENT  IS  MADE  PAYABLE  TO  PARTNERS  -  who 
must  indorse?   The  partnership  must  indorse.   That  act  can  ,.e 
accomplished  by  one  of  the  partners,  because  of  his  general  a.- 
gency;  but  it  must  be  done  in  the  name  of  the  partnership. 
One  partner  cannot  indorse  the  paper,  even  to  his  co-partner. 
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so   as   to   enable  the  copartner   to    brin^   suit  upon   it. 

Ala.   Coal  Min.    Co   v  Brainerd,    35  Ala  476;    HIIIL  273 
If  paper   is  made  payable   to  A,   B  and  G,    tliey   being  partners, 
B   and  C   cannot   indorse   tliat  paper  payable   to  A  so   as   to   enable 
A  to   brin-     .suit  upon   it.      TKS  REASOIT  IS:      T^ve   legal   title  was 
in  the  partnership,    not    in  A_,   B   and  C,    and  therefore   that   legal 
title  ceuinot  be  transfered  without   the   indorsement   of   the  firm. 
The  firm  can   indorse   in  its  firm  name   and  make   it  payable   to  one 
of   the  partners,    and   in   that   case   the  partner  can   sue   ea-^y  of   the 
parties   to    the   instrnment    except    the  copartners. 

SURVIVORS  OF  A  PARTI^RSKIP  may  indorse.      There   is   some 
doubt    expressed  about   the   rule   -  about    survivors   being  able   to 
indorse  where   a  firm  has  been  dissolved,    not    by  death  but  by  op- 
eration of   law. 

Abel  V  Sutton,    3  Ssp.    108 

baulks  V  Pouri,    2  De   Sau's  Eq.    40 

(5)  Y/ftEKS    TIffi    IxISTRUlviaUT    IS   PAYABLE   TO   TWO   OR  MORE  WI-IO   ARE 
ITOT  PARTlIfiRS  ,    all   should  indorse  unless   one   or  more  have  authority 
from  the   others. 

Dwight  V  Pease,    3  McLean  94,   8  Eed  Cas  196, 

mJIL   371 

(6)  V/HSRE  THE  PAPER  IS  PAYABLE  TO  A  CASHIER.   That  is  a 
very  ordinary  way  of  making  it  paii-able  at  bank.   Here  the  cashier 
may  indorse,  so  also  may  the  corporation  of  whjich  he  is  cashier. 
The  NIL  has  enlarged  the  scope  of  the  fiscal  officers  of  a 
corporation  indorsing  in  behalf  of  the  corporation,  by  extending 
it  from  cashier  -  lA^ich  was  the  rule  under  tlie  law  merchant  - 

to  any  fiscal  officer  of  a  corporation. 

Sec.  72  of  the  NIL 

Folger  V  Chase,  18  Pick  63;  HNIL  349 
AN  INDORSEJJENT  IS  NECESSARY 

(1)  Vfiien  the   INSTRUliIENT  IS  PAYABLS  TO  ORIER. 
(2)  When  such  instrument  is  INDORSED  SPECIALLY.   (3)  In  all  ca- 
ses where  transfer  of  the  title  is  necessary  to  be  evidenced  by 
some  personal  act. 
IlCDORSSliENT  IS  NOT  NECESSARY 

(1)  V/hen  the  instrument  is  PAYABLE  TO  BEAR- 
ER, and  then  it  is  not  necessary  even  tho  such  an  instrument  be 
indorsed  specially  thereafter. 

Rider  v  Tayntor,  4  Allen  356;  HLTIX  368 
IRREGULAR  INDORSSLIHNTS. 

Now  the  regular  indorsement  is  the  indorsement 
of  which  I  have  spoken  -  the  mere  writing  of  one's  name  across 
the  negotiable  instrument,   A  departure  from  t.'iat  is  an  irre- 
gular indorsement.   T^:e  indorser's  contract  is  an  executed  con- 
tract the  moment  he  signs  his  name  -  executed  so  far  as  the 
transfer  of  the  title  is  concerned.   In  this  regular  form  of 
indorsement,  aside  from  transferrin:  the  title  the  indorser 
undertakes  to  pay  the  instrument. 
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A  CONTSACT  OP  SUCH  aiEI>iOE  MAY  3E  WRITTEN  abore   the  nam^   of 
the   indorger  who    signs  his  najie   simply.        You  add  nothing   to   an 
instrument  -  you  take  nothing  avray  frcm  it  -  hy  writing  a'rccae 
the   signature   of    the  indorser  a  full   expresoion  of   this  contract 
to  which  I  have  alluded. 

m   rRIl-5(Jl)T»AR   XITDORSEMSNT  OGCUES  '^WQiKE  the  indrrsee   or  stmo 
other  person  writes   orer   the  narco   a  contract  of  a  different 
character,         'I   this   aay  sold  and  deliverea  the  within  note  tn 
John  Doe.'         'I  hereby  sell   all  iry  right,    and  title,    to   this 
note,'        Authorities  holding   this;   equivalent    to  an    indorsement: 
Adams   v  Blethon,    66  Me   19 
Markey   v  Corey,    108  Mich  _.34;    HNIL   343 
Contra;    Spencer  v  Halpum,    62  Ark  595|   36  LRA  120 
See:    Hall   v  Tobey,    110  Pa  St   318;    HNIL   345 
Similar   expressions   to'wthese  quoted   are  found  in  a  multitude   of 
cases.        The  notes    to  Markey  v  Corey,    supra,   will  be  found  par— 
tif.'!Ulai-ly  valuable   as   a  digest    in  aid  of  detailed  study  of   the 
suliject. 

On  the  TT&LOle  it  may  be  said  that  numerous  cases  hold  such 
expressions  to  amount  only  to  an  indrosement,  while  rther  val- 
uable authorities     hold  to   Spencer  v  Howard. 

A  MORE  RADICAL  DEPARTURE   IS  FOUND  IM  such  expressions  as 
'I  hereby  guarantee   the  payment   of  this  note,'        Here  you   see 
the  party  to   the   instrument  has   departed  from  the  usual  lines. 
This  has  boon  treated  as  an  indrocecient. 

Partridge  v  Davis,    20  Vt  499 
Trust   Co  V  Nat  Bank,    1«1  U  S   68;    HNIL   346 
In   this  latter  case  the  Supreme  Court   «f   the  United  Stalbes  held 
such  an  expression   to  be  a  guaranty  pure  .and  simple,    and  not  an 
inaorsement.        Where  the  writJng  was    'Pay  tlie  Elgin  City  Banking 
Co.    and  payment  guaranteed',    it   was  held  an  indorsement, 

E.    C.    Bank.    Co  v  Zelch,    57  Minne,    487;    RNLL  347 
INDORSEMENT  CONTRASTED  WITH  SALE   OR  ASSIGNMENT. 

llie  liabilities   of  the  parties  who   en- 
ter into  thjDse   contracts   are  verj'-  different.        Those  who  enter 
into   a  contract   of   sale   or   assignment   enter   int-*   a  contract   ef 
the   common  law;    those  who   enter   int-*  a  contract   of   indorsement 
enter    into  a  contract   governed  by  the  law  merohant.        Whether 
the   contract   is   one   or   the  other,    is   a  matter   of   construction: 
where   the  typical  fprm  is  departed  from.  -,   .   -u 

HERE   IS  ANOTHER  DEPARTURE   PROM  THE   TYPICAL  70'hlL  -   cnQ  which 
involves   construction  as   to  the   intent   of  the  party:        Above   the 
signature  of  the  party  was  written:       'Received  one  year's   interest 
on   the  within.        May  10,    18'-,2.'        This  imports   not   an  indorsement 
but   a  receipt  for  payment. 

Clark  V  Wing,    45   Conn  149 
Ynu  would  hardly  vhink  a  contr-^versy  COULD   ax-ise  here. 

Y«ur  statute   gives   ycu   the  different   kinds   of    indorsement. 
I   need  not  dwell  upon  them  at   any  length.        I/pi  simply  run 
over   the  KIUDS  OE  INDORSEMENT:       (1)    Special;    (2)    In  Blank;    (3j         . 
Restrictive;    (4)    Qualified;    (5)    Conditional.        The-  statute  which 
you  l-iave  alrea^"-  had,    describes   those  fully. 
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THE   HJDWRSEMENT  MUST  BE  FOR  THE  EIJTIRE    IUSTRU?iIEiIT,         It 
cannot  "be  divided.        The   statute  provides   that   and  in    that    re~ 
spect   it  follows  the  general  law, 

Hughes  T  Kiddell,    2  Bay    (S.    C.)    324;    HNIL  35- 
AND  THE  HOLIER  MAY  SUE  AM"  OE  THE  PARTIES  whose  liability  h..s 
been  fixed,    and  in  any  order  he  pleases, 

IE  MAKERS  OR   IITOORSERS   IITCUR  A  JOINT  LIABILITY  they  cannot 
be   separated.        They  must  be   sued   together. 

Lane  v   Staoey,    8  Allen  41;    HNIL   405 

PARTIIERS  MUST  BE   JOINED   in   a   suit. 

Section  118  of   the  Statute 
makes    a   change  in   the  law  merchant. 

BETviHSEN  IKDORSERS  THEMSELVES   the   liability   runs  back-.7ard, 
never   the  other  way,        PRESUMPTIVELY  THE   ORDER  OE  THE   ITAMES  OIT 
THE  PAPER  is   the   order   of   time  in  which   the  parties    indorsed. 
This  presxiir^Jtior.  may  be    rebutted. 

Now  it   is  a  matter  of  construction  whether   the  modified 
form  of   contract   STILL  RETvIAIIIS  A  CONTRACT  OF  lilDORSSiENT   or 
whether    too  much  or   too   little  ha-s  been   said  and   sc    it  has   ceen 
turned   into  a  contract   of   sale  or   a  contract   of   assignment, 
THE   IMPLIED  CONTPJlCT    OE   THE    INDORSER , 

or   the   incidents   of   the    indorser's  contract: 
I  havo   already  told  you  what   the   express   contract   of   the   indor- 
ser   is.        The  implied  contr<..ot   cf   the   indorser  ,    or   the  v/arran- 
ties   of   the  indorser,    are   these:       (1),  That   the  instrim^ent   is    in 
evury  respect   and  as    to   all  prior  parties,    zenixlne ,    and  is  not 
forged,    fictitious   or  altered;      \2)    That    the   instru.ment   is   a 
valid  and  subsisting  obligation,  and  tliat   the  cC'.tract    obli::c>- 
tions   of  all  prior  parties  are  valid;       (3)    Thau   tr:e  prior  par- 
ties   were  competent    to  bind  themselves,   whether   as   drcv  r,    accep- 
tor,  maJcer  cr   indorser;       (4)    That  he  as    indorser  hac   j-."i  titje 
to    the   instrument   and  the   right   to   transfer  it, 

THE  INDORSER  IS  LIABLE  ON  HIS  IMPLIED  CONTRACT  or  his  \ar- 
ranty  iT^Wpayment  is  refused  or  the  instrujnent  is  successful:-,- 
defended  by  any  pri*r  party,  (1)  because  the  instrum.er.t  is  for-* 
ged;  (2)  because  it  has  been  altered  in  a  material  way;  (3)  be- 
cause it  is  void  for  usury  or  any  other  reason;  (4)  because  the 
parties  vrere  infants,  or  otherwise  incompetent;  (5)  because  the 
instrument  was   stolen, 

THE   INDOPuSER   IS   PRECLUDED  EROM  SUCH  DEFENSES  because   of 
his    implied  agreements   -   in  other  Y/ords,   his  warranties. 
GAGES   TO    ILLUSTRATE   Y/ARRAITT  lES : 

(1)  Forgery:      mris,    v  T-     Sav.    Inst.,    57   Mi:'3    G33;    KNIL  468 

(2)  Incompetents:    Irv/in  v  Downs,    15  N  Y  57i3;    HLTIL   468 
THE    STATUTE   MAKES    THE  ARRANT Y  NEGOTIABLE. 

THE    QUALIFIED    INDORSER  ^ 

(or  one  who   transfers  by  delivery)    V/ARRAi4xS: 
(1)    That   the  instrum.ent   is   in   every  respect,   and  as    to   all  pri- 
or parties,    genuine.        That   it    is   not    forged,    fictitious   or 
altered.        (3)    That  he  has  no   knowledge   of  any   fact   wnich  vmld 
impair  the  validity  of   the   instrument    or  render    i  .  valueless. 
(4)    That   all  prior  parties   were  comipetent  to  bind  themselves. 

-ff-ffrfj-  __  (To  be  continued.) 
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LSCTUEE      IX 
—  oOo  — 


(Continued  f  i~om  Lecture  VIII) 

Authorities    are  n»t  unanimous   on  thio  point.        (5)    That   the   inr- 
strument   is   a  valid,    subsi£5ting  obligation.        Authorities   divided. 
Under   the  HIL,    this  warranty  not   in^Jlied, 

Section  115 
The   question  arises:      If  an  indorser  cannot  dispute   these 
things  -wfen  he  himself  is   ooncemed,    can  he  dispute   them  WHEN 
ANOTHER  PARTY  TO   THE   DTSTRUMENT   IS  GQUCERUED?        In   other  words, 
in   the  language  of  the  Bills  of  Exchange  Act,    'he  shall  not  be 
permitted  to   deny'    certadn   thi:ags;    in  the  language   of   the  NIL, 
'he  warrants'    certain  things  -  he   'admits'    certain  things. 
Now  caji  he  be  permitted   to   give   testimony  in  a  cajse  which   shall 
impeach  that  which  he  could  not   take  advantage  of  when  he  is  a 
party  himself   to. the   suit?        The  better  holding  is    that  he  MAY 
GIVE   THE  TESTIMONY,    that  he  is   a  coirjjetent   witness   to  that  ef- 
fect. 

—  December  18,    1902. 

—   oOo   — 

AIT  INDORSEMENT  IN  EORM  MAY  HE  something  more  or  less  than 
an  indorsement  in  feict.   What  is  an  apparent  indorsement  may 
not,  as  between  the  parties  thereto  £ind  subsequent  holders  in 
like  case,  be  a  real  indorsement.   The  point  is  illustrated  by 

Witherow  v  Slayback,  158  N  Y  649  - 
an  excellent  illustrative  case,  TThlch   should  be  consulted. 

Some  of  several  apparently  several  indorsers  MAY  ES  SHOWN 
TO  HAVE  KEEH  JOINT  and  must  be  sued  jointly.    This  however  can- 
not be  done  against  a  holder  for  value,  without  notice.    It  could 
be  shown  against  a  holder  WITH  totice,  so  as  to  require  him  to 
sue  aJ.1  together, 
SIEPS  NECESSARY  TO  EIX  INIX)RSER'S  LIABILITY, 

(I)  The  first  step  to  be  taken  is 
to  make  presentment  and  demand.   PRESENTMENT  IS  the  exhibiting 
the  paper  to  the  party  called  up»n  to  make  acceptance  or  pay-- 
ment.   DEMAHD  IS  the  act  of  requiring  the  drawee  to  comply 
with  the  order  of  the  drawer  or  of  the  maker  to  perform  his 
undertakings.   These  two  elements  are  frequently  spoken  of  as 
one;  they  are  however  distinctive  elements.   Both  are  required. 

PRESENTMENT  IS  OF  IWO  KINDS:   (1)  for  acceptance;  (2)  for 
payment.   Generally  speaking,  bills  must  be  presented  for  ac- 
ceptance as  requiring  the  time  of  payment  to  be  fixed  by  that 
act.   Independent  of  statute,  bills  drawn  at  sight  must  be  pre- 
sented so  as  to  fix  the  time  of  payment.   By  the  statute, 
bills  payable  on  demand,  at  sight  or  on  presentment  are  equi- 
valents, 

(2)  PRESENTMENT  IK)R  PAYMENT:   All  instruments  must  be  pre- 
sented- for  payment  unless  there  is  swme  equivalent  or  substitute 
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for  actual  presentment.   Presentment  is  not  required  to  charge 
the  party  primarily  liable,  unless  there  is  an  oral  condition 
to  that  effect. 

Harrisburs  Trust  Co  v  Shuf alt ,  72  Fed  292;  milL  498 
Montgomery  v   Eliot,  6  Ala  701;    HHIL  499 
It  is  required,  (1)  to  enaole  the  party  called  upon  to  judge 
of  the  genuineness  of  t::e  paper;  (2)  to  enable  him  to  judge  of 
the  holder's  right  to  the  paper  (for  this  purpose  the  person 
called  upon  may  keep  the  paper  for  a  short  time;  (3) ,  where  pre- 
sentment is  for  payment ,  that  on  payment  he  may  have  possession 
of  the  paper  as  a  voucher,  or  for  any  other  useful  purpose. 
Tlie  purpose  of  demand  by  or  on  behalf  of  tlie  holder  is  to  re- 
quire the  maker,  drawee  or  acceptor  to  do  what  he  has  inider- 
taken, 
EQUIVALEOT  OF  ACCEPTA1>ICJ:]  AtTD  rJEllAITO. 

(1)  There  is  no  equivalent  for  demand  where 
paper  is  not  payaole,  on   its  face  or  by  notice,  at  some  bani. 
A  sharp  distinction  is  to  be  drawn  between  paper  payable  at  a 
bank  and  paper  not  payable  at  a  bank,  in  respect  to  presentment 
and  demand.   The  requisites  of  presentment  of  paperpa/able  at 
a  bank  are  that  it  shall  be  in  the  bank  at  maturity  and  with 
the  iaiowledge  of  the  bank.   Both  are  essential. 
Chicopee  Bank  v  Phil.  Bank,  8  Wall  641 
The  holder  of  paper  very  frequently  deposits  it  in  his  own 
bank  FOR  COLLECTION.   The  practice  is  for  such  bank  to  notify 
payor.   If  paper  is  left   in  the  bank  until  maturity,  present- 
m.ent  is  satisfied. 

(II)  PLACE   OF  PRESSNTMEITT. 

The  distinction  between  paper  payable  at  a  bank 
and  paper  not  payable  at  a  bank  should  be  observed.  Paper 
payable  'at  bank'  without  particular  bank  being  specified:   Such 
paper  is  payable  in  any  bank  in  the  place  of  payment.  Y/liere 
the  bank  at  which  the  paper  is  made  payable  has  orand-ies,  it 
should  be  lodged  in  the  proper  branch.   The  drawee  may  name 
the  place  of  payment  within  the  city  or  tcnn   without  changing 
the  effect  of  the  order  of  payment. 

PAPER  PAYABLE  AT  NO  DESIGNATED  PLACE  is  spoken  of  as  pa- 
per payable  'generally.'  The  place  of  presentment  of  paper 
'payable  generally'  is  a  matter  of  construction.   The  place 
may  be  determined  by  the  address  on   the  instru-ment.  Place  of 
business  is  preferred  to  place  of  residence.   In  case  of  re- 
moval of  maker  or  acceptor  from  his  place  of  business  or  resi- 
dence, reasonaole  diligence  must  be  showii  on  the  part  of  the 
holder  in  making  presentment. 

HOLDER  NOT  OBLIGED  TO  IHAKS   PRESENTilENT  \«/HEN  party  liable 
has  removed  from  the  state.  When  removed  from  the  place  of  resi- 
dence and  not  from  state,  diligence  must  be  shown  in  presenting 
at  new  place  of  business  or  residence.   The  place  of  date  is 
presumptively  the  place  of  presentr.ient . 

(III)  TIME  OF  PFESSNTlfii]:^. 

Distinction  as  to  time  between  presentment 
for  acceptance  and  presentment  for  payment. 

(1)  FOR  ACCEPTANCE:   Wlien  must  be  paid  at  or  at  a  time 
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after  sight,  presentment  may  be  made  at  any  tiiiie  before  maturity 
in  order  to  get  the  security  of  the  drawee.  Bills  payable 
after  sight  should  be  presented  within  a  reasonable  tin^e. 
This  'reasonable  time'  is  interpreted  to  mean  an  indefinite  time, 
limited  only  by  the  statute  of  limitations,  provided  the  paper 
is  kept  in  circulation.   This  is  the  requirement  of  tiie  2en- 
eral  law;  the  NIL  makes  presentment  for  acceptance  of  paper 
payable  at  sight  unnecessary, 

PAPER  INDORSED  APTER  MATURITY:   This  amounts  to  an  order 
payable  on  demand. 

Prior  V  Bowman,  38  Iowa  92. 
(2)  PRE  SENTIENT  POR  PAYlffiNT 

must  be  made  on  the  day  of  maturity  and  at 
a  reasonable  time  and  at  a  reasonable  time  of  day.   If  day  of 
maturity  falls  upon  last  day  of  grace,  presentment  should  be 
made  on  the  next  preceding  non-secular  day.   Alien  the  last 
day  of  grace  falls  upon  a  non-secular  day,  the  period  of  grace 
is  shortened. 
INSTRUMENTS  PAYABLE  IN  INSTALMENTS 

should  be  presented  at  the  maturity  of  each 
installment. 
RULE  AS  TO  PRESSITTMENT  AT  PARTICULAR  Tllffl 

yields  to  obstacles  making 
presentment  impossible.   These  obstacles  suspend  the  require- 
ment that  the  duty  should  be  performed  at  a  certain  day.  When 
the  obstacles  are  removed,  duty  revives.   The  obstacle  must  oe 
a  legal  one.   A  legal  obstacle  is  sometimes  not  attributable  to 
the  holder  even  by  way  of  mistake.   Omission  to  perform  the  duty 
will  not  be  enough;  there  must  be  prevention  -  such  a  state 
of  facts  as  will  necessarily  operate  to  prevent. 
SOME  INSTANCES  OP  LEGAL  OBSTACLES: 

(1)  IIOIVITAHLE  ACCIDENT.  This  may  include 
the  mistake  of  axiother,  but  not  the  mistake  of  the  party  owing 
the  duty. 

W  Bank  v  Norton,  22  Conn  213, 
was  an  instance  of  where  a  legal  obstacle  arose  from  the  mis- 
take of  the  postal  authorities  in  carrying  the  mail  oeyond  the 
point  of  desitnation. 

(2)  V/AR  existing  at  maturity. 

(3)  EPIDEMIC  existing  at  maturity,  resulting  in  either  a 
general  quarantine  or  a  quarantine  limited  to  the  district  in 
Tfhich   the  paper  was  payable. 

(4)  WHERE  THE  MAKER  OR  ACCEPTOR  IS  DEAD.   This  may  De  a 
legal  obstacle  according  to  circiimstances.   Presentment  in 

such  a  case  should  be  made  to  the  executor  or  administrator.   If 
the  one  has  not  qualified  or  the  other  not  oeeii   appointed  at 
the  maturity  of  the  paper,  the  time  for  presentment  is  postponed. 
Generally,  statutes  provide  that  the  estate  shall  be  e?:empt  from 
suits  during  a  certain  period.   Under  such  circujustances  no 
presentment  is  necessary,  according  to  some  authority;  according 
to  other,  presentment  IS  necessary. 

oOo December  19,  '02. 
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PKESEFTMEUT  MJffBT  BE  liADE  not   only  on  the  d&y  of  maturity, 
liut  at  a  reasonable  time  of  the  day* 

IF  THE  PRBSSKTMENT  HS  MADE  AT   THE  PLAJE  OT  BUSIIIESS,    it  must 
"be  made  withiB  ■business  hours;    If  at   the  place  ojT  residance, 
within  hourq  not  given  over  to  reet*       What   are   reasonable  hours 
depends  upon  oiroumstaxiceso       Each  oase  as  to  the   reasonable 
time  depends   lar.^ely,    if  not  wholly,   upon  its  own  circumstanceso 

WHO  SHOULX)  M.ME  P EfiSEE^SMKNT?        The  holder   or  the   one   au- 
thorized to   receivG  pajraent  on  his  behalf  should  maice  present- 
mento        The   one  who   is   entitled  to  pa;yment  and  can  give   satis- 
faction therefore       No  other  than  the  true  holder  or  his  autho- 
rized agent   can  maice  presentmento 

A  party  might  Sefend  by  showing  that  whatever  was   intended 
as  presentment  was  not  made  upon  the  pr«per  day  or,    if  it  was, 
it  was  not  maie   at  the  proper  hour,    or,    if  both  these  facts   ex- 
ist ,    it  T/aa   not  maie  by   the  proper  pers*=ino 

oUPP.se  THE  HOIJ)ER  DIES   -  who    should  make   the  presentment 
in  that   instance?       It   should  be  made  by  the  personal  represen- 
tative,   that   is  by  the   executor  or  administrator.       The  widow  or 
heirs   of  the   deceased  could  not  be  authorized  to  make   the  pre- 
sentment,   altho   they  might   be   entitled  to  t}mt  particular  piece 
of  paper  as  beneficiaries o        Intermediate  parties  may  sometimes 
maJce  presentmient   -   io   e„j    these   intermediate   indorsers   -  but  when 
they  do   BO   effectually  it   is   as  '  agents   of  the  holder 

andTiot   as    intermediate  parties » 

Presentment  may  be  mad.e   THRU   THE  MEDIUM  OF  THE  P0ST8PPICE. 

Prideaux  v  Cridell,    L  R  4   q  B   455 

Hare   v  Heaty,    10  C   B    (N  S)    65 

1>0U3LS  PPwESENTMEET o        The  holder  may  make  presentment,    and 
dishonor  may  follow »        Then  a  notary  in  behalf   of  the  holder, 
for   the  purpose   of  fixing  the  drawee's   liability,   may  also  make 
pfosentmento        Thiat   is  what  we  mean  by   'double   presentmento' 
It  would  be  necessary  that   the  notary   ,    in  order  to  make  his  pro- 
test,   should  first  have   the   facts   on  which  to  base  that  protest, 
and   it   frequently  occurs   that   a  double  pres3ntment   is  made« 

Some  authorities  are   to   the   effect   that   the   NOTARY  CAN  ACT 
•fly  TE  PERSON;    OTHERS,    that  he  may  act  by   deputy.        Persons 
other  ^han  a  notary  public  may  act,    and  the   statute  prescribes 
that    'any  respectable   citizen'   may  act   in  that  behalf. 

TO  ¥H':'M  should  PRESEIJTMBNT  BE  MATE? 
NIL,    Sec   132,    Subd   4 

■When  the  party  to   whom  presentment   should  be  made   IS  LEAD, 
TO  mmL  SHOULD  THE  PRESENTIMENT  BE  IJIALE?        Again,    it   should  be 
made  to  his  personal   representative  -   to  his  executor  or  admin- 
istratoro        Perhaps  presentment  would  be   good  if  made  under  cer- 
tain Giroumstances   to\a  member  of  the   family;    and   it   is   quite 
likely  that  under  ordinary  circumstances  presentment  would  be 
■excused  entirely  if  no   representative   of  the   deceased  were   quail- 
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f  led  to  r©cel"ve  tlie  preoentawnt  or  to  reply  to   the  demand. 

When  the  party  on  whom  deraand   shoxLLd  be  nade   la  a  BANKRUPT 
tR  IKSCCiVEirr,   that  does  not   excuse-  presentmei'it ;   presentment 
should  he  mad©   just  the   aajne ,   and  it   should  "be  niade  upoh  the 
bankrupt  or   ineolvent  himeelf ,   and  poBsihlj'  upon  his  trustee  or 
assignee. 

WHERE  THE  PRBlAEY  PARTY  SIGNS  AS  AGENT,   presentment  should 
"be  made  to  him  as   such.        And  that   rule  holds   good  even  tho  at 
the  time  for  inalclng  the  pre  sent ''the  agent  has  oeased  to  "be   the 
agent  of  the  party.       But   if  the  agent   in  maJcing  the  paper  had 
disclosed,  his  principal,  perhaps  presentment  could  be  made  to  ei- 
ther. 

When  Presentment  has  to  be  made  to  two  or  more  persons: IE  THEY 
AKE  JOINTLY  LIABLE,    it  should  be  made  to    all   of  th«aa  unless  they 
are  partners  or   only  tne  is  authorized  to   receive  presentment 
and  to   answer  to   the  demsnd  as   the  agent  of  the  others.        If 
their   liability  is  to  be   SEVERAL  INSTEAD  OP  JOINT,   a  present- 
ment to   one  would  be  sufficient    so   far  as  he  was  concerned. 
But  if  the   liability  were  joint  and  presentment  were   made  to  one 
itVould  not  be  stiff icient   so  far  as  he  is  concei*ned, 

PROTEST,       When  acceptance  or  payment   is   refused  upon  due 
presentment  and  demand,   the  paper  is  said  to  be  dishonored, 
Ul>on  dishonor  of  the  paper  the    second  step  toward  fixing  the  in- 
dorser's  liability  must  be  taken.        That   second  step  is  protest. 
What   is  protest?        Protest   is  defined  fr«m  its  etymology  to  be 
'bearing  public  witness  of  the  fact,*        In  that   regard  it  is  used 
something  like  a  deposition.        Its   object   is  to  furnish  evidence 
of  the  fact   that   the  peper  has  been   dishonored.       Another  in- 
terpretation of  the   term  has  been  given,    and  that  is    'bearing 
i^tness  for',    and  in  that   sense   it  would  mean  a  deposition  for  a 
person  who  was  entitled  to  make  a  claim  on  accoujQt  of  the  paper  - 
In  6ther  words,    for  the  holder, 

V  WHEN  IS  PROTEST  NECESSARY?        It   is  necessary  in  the   case   of 

foreign  bills,  WHEN  IS  IT  PERMISSIBLE?  It  is  permissible  in 
the  case  of  all  instruments,  and  in  actual  practice  I  think  you 
irlU  find  that  all  paper  which  is  dishonored  is  protested,  par- 
ti<5ularly  if  it  is  lodged  in  the  banks.  The  law  merchant  how- 
ever does  not  know  anything  about  protesting  UPLAND  bills  of  ex- 
change, 

V  liew  IS  PROTEST  MANIFESTED?        It   is  manifested  by  a  formal 

>!eTtlf icate  annexed  to   the   instrument   or   a  copy  thereof,   under 
"^eal  •f  a  notary,        WHY  SHOULD  A  NOTARY  BE  REQUIRED  to  perform 
this   service?        SiiiQ)!^^  because   it    is   the   result  of  cvistom,   and 
>rhen  the  matter  came   into  practice    in  the  first  place  the   notary 
ipublic  was   the  most   cosmopolitan,    internationally,    of   officers. 
It  is  necessary  that    there  should  be   sometimes  a  substitute  for  a 
hotary;    in  that  case  a  justice   of  the  peace  or  other  officer,   and, 
as,  the    statute  prescribes,    'any  respectable  citizen,'  may  make 
the  protest   in  the  place  of  the  notary, 

NOW  THIS  PROTEST   IS   SIMPLY  THE   GIVING  OE  TESTIMONY;    that 
"Is  all  there  is  te   it;     aid  in  the   case   of  inland  bills   it  must 
btajid  or  fall  by  itself  -  by  its   own  strength  or  by  its  own  weak- 
nee^  ,^ 

NO  T*RM  OP  PROTEST   is  prescribed  either  by  the  law  merchant 


■l■^.•;•'^ia^•r^■^ 
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•r  "by  the   Btatute,       But  it  irlU.  roadJily  occiir  to  anybody  that 
the  form  should  he  such  ci3  to  liajureBS  a,n   the  esi^entlals;    1,  e,, 
a  recital  of  the   s^T^reJ.  facts  which  go  to  shew   the,t   the  paper 
has  been  dishonored.;   a  recital  of  those   fa<rt-x3  wYdoh.  involvo  pre- 
sentment and  defflabd,   and  which  show  refusalo       Or  It  may  show  an 
equivalent  for  those  things   or  a  substitute  for  them,   or  that 
they  were  exotiaed.        If  any  of  the  steps  were  not  taken  the  cer- 
tificate  shoujjd  show  why  they  were  not   taken ,      The  protest   should 
show  the  time  and  place  of  presentment  and  it   should  show  tha 
party  to  whom  the  presentment  was  made.       Authority  holding  that 
the  certificate  neod  not  show  the  person  to  whom  the  presentment 
was  made,    if  the  denand  be  made  at  the  place  designated  for  pay- 
ment ,    is 

Douglas  V  Bank,  97  Tennessee  133 

IP  PAPER  IS  PAYABLE  AT  A  BAUK  THE  PK)TEST  SH«UID  SH«W  that 
the  presentment  was  made  at  the  bank  ani  not  to  the  cashier  or 
other  fiscal  officer  of  the  banko   The  cashier  might  have  beon 
met  ca  the  street  -  that  would  not  be  good  presentment o 

This  protest  goes  to  a  foreign  country  or  state,  and  must 
stana  or  fall  by  itself  and  of  itself.   In  this  respect  it  is 
like  a  depositioDo   Its  deficiencies  cannot  be  supplied  by  pa- 
rol,   ®'rHER  EYIXENCE  OP  DISHONOR  MAY  BE  PRODUCED  if  the  bill  was 
In  fact  presented  and  dishonored  and  protest  was  made,  altho  the 
CERIIPICATE  of  protest  was  lost, 

THE  GEBUIHEKESS  OE  THE  NOTARY'S  SIGHAnJRE  need  not  be 
iproved.   His  seal  proves  that.   Evidence  may  be  received  to 
prove  that  the  seal  was  not  genuine,  and  in  that  case  the  holder 
of  the  certificate  would  fail.   The  object  of  the  certificate  of 
protest  is  to  furnish  sufficient  evidence  of  dishonor,, 

THE  STATES  OP  THE  UlTI^N  ARE  P^RHUGU  TO  EACH  eTHER  for  the 
purposes  of  pr'=>t9sto 

NOW  AS  TO  nOAJH)  BILLS,  protect  is  not  required  by  rule  of 
law  merchant.   Protest  of  inlani  bills  is  a  matter  of  statutory 
creatiom.   The  statute  authorizes  inlax^d  bills  to  be  protested 
in  some  cases.    lU  ACTUAL  PRACTICE  EVERYTHIHG  IS  PB&TESTEDo 

The  difference  between  protest  as  to  foreign  bills  and  pro- 
teEt  as  to  inlaxd  bills  in  respect  to  their  weight  as  evidence 
Is  quite  marked.   There  is  not  the  same  conclusiveness  to  the 
bertificate  of  protest  of  an  inland  bill  that  there  is  to  the 
certificate  of  protest  of  a  foreign  bill;  nor  is  the  latter  sub- 
;5eot  to  the  same  limitations, 

'NOTING.'    It  may  often  happen  that  when  the  notary  makes 
the  presentment  and  demand  for  payment  and  the  refusal  is  given, 
he  has  not  the  time  then  and  there  to  make  out  this  certificate 
of  protest.,  but  he  takes  down  the  observations,  he  notes  down 
the  points.   That  is  called  'nf.ting.'   Prom  that  noting  a 
(iercificate  of  protest  may  be  made  which  will  serve  all  the  re- 
quirements wf  the  law  merchaiit,  even  tho  the  notary  should  die  be- 
fore he  completed  his  certificate.   There  is  no  set  time  within 
Which  the  certificate  should  be  made  out;  THE  NOTING  SHSULD  EE 
ilALE^AT  THE  TDlEo 

(III)  NOTICE  OP  DISHONOR,   This  is  required  in  every   case. 


<1  1/i  k 
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Notice   of  disbonor  muat  be  given  unless  there   is  an  eqvdvalent 
for  it  or  unlfiss  thei*©   is  a  substitute   for  it   or  unless   some 
clrtraiaBt€tDces  arise  whJkib.  furnish  an  aiscuse  for  it^       Knowledge 
of  dishOiVDr  is  not   ffufficianto       KiiovQjedge  may  be   sometimeB  used 
to   BuppleTaeirt  a  dofective  notice,  but  knowledge  that  the  paper 
has  been  dish5SlOf*ed  does  not  avail. 

Bank  of  ild  Dmainion  v  McVean,    29  Grat   549 

P©RM  OP  THF  NOTICS.        As   in  the   case   of  protest,    no    set 
form  of  wox'ds  Ig  requiredo        The   substance   i.c  the  essential  thing 
to  be  ob  aerrado        The  notice  may  bs  written  or  oiralo        If  it  bo 
written   it  may  not  be   signed   and   still  be  good*        If   it    is  de- 
fective in  any  respect   it  may  be   supplemented  orally  withla 
seasonable  timeo 

C^tPARED  WITH  PROTEST ,  the  act  of  notifying  is  less  formal; 
It  is  more  simpln ,  and  the  reqxiirements  of  the  law  merchant  con- 
cerning it   are   less   exactlngo 

THE  AUTHORITIES  ARE  N!^T  AGREED   on  just  what   is   required   In 
the  matter  of  WHAT   T}ie  iTfTICE   SHAIL  GOM'AnT,        I  will   first   call 
your  attention  to   authority  as   agreed  upon: 

(1)    ffiHE   rSTCiliSER  SHOULD  BE  NOTIFIED   that   the  paper   is   dis- 
honoredo        If  the   indorser  is   correctly  iflfomied  what  paper  is 
dirhonored,    a  mistake   in  the   description  of  the  paper   or   refer- 
ence  to   the  paoer   is   inmate  rial  o        \'a)   Mi3ta\:e  as  to  DATE: 

Mils  ?  Bank,    11  WLieat    431;    H  N  I  L  534 

(b)   Mistake   in  setting  out  AMiUITr: 

Bank  of  Alexandria  v  Swan,  9  Pet  33 

The  notice  must  be   sufficient  to  apprise  the   indorser  WITH 
KEAMSTAELE  CERTAINTY^        Now  If  the  not?ce   standing  by  itself  a- 
l(»ne  does  not  apprise  him  with  reasonable  certainty  of   the  dis- 
lionor,   any  kne»wledge  which  he  may  hive  independent  of  the  notice 
ftonceming  it  may  be  usetl  to   supplement  that  dsfective  notice, 
"and  may  add  reasonable   certainty  to  what  otherwise  would  not  have 
been,  reasonable  certaintyo 

'  MATTERS  WHICH  ARE  THE  SUBJECT   01"  DISAGREEMRNT:       (1)    Is   it 
Enough  to  notify  the   inderser  that  the  note  has  not  been  paid  and 
stop  there?        This  arises  mainly  in  the  caec   of  written  notice, 
^ere  the  notice  was    ©ral  there   is  a  great   deal  of   latitude  al- 
lowed, far  EXPLANATItN.        THE  ENGLISH  AUTH©RITIES  hav^   treated 
that  matter   in   three  ways.        They  have  made   ic  pass   thru  three 
stages   of  development.        They  held,    (1)    The   notice  must    erxpress- 
ly  inform  the   indorser  of  everything  that  went   to  make  up  dis- 
honor;   i,  e.,  BEist  inf«rm  him  so  that  he  must  understando        (2) 
They  held  that  ha  must   inform  the   indorser  by  certain  implica- 
tion,   and    (3 J  by  REASONABLE  INTEIJDMENT,   which  Translated  would 
niean    'by  any  fair  construction  he    ovght   to  understand   it » ' 
That   is   the   result   they  kave  arrived  at:    the   notice   should  be   b« 
eompiete   as   to   inform  the   indorser  by  a  reasonable  consti-uction* 

AND  S»   THE  BILLS   OF  EXCHANGE  ACT  HAS   REQUIRED   that    the   no- 
tice  should   say  expressly,    or  show  expresply,    or  by  necessary 
Ifflplicatiin  «r  by  reaB enable  intendment,    that  the  paper  had  bean, 
dishonored,       liere-ly -saying  that   the  paper  was  unapid  would  not 
be  sufficient. 


-      ,  ■     '  > 
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THE  AttSTRHiT-JT  .OTl^RTJlXnES   ON  THE   SUBJECT  AM  Lr/XDrro  IMTw 
(1)    fede-rai   and    (2)    sla,to„        Uuder  the  federaJ.    authrrity  cited, 

Mills  V  Ban.kj^    i3 up ra, 
it   seems   to  have  been  he3.fl  "by  the  federal  avthoril-ies   that  no- 
tice which  simplo''  recited  tij.at   the   paper  hyl  not   been  paid  vra.8 
suff jxjient ;   "biit   the   stats  authorities   aaee   not   roga.tdfed  that   as 
BTifficient,    a;id  have   annoimcAd    the  rtjlfi  vhich  I  have  already  an- 
noxmced  as  being  the    latect   «f   +he  English  autLcr.i.tiyt;   -  i)Oxtce 
should  be   sach  as   to   inform  the  party   of  e->-erythiijg  b>   reason- 
able  intersxinento 

THE   ST;\'rjTE  PHTrUJES   that   the  notice   is   sufficie-at  if 

'indicate'    that   the   instrument  has   been  dishonored  by  noraccept- 
ance  or  by  nonjiaymente        Generally   Bpeaking,    the  notice  :.uust   ap- 
prise the   Indorser  that  the  holder   looks  to  him  for  ^i:iyrci-.n.x,o 
Generally,    the  sending   of  the  notice   Ik   a  siifficient   staxement 
of  that  facto 

With  these  reqtiisites  in  miaid,  ANYSNl  J^AY  MAKE  A  PR'^PER  Nf- 
TICE  ©P  DISRQIOP.  without   the   foraio 

PY  WmilL  SK')UID  ITOTICE  BE  GI\E1T?        By  the  holder  ®r  his   au- 
thorized  agent j  by  an  Endorser   legally  bound   to  pay,    and  by  no- 
body else   except   as   the  personal   r»^presentativc   of   a  deceased 
balder,    and   even  in  that   case   that   v,ould  be   an  authorized    agent, 

NIL,    Sec    161, 
provides   that   notice  ir  ay  be   given  by  or   on  behalf   of  the  hi,lder 
or  \y  or  on  behalf   of  any  party  to   the    instrument  who  might  be 
compelled  to  pay  it   to   the  holder,    &c ,        The   statute  prrbably 
was  not   intended  to   change   in  a.ny'respect   the   general  laH„ 
'May'   probably,    in   this   connection,   laeans    'must-o 

AN  UNAUTHORIZED  3TEAIJGER  CAIWOT  GIVE  A  LEGAL  NOTICE «  WhV. 
Because  he  ca^mot  apprise  the  indorser  that  the  holder  will  look 
to  him  for    Da^.'mento 

AN   INDORSEE  "TOO    IS  NOT   A  HSLDER  laY  GIVE  A  VALID  NOTICE. 
Chapman  v  Keith,    2  A  &  E  193;    HNIL  531 

And  a  party  WS)  HAS  NOT  BEEN  DISCHARGED  BY  LACHES  and  can- 
not  in  any    event  bring  an  action  on  the   irstrument,    is  a  stranger 
for  thiis  purpose, 

Harrison  v  RuscOj    HNIL  531 

THE  STATUTE   QUALIFIES   THE  RULE  as    expressed   in  Chapman  v 
Keith,    and  provides   that  notice  may  be   giver,  by  or   on  behalf   of 
any  party  to    the   instrument  who  might  be  compelled    to  ps.y  it   to 
the  holder  and  who   on  taking  it  up  woulc'   have   the   r.ighx   to    re- 
imbursement  fr«m  the  party  to  whom  the  notice    is  given^ 

INUREMENT o        Suppose   there  are   5   indcrsers   of  an   instrument. 
The  holder  gives  notice    to    the   last    indorser,    he   to   the   naxt 
last,   atd  so   on,   until  notice    is  givgi    at   the   end   of   Bay  seven 
days   to   the   first   indorser.        Now  that  notice   to   the  first   in- 
dol-ser   Ijjukes   to    the  benefit   of  the  holdor;    so   does  the  notice 
to    the  other  indorsers ,    altho   the  holder  hmsel.f  c  juld  notify 
only  the   last    indorsero        Any  of  these  parties  whose   liability 
is   fixed,   may  give  notice,    and  when  he  gives  notice   that   is   .just 
as  good  for   the  holier  as    if  the  holder  hJjnself  had  given  m.tice. 

(To  be  Continuedo) 
--    ©©o   — 
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LICTUBE      XI 
—   oCo   -- 

(Continued  from  Lecture  X) 

None  of  these  indorsers  howwer  can  TDe  held  unless  notice 
has  "been  givon  -  either  by  the  holder  or  by  some  "body  else  -  in 
proper  time   ajid  m  a  proper  way, 

THE  HOLTSER  IS  NQT  BOUND  TO  GIVE  NSTICE  Td  snyore  "but  his 
i^jDDoediate   indorsejr. 

Weat   River  Bank  v  Taylor,    34  N  Y  128 
Lynn  v  Wliaxton,    17  Wise   150,    H  N  T  L  550 


--    0®0    "- 


--     Jan.    8,    1903. 


TO  WI©M  NOTICE  MaST  HE   GIVEKo        (a)    To   the   mdorser  or  his 
authorized  agent o 

Statute,    Sec   168 

Stiiart  V  Eden,    2  Gaines   121,   H  N  I  L  54© 
WHERE  «NE  ACTS  AS   AGENT   IN  INTXiRSING-    notice   should  he  givoi 
to  hia,  .     ■  In  the   case   of  JOINT  INDORSERS ,    the  notice 

shoiild  he  given  to  each  unless  the  r©lati«n  of   agency  exists 
"between  them,.       Notice   to  part  would  not  be  sufficient  to  bind 
evsx    thase  who   are  notified. 

Jameg&n  v  Stratton,    97  Tennessee  619 
The  doctrine  of  Joint  contract   cf  the  conmon  laiir  is  here  recog- 
nizedo.^ 

Pi.RTNEE^,        Notice   to   one   of  theru  is   notice   to  alio 
IN   CASE  OF  DEATH  OE  INDORSER,    notice   should  be   given  to 
"Jjersonal  representative „        Notice  to   one  of  two   or  more  personal 
representatives   is  sufficiento        In  the   event   o2  not  being  able 
to   serve  notice  an  the  personal  representative   of  the  deceased, 
notice   to  somebody  interested  in  the  estate  may  be  reQuisiteo 
Notice   to   an  EXECUTOR  NOMINATED  BUT  NOT  YET   QUALIFIED   is 
sufficient. 

Notice   tc   a  person  WHQ   AFTERWARD  BECOMES  ADMNISTRATOR   is 
not   sufficient,. 

Notice    Tt  PERS«NAL  HEPRESISNTATIVE   SHOUID  BE  ADDRESSED  TO 
HIM  BY  NAMF,   not   as    'executor'    or    'administrator'    ;    tho  not  ice 
addressed  to    'execut-or'    or    •  administrator'   has  be«n  held  good 
if  received  in  good  time, 

Smalley  v  Wright,    40  N  J  471 
liindermann  v  Guldin,    34  Pa  St    54 
Dabney  v   Stidger,    3.2  Miss   749,   II  N  I  L  541 
There  is  authority  to    the  eff-?ct  that  notice  should  be  also 
given  to,  the  PERSONAL  REPRESENTATIVE  fP  DECEASED  partnero 
Cocker  v  Bank  of  Tennessee,    6  Humph  51 
See  Hob art   v  Matthews,    5 a  N  Y  541 

NIL,      Sec   17§ 
It   .Is  not   clear  that    'dissolution',    as  used   in  the  statute, 

means  dissolution  by  death. 


'    '  •'■'  '.<.:      '•    '.  ^^.^  1-    ■  '■■   C^',  i"         ? 
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WHERE  PARTNERS   GIVE  A  PROMISSORY  H«TE  with  one   of  them  as 
maker  and  the   other  as    indorser,    the   other   is  not  liahle   on  his 
indorsement  unless   he  he  duly  notified  of   the  dishonor  of  the 
note, 

Poland  V  Bank,    23  Pa  St    476 
INSTLVEUCY  ©R  BANKRUPTCY  OP   INDORSER*        In   such  case   notice 
may  he  given  to  party  himself  or  his  assignee  or  trnxstee.        The 
rule   as    stated   is   supported  "by 

Calhoun  v  Kentucky  Bank,    82  Ky  231 

American  Hat '  1  Bank  v  Junk,    94  Tenn  634,   H  1?  I  L  563 
©pposed   to    the  foregoing  authorities    in  some  respects   is 

House   V  Vinton,    43   0  St   346, 
wherein  a  distinction  is  made  hetween  an    assignee  under  a  vol- 
untary  general  assignment  and  an  assignee   in  "bankruptcy, 

HOW  NOTICE  SHOULD  BE  GIVEN,        The   indorser  must  be  notified 
with   reasonable  dispatch*        Therefore  to   insure  notification 
with   reasonable  dispatch  the  manner  of  giving  the  notice  becomes 
Important. 

(a)  the  MORE  DIRECT  AND  EXPEDITIOUS  METHOD  should  be  wn- 
ployed  unless  it  can  be  shown  that  another  he  t hod  resulted  in 
bringing  notice  home  to  the  indorser  just  as  soon  as  the  pre- 
sumptively more   expeditious  na  thod, 

(b)  METHOD  PIEPERKEDe        The  methods  preferred  have  been 
changing  with  the  progress    of  business   and  with  enlarging  means 
of   communication  and  transportation, 

(bl)   Before   the  mails  became   so    efficient  and  reliable,    the 
method  preferred  was  by  PERSONAL  NOTICE  -   face-to-face  notice   - 
•  r  lear  ing  written  notice  at  the   indorser' s  place   of  business. 
The  mail  was   deemed  a  less    exp3diti«us  method;    so   notice   sent 
thru  the  mail  was  held  ins^of f icient  unless   actually  received, 
ajid  not   then  tmless   received   as   early  as   the   latest   day  on  which 
oral  notice  would  have  been  sufficient. 
Brown  v  Bank,    85  Va  95 

Generally   speaking,    the  unwritten   law  stai'ids   at   this  day 
as   expressed  above. 

Boer  ing  v  Harrison,    6  Howard  248 

TO   TKE  RULE  ANNOUNCED   THERE  ARE  THREE  EXCEPT ICNS:         (1)    If 
the  parties   live   or  do  business   in  a  place  where   letters  are   re- 
gularly and  daily  delivered  by  carrier  of  the  goverrment,    or 
perhaps  by  private   carriers,    notice  may  "be  sent   thru  the  mails, 

(2)  An   indorser  who,    residing   in  a  different   town  from  that 
9f  the  holder,    has  himself  received  due  notice   thru   the  mail,   mgr 
notify  a  prior   indorser  by  mail,    tho   that   indorser   resides    in 
the   same  town  in  which  the   notifying  indorser  resides. 

Eagle  Bank  v  Hathaway,    5  Metcalf  212 

(3)  Where  the  parties  live  An  different  villages,  or  per- 
haps different  districts  of  one  town,  the  mail  may  be  used  for 
sending  notice, 

(>b2)  NOTICE  BY  eBLIG^R  is   good   if  delivered   in   season, 

yielding  v  Cory,    1  Q  B  Div    (1898)    268 
(■b2)    NOTICE  BY  MAIL*        See  N   I  L,    Sees   174-176,    according 
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to  which  notice  by  mail  is  suf f i6^.-ent  in  a  11  09,0^0^       Mailing 
the  notice  is  Buf ficiant.  -i^TT^T^R  THE  r!5)Cr^6gTl-j.ra!CETVES  it  or  not, 
Lin<i6ssberger  v  Boeai,  6  Vheat   104;  H  Irl  L  544 
NOTICE  TO  THE  SEVERAL  PRIOR  IKDOBSERS  good  if  made  out  to 
them  severally,  tho  enclosed  in  envelope  addressed  to  later  In- 
dorsvir » 

Wancet  sank  v  Butler,  11  Gray  387 
la      Von  Brant  v  Vaughn,  47  Iowa  105, 

it  WS.S  held  that  svich  notices  are  good  provided  the  party  to 
■whom  they  are  directed  himself  sends  them  od.o 

WHEN  AGENT  GIVES  NOTICE,  his  situation  and  not  the  situatiai 
of  the  principal  controls.   In  ether  words,  agent  giving  no- 
tice is  treated  us  if  h€  wore  prizicipala 

NOTICE  BY  HESSENGER  OF  PRINCIPAio   This  is  the  approved 
method  in  -Lowns  or  villages  -  not  the  approved  method  in  cities. 
If   messenger  he  eng>loyed  in  lieu  of  mails  where  latter  method  is 
the  aiproved  one,  notice  must  actually  he  given  -  that  is,  the 
indorser  must  actually  receive  notice,  not  later  than  the  latest 
day  on  which  it  would  reach  ics  destination  in  due  course  of 
mail«   Wherever  permissi"i)le,  it  is  safer  to  give  notice  by  mail, 

Notice  in  SUCCESSIONo   Holder  required  to  give  notice  only 
to  his  Ijamedlate  indorser.   Each  indorKor  may  in  turn  give  no- 
tice to  his  prior  indorser.   Notice  so  given  to  first  of  five 
indorsers  inures  to  benefit  of  holder,  tho  he  gave  notice  only 
to  fifth  indorser, 

,    WHEN  NOTICE  SHOUID  BE  GIVENo   The  general  I'ule  is  that  no- 
tice should  be  given  with  reasonable  diligence.   Every  step  to- 
ward fixing  the  indorser' b  liability  should  be  taken  with  reasoH 
able  diligence.   Reasonable  diligence  in  respect  to  TDJE  of 
giving  notice  is  defined  withiii  fairly  certain  and  narrow  lim- 
tts^.  • 

ON  VHAT  HAY  SHOTJID  NOTICE  BE  GIVES?   ©n  the  day  of  dis- 
honor, being  the  day  of  matvrity,  or  on  the  first  following  sec- 
ular day.   Notice  must  be  given  on  one  of  tho.e  days;  otherwise 
Indora^  will  be  discharged,  unlesf  there  be  some  excuse  -  «f 
which,  later. 

Bank  of  Alexandria  v  Swan^  9  Pet  33 
anith  V  Poyle^,  87  N  Y  59© 

WHEN  DAY  i"'OLL*WING  DISHONOR  IS  NON- SECULAR,  holder  may 
wait  till  the  first  secular  day.   When  no  mail  leaves  on  day 
follo«fing  dishonor,  holder  may  wait  unti.l  the  next  departure  of 
the  mail, 

HOUR  OE  TI:e  day.   Where  notlca  is  personal,  if  served  at 
the  place  of  business  it  should  be  served  within  business  hours; 
If  at  the  place  of  residencs,  outside  the  hours  given  o/er  to  ms" 
WHAT  IS  A  REASONABLE  HOUR  of  the  day  is  controlled  largely  by 
the  circumstances  of  each  case," 

Notice  served  by  MAIL  MUST  BE  DSPOSiriilD  IN  THE  POSTOFFICE 
soon  enough  to  reach  the  party  in  the  usual  course  on  the  day 
folionin^  mat-urity  ar^  dishunoro   Holder  may  notify  any  indor- 
ser he  pleases,  but  has  no  more  time  to  notify  first  than  last 
indorser, 

Sompa^o^v  Tumey,  5  Hunqph  419 
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There  is  sane  disagreement  in  the  authorities  as  to  lihether 
the  holder  has  the  EIWIBS  DAY  POLLOWTNG  the  day  of  dishonor  !» 
which  to  mail  the  not  ice  o  If  the  only  nail  leaves  at  an  unsea- 
sonable hour  of  the  day  following,  the  holder  is  not  required  to 
deposit  the  notice  so  as  to  leave  hy  that  mail.  In  such  a  case 
the  law  treats  that  day  as  if  it  were  a  non-secular  daya 
Laws on  v  Farmers  Bank,    1  ©   St   2©6 

The  doctrine  of  this   case  has  been  doubted  and  denied, 
Peabody  Co  v  Wilson,    29  Wes-u  Va   538 

THE   TROE  RULE  SEEMS  TO  BE  that   the   holder   ought   to  avail 
himself  at  least   of  ..        some  departure   of  the  mail   after  busi- 
ness hoars o 

REASONABLE  BILISENCE   IS  THE  RULE,    and  that    is   satisfied 
when  holder  sends  notice  as   soon  as  he  can  after  ascertaining 
th9  place  of  business   or  residence   of  the  indorser,   and  whatever 
time  he  uses   for  that  purpose   is  deducted.        Each  indorser  has 
the   same  time  to  give  notice  as  the  holder  has, 

WHERE  HTDORSER  RECEIVES   HIS  NOTICE   ON  A  NON-SECULAR  DAY,    he 
may  trsat   the  next  following  secular  day  as  the  day  of  receipt 
ajid  may  give  his  notice  accordingly, 

NOTICE   MAY  BE  SENT   ON  A  NON-SECULAR  DAYg 
Deblieux  v  Bullard,    1  Rob    (La)    66 

Concerning  the  time  of  notice   in   case    of  paper   INDORSED  AF- 
TER MTURITY,   the   rule   is  not    so   strict.        Notice  as    late   as   two 
months  after  dishonor  has  been  held   seasonable. 
Von  Hc^^sen  v  Van  Alstyne,    3  Wend   75 

AN  AJENT  FOR  COLLECTION  IS  TRSATED  AS  A  HOLDER,    and,    if  he 
indorses,   as  an  ordinary  indorserc 

WHERE  NOTICE  SHOULD  BE  SENT,        As   a  general  proposition: 
(1)    To   the  place  where  it  will  most   likely  be  received, 
American  Bank  v  Junk,   .    .      supra,    H  N  I  L  563 

VEBSONAL  NOTICE  TO  INDORSER  is  good  anywhere.        If  he  gets 
the  notice  personally,   that   is  enough, 

DTEPERENT  ADDRESSES,        Where  the   indorser  has   different 
postoffice  addresses,   or  where  there  are   several  post off ices  in 
the  towp  in  whl3h  he  resides,   the  notice  should  be   sent,    in  the 
abseiace  of  ejcact  knowledge,    (a)    to   the  postoffice  nearest  the 
residence  of  the  indorser,    or    fb)   to  the  one  at  which  he  usually 
receives  his  mail,        (c)   When  facts   are   not  known  to  notifying 
party,    to   the   town  address,-   to   the  town   itself*        Sending  no- 
tice to  the  town  itself  makes   out  prima  facie   case.        (d)   Proper 
deposit   In  postoffice   or  mailbox  is   sufficients        (e)    Such  act 
is   considered  exercise  &f   reasonable  diligenceo 

Roberts   v  Taft,    120  Mass   169 
(f )    IE  LETTER  WAS  ACTUALLY  RECEIVED,    notice  would  be   good  with- 
out  regard  to  office   to  which  it  was   sent,   and   if  sent  to  the 
town  generally.        (g)    If  party  gives   notice  by  mail,   he   should   if 
possible   seni  it   to   that  office  where   indorser  would  be  MOST 
LIKELY  TO   GET   IT.        USUAL  P@STOEFICE  EOR  RECEIVING  MAIL   is   the 
0  ne  to  which  the  notice    should  be   sent.        (8)    If   indorser  lives 
In  one  town  and  has  hio  place   of  business   in  another,   notice   to 
either   is  good  under  the   statute, 

■RattVAIi,  OE  INDOESER,        Indorser   should  give  notice   of  remo- 


..t 
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val   If  he  wants  notice   sent   to  new  officeo 

In  the   atsence   of  notict'   of  removal,   notice   of  dishonor  is 
good  if   sent  to   former  place   of  "business   or   residence, 
American  BanJc  v  Doone,    H  N  I  L  563 

Nothing  having  occurred  to   suggest   to    the  notifyijig  party 
the   removal  of  the   tndorser,    notice  to  former  place   of  "business 
or  residence   is   goodo        If  there  are   circximstances  from  which  n^ 
tice   of   removal  might  be  presumed,    reasonable  diligence    in  as-     • 
certaining  the   new  address   is    req\ured«  ; 

TE1/IP0RA.RY  POSrOFyiCEo        This  does  not  amount   to   a  removal 
"by  the   las/  merchant^        In   case   of   indorsers   SUCH  AS  CONGKESSMEN.^ 
who  have   their   residence  part   of  the  year  at  the  capital,   no-       v 
tice   sent   to   the  capital   is   good, 

Chouteau  v  Wehster   (Dan) ,    6  Metcalf  1 
Walker  v   Stetson,    14  0   St   89 
Doubtful  whether   same   rule   is   applied  to  memheis   of  the    state 
legislatureo 

THE   STATOTE  HAS  MATE  THE  MATTER  DEEINITE   and  provides   that 
notice  may  he   sent   to  the  place  where  the   indorser   is   sojourning 

MAKING   INQUIKYo        Notifying  party  should  make   reasonable 
inquiry  as   to    t}ie  place   of  business   or  residence    of  the   indorser 
so  as  to   insure  the  delivery  of  notice  there.        The  place  of  a- 

is  presumptively  the  plase   of  residence   of  the  drawer.        So 
of  the   indorser,    if  he  has   indicated  his   residence    in  connection 
with  his   indorsement r        Not   so  however   if  the   notifying  party 
has   reason  to  know  to   the   contrary   » 

THE  EXERCISE  OE  REASONABLE  DILIGENCE   IS  THE   CRITERION  In 
•all  cases  of  notice.        The  notifying  rarty  is  bound  to   the   ex- 
ercise of   reasonable   diligencoo 

-~   January  9,    1903. 
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LECTUEE  XII 

—  oOo  -- 

PROM  DICTATION 

9S   EXCUSES  OE  STEPS  KEQUIHED  to  fix  the  liability  of  the  in- 
dorser„    The  matter  of  fixing  the  indorser's  liability  has  so 
far  "been  considered  on  the  line  of  the  absolute  necessity  of  ta- 
king the  several  steps  already  mentioned,  in  suoh  form  and  in 
such  season  as  the  law  demands o    Circumstances  may  arise  how- 
ever to  excuse  the  taking  of  these  steps  at  the  time  they  are 
required  to  he  tkaen,  or  altogether,  and  the  indorser  may  he 
held  notwithstanding  all  or  some  of  the  steps  tov/ard  fixing  his 
liability  have  not  been  taken^    This  brings  us  to  a  considera- 
tion of  the  excuses  of  one  or  all  of  the  several  presumptively 
necessary  steps.   These  er.cuses  may  be  TSivIPORARY  or  PEIMANENT; 
in  other  words,  there  may  be  a  postpi-)nement  of  the  time  when  the 
steps  should  presumptively  be  tkane ,  or  an  omission  of  the  steps 
altogether. 

(1)  TEMPORARY  EXCUSEo    If  circumstances  independent  of  the 
fault  or  negligence  of  the  holder  oje  rate  to  prevent  the  ta,king 
of  steps  at  the  time  they  ought  to  be  taken,  such  circumstances 
furnish  a  temporary  excuse  for  not  taking  any  one  of  the  several 
stepsy    Rule  may  be  stated  thus.    Y/henever  it  has  become-  im- 
practicable, without  fault  of  the  holder,  to  take  the  steps  at 
the  time  required,  the  holder  is  excused  from  doing  so  until  a 
reasonable  time  after  it  becomes  practicable  to  take  the  steps. 
This  is  the  language  of  the  statute  and  the  language  of  the  gen- 
eral law  merchant, 

Wyndham  Bank  v  Norton,  22  Conn  21.3 

Peer  v  Heinrichshaffer ,  67  Mo  163;  HNIL  521 

(2)  PEmiANENT  EXCUSE,    This  applies  to  cases  where  the  ta- 
iling of  the  steps  is  dispensed  with  altogether.    I  sb^ll  pre- 
sent the  matter  under  the  subdivisions,  (1)  EXCUSE  OP  AH.  STEPS; 
(2)  EXCUSE  op  ANY  ©NE  ®E  THE  STEPS. 

(1)  EXCUSE  OP  ALL  STEPS,    It  is  obvious  tbat  if  present- 
ment and  demand  are  excused,  protest  will  be  unnecessary.    In 
that  case  there  would  be  nothing  on  which  to  base  protest.   Per- 
manent excuse  of  all  stetDs  may  be  afforded  in  two  ways:  (a)  By 
WAY  ®P  WAIVER;  (b)  NOT  BY  V^AY  OP  WAIVER, 

WAIVER  IS  an  abandonment  or  surrender  or  relinquishment  of 
a  known  right.    It  may  be  expressed  or  implied.    It  requires 
no  consideration  to  support  it.    If  one  has  a  right  and  knows 
he  has  it,  he  may  surrender  it,  abandon  it  or  relinquish  it. 
In  other  words,  he  may  waive  it  voluntarily  and  without  considera- 
tion.   And  so  it  is  that  an  indorser  having  the  right  to  insist 
upon  the  proper  taking  of  the  steps  as  conditions  precedent  to 
his  liability,  may  directly  or  indirectly,  expressly  or  implied- 
ly, waive  that  rights  

HOW  WAIVER  MAY  BE  MANIPESTED.    (1')  It  MAY  BE  INCORPORATED 
IN  THE  INSTRUMENT  ITGELP^    Illustration  appears  in 

Pirst  Nat  Bank  v  Slaughter,  90  Ala  602;  H  N  I  L  231 

Phillips  V  Lippa,  03  Iowa  35 
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Where  the  waiver  is  emhodied  in  the  instrument  it  is  "bind- 
ing upon  all  parties,  Ihero  it  is  written  above  the  signature 
of  an  indorser  it  "binds  him  only-g 

(2')  The  indorser  may  write  in  connection  with  his  indorse- 
ment 'DEMAJ©  AKD   NOTICE  WAI\nED' ,  or  eqi  ivalent  v/ordSo    In  sudi 
expressions  the  word  'demand'  would  be  unierstood  to  include 
presentment, 

(3')  The  WAIVER  MAY  BE  ORALo   V.'hen  the  fact  i3  established 
by  evidence,  a  parol  waver  is  as  valid  and  binding  as  a  written 
onCe   The  only  difference  is  in  the  weight  of  the  proofo 

Annville  Nat  Bani:  v  Kettering,  106  Pa  St  531 
(4')  BY  A  PROMISE  TO  PAY  OR  an  assurance  of  payment,    (a') 
IN  TEIMSo    See 

Glidden  v  Chamberlain,  167  Mass  486 

Sigerson  v  Matthews,  20  Hov/  496 
(b')  IN  EEEECT  or  "by  implication.    Illustrated  by 

Gove  V  Viningj  7  Mete  212;  HNIL  564 
This  was  a  case  of  this  foim  of  waiver  by  assurance.   An  assu- 
rance of  payment  is  manifested  by  such  acts,  declarations  or 
conduct  on  the  part  of  the  indorser  as  taads  to  put  the  holder 
off  his  guard  and  induces  him  to  forego  making  a  demand  at  the 
proper  time  and  place.    It  would  be  contrary  to  good  faith  to 
set  up  such  want  of  demand  and  notice,  induced  by  the  indorser, 
as  a  defense.    It  must  be  reasonably  clear  however  that  the 
language  relied  upon  as  a  waiver  amounts  to  an  assurance  of  pay- 
ment,  ^?'ords  relied  upon  to  make  out  an  assurance  of  payment 
are  not  to  be  taken  very  strongly  against  the  indorser^,   Por 
example,  where  the  indorser  said  he  would  'stand  good'  for  paj''- 
ment ,  it  was  held  not  to  amount  to  a  waiver, 

Preeman  v  O'Brien,  38  Iowa  406 
An  indorsement  \/ith  which  the  words  'eventually  accountable' 
are  coupled,  has  been  held  a  waiver^ 

McDonald  v  Peel,  14  Maine  101 
So  is  the  word  'holdeno' 

Green  v  Arnold,  16  Maine  251 
TIME  OP  WAI"VER,   Waiver  may  be  made  before  la  turity  or  af- 
ter naturity,   V/aiver  AFTER  MATURITY  must  be  made  with  full 
knowledge  on  the  part  of  the  indorser  that  he  was  discharged. 
If  the  indorser  should  make  payment  supriosing  that  his  liability 
had  been  fixed  when  it  hai  not,  he  could  recover  the  money  backo 

Schilleren  v  Carpenter,  61  Me  83 
The  knowledge  here  spoken  must  be  LIMITED  TO  KNOm^EDGE  OP  THE 
PACTS,    That  the  indorser  did  not  know  the  LEGAL  EPPECT  of 
the  facts,  would  not  help  him, 

(b)  EXCUSE  ARISING  INIEPENDENT  OP  WAIVERo    This  excuse  may 
arise,  (1')  where  the  party  primarily  liable  PLACES  AVAILABLE 
PUltDS  IN  THE  HANDS  OP  THE  INDORSER  to  indemnify  him  in  case  he 
has  to  pay.    The  fund  should  be  sufficient  as  well  as  available. 
When  so  indemnified,  the  indorser  takes  the  place  of  the  party 
of  primary  liabiHity;  hence  presentment  and  demand  are  not  re- 
luired.    In  other  words,  they  are  permanently  excused.    It  is 
doubted  whether  the  placing  of  a  fund  in  the  hands  of  the  in- 
dorser INSUPPICIEIIT  to  indemnify  him  would  afford  an  excuse  for  not 
taking  the  steps,  but  it  would  afford  an  excuse  if  the  entire 


XII  BILLSAITDNOTES  52 


estate  of  the  primary  party  were  put  in  the  hands  of  the  indor- 
ser;  for  in  that  case  the  ididorser  virtually  takes  the  place  of 
the   principal  debtor. 

Pond  V  Parnell,  5  Mass  170 

Steps  are  not  dispensed  v.'ith  by  reason  of  being  placed  in 
the  indorser's  hands  if  the  indorser  is  or  may  become  absolute- 
ly bOTind  to  pay  out  those  funds,  as  in  the  case  of  an  ASSIGITEE 
POR  THE  ESSHSIT  OF  CREDITORS o 

Cremer  v  perry,  17  pick  352 

To  satisfy  the  requirement  that  the  fiinds  should  be  avail- 
able, the  funds  should  be  AVAILABLE  im^EDI^'ELY.,    They  should 
be  in  the  nature  of  bonds  payable  on  demand,  or  something  of 
that  sort.    Ordinary  C HOSES  IK  ACTION  AP-E  NOT  AVAILABLE  funds 
within  the  meaning  of  the  term;  nor  are  funds  arising  from  bu- 
siness in  which  the  indorser  is  partner  v;ith  the  maker  or  accep- 
tor,  Nor  are  funds  held  by  an  executor  or  administrator  of  the 
estate  of  a  deceased  maker  or  accei-tor.    Executor  or  adninis- 
trator  cannot  prefer  himselfo 

(2')  IN  CASE  INDORSER  IS  THE  PRIMARY  DEBT  OR,    The  ulti- 
mate liability  of  the  parties  may  not  be,  and  frequently  is  not, 
that  which  is  disclosed  by  the  paper  to  which  they  are  parties. 
As  between  the  parties,  the  indorser  in  form  may  be  the  primary 
debtor     .  .   in  facto    The  maker  or  acceptor  in  form  may  be 
the  secondary  debtor  in  fact„    The  indorser  who  i s  as  between 

the  parties  a  primary  debtor  is  not  entitled  to  insist  upon 
the  steps  being  taken  to  fix  the  liability  of  an  indorser  in 
fact,  and  the  steps  may  be  dispensed  v/ith  in  such  a  case.    Pre- 
sentment and  all  other  steps  are  excusedc    The  indorser  in  form 
but  debtor  in  fact  may  be  treated  as  a  party  of  primary  liabil- 
ityo    He  has  noone  to  indemnify  him;  so  he  suffers  nothing  by 
failure  of  the  holder  tc  take  the  steps. 

The  fact  that  the  INSTRTOffiNT  IS  LOST  does  not  excuse  the 
stepso    A  copy  may  be  substituted^ 

(2)  EXCUSE  OF  PARTIC^ILAR  STEPS.    (a)  EXCUSE  OP  PRESEITTlffilNX 
When  the  taking  of  one  of  the  steps  is  expressly  waived  or  is 
excused,  the  question  frequently  arises  whether  anything  further 
is  embraced  than  the  single  step^   presentment  and  demand  are 
frequently  associated  as  one  requirement,  and,  as  pointed  out 
heretofore,  they  are  separate  steps.    presentment  maybe  excu- 
sed in  various  ways.    If  the  party  primarily  liable  should  re- 
pudiate all  liability  before  seeing  the  paper,  presentment  would 
not  be  necessary  and  the  taking  of  that  step  would  be  excused. 
That  is  true  particularly  where  the  holder  calls  for  payment  at 
the  proper  place.    Excuses  are  LOOKED  UPON  77ITK  SCRUTIl-^  and 
are  not  to  be  allowed  unless  clearly  made  out.    An  OJicuse  of  pe- 
sentment  would  not  extend  to  excusing  any  other  steps  unless 
clearly  apparent      within  the  rule  above  stated, 

EXCUSE  OP  DEMAND  IN  TSHIS  will  probably  include  excuse  of 
presentment.   Mere  refusal  cT  payment  will  not  excuse      pre- 
sentment, 

Arnold  v  Dresser,  B  Allen  435 

In   the   case    of  KEMWAL  (>P  PARTY  PRIMARILY  LIABLE,    if  t]v; 
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removal  te  to  another  place  within  the  state,  reasonable  dili- 
gence must  he  exercised  in  follov-lng    the  party  and  making  the 
attercpt  to  make  presentment  and  demand.    If  the  removal  "be  FROM 
THE  STATE,  the  holder  is  not  required  to  followc    Y-hether  pre- 
sentment in  this  case  should  be  made  at  the  last  place  of  husi- 
ness  or  residence  of  the  party  primarily  liahle,  is  a  matter  on 
which  the  authorities  are  not  in  harmocy.   That  removal  from 
the  state  excuses  making  presentment  at  last  place  of  husiness 
or  residence,  is  held  in  New  York, 
Foster  v  Julian,  24  IT  Y  28 
That  it  does  not  afford  excuse,  is  held  in 
W?ieeler  v  Eield,  6  Mete  290 

In  case  of  tho  MAKER  OR  ACCEPTOR  ADSCOKDING,  the  general 
doctrine  is  that  this  excuses  the  holder  from  making  presentmeni; 
Some  authority  requires  of  the  holder  reasonahle  diligence  to 
ohta:n  payment  notwithstanding  ahsconding. 

In  the  case  of  INSOLVENCY  OF  MAKER  OR  ACCEPTOR,  tho  this 
fact  were  known  to  the  indorser  at  the  time  of  his  indorsement 
it  does  not  furnish  an  excuse  for  not  making  presentment. 

In  case  of  DEATH  OF  THE  PRIMARY  PARTYo    In  some  states 
this  fact  excuses  presentment  altogether,  provided  the  paper  ma- 
tured within  the  period  diiring  which  the  personal  representative 
of  the  deceased  were  exempted  from  suit*   If  the  paper  should 
mature  after  the  period  of  exemption  is  past,  presentment  should 
he  madOo    In  regard  to  excuses,  see 
N.  I.  L,,  Sections  142-145 

IF  THE  lEDORSER  WRITES  in  connection  with  his  indorsement 
'waiving  notice',  he  does  not  therehy  waive  presentment « 

(h)  EXCUSE  OF  PR®TEST„   By  the  law  merchant  ,  only  foreign 
bills  of  exchange  were  req^Jiired  to  he  protested.    By  the  stat- 
ute, inland  "bills  and  other  negotiable  instruments  suay  be  and  in 
some  cases  must  be  protestedo   When  an  indorser  v;aives  protest, 
does  he  thereby  waive  anything  more  than  the  mere  act  of  protes'b- 
ing?   Considered  in  respect  to  foreign  bills,  protest  is  a  ne- 
cessary step  to  be  taken,  and  the  waiving  of  protest  in  respect 
to  foreign  bills  would  not  be  considered  as  waiving  any  other 
stepo    In  respect  to  inland  bills,  the  law  merchant  knew  noth- 
ing about  the  protesting  of  inland  bills.    The  indorser  who 
waives  protest  on  an  inland  bill  must  be  considered  to  nave  in- 
tended to  wai  ve  something  and  not  to  have  been  the  party  to  a 
mere  nugatory  act.    Therefore  the  waiving  of  protest  on  an  in- 
land bill  would  be  considered  to  be  a  v/aiver  of  all  steps, 

(c)  EXCUSE  OF  NOTICE.   More  is  required  to  excuse  this 
step  than  any  of  the  others,    ABSCONDING  OF  THE  MAIIER  does  not 
excuse  the  giving  of  notice.    Notice  not  excused  in  case  where 
presentment  is  excused,  in  the  event  of  maker's  or  acceptor's 
death.   Not  excxised  where  maker  or  acceptor  was  insolvent  from 
the  inception  of  the  obligation  and  the  indorser  knew  it  all  the 
TAhile,    If  by  possibility  the  indorser  might  suffer,  notice  miiat 
be  given, 

WAIVER  OF  NOTICE  AFTER  MATURITY,  to  be  effectual,  must  have 
been  made  with  knowledge  of  the  facts. 

Notice  NEED  NCT  BE  GIVEN  TO  DRAWER  WHEN  under  circumstances 
a]  ready  stated  he  is  the  party  of  primary  liability,  nor  when  he 
--  0^0  --  (To  be  continued) 
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yHfM     DICTATIOls 

(Contirrued  from  L&cturcs  XIl) 

lo  pfersoi*  to  whom  pre&entiifent   for  paymGnt   should  'be  rcade; 
nor  wLen  in st-rumsTit  was  msde   or  accep';pd  for  Iiis   acconmiOdationo 

American  Bank  v  FixrjJc,    94  Tfenn  624^   H  W  I  L   563 

In  re   Swift,    3,v">6  Pe'l   65 
Whan  notice   of  dlaiionor  for  non-acceptance  has  been  given, 
notice   of  di  shnncr  for  non-paiicoiii   not  necessary  uLiiless  iceantime 
the   instrumect  has   been  accepted o 

SIX,,    Sec   107 

Le  La  Torre   v  Barkley,    1  Ptarko    3C8 

Caa5)bell  r  Prench,    6  TB.  £00 

--   January  3.5,    1903 
--   o©o   -- 


THE   COHTBACT   ^F   THE  \rElffiOR,    THE  ACCGMMCDATOR  AJK  THE    SURETY, 

(1)    COITTRACT   O'F  \'E:iDORo        Cases  bearing  on  this   division: 
H  N  I  L   45?-471 
When  one   transfers  by  delivery  or  by  qualified   indorsement  he 
transfex-s  ae  a  vendoro        In  both  cases  he    is   a  seller.        In  both 
caset.   there   is   a   ccntiact    of  the  caamon   law, 

Meyer   v  Richards,    163  U  S  385;   H  IT  I  L  452 
The   special  liability  of  the   inc'^ir&er   is   excluded   in  both 
cases o 

Challis  Y  McCrum,    22  Kans   157;   HNIL  461 
When  one  transfern   nbgotiable   r^per  as   a  vendor  HE  WARRANTS 

(1)  That   thr   iustrumont   is   genuine  aiid  v.hat   it  purports   to  be; 

(2)  that  he  ha^   good   title   to   it;    (3)    chat  all  prior  parties   had 
capacity  to    contract;    (4)    that  he  has  no  knowledge   of   any  fact 
which  would  impair  the   validity  of  the   instrument   or  render   it 
value  l*^a  So        These  wai:^anties   are    implied  a 

Giffert   v  West,    37  Wise    115 

NIL,    Sec    115 
Provision  3,   supra ,    does  not  ap^Dly   to  persons  negotiating  public 
or   crrporate    securities   uther  tlian  bills   or  nutea  -onder  warran- 
ty.       When  by  deLLvery^    it   e-ctends   to   the    i-.inr'ediafce   tra,ni3.-^eree 
only;    is   not   negotiableo        When  by  qualified   indorsemexit ,    it   ex- 
tends  to  all  Bubsequei-ct  holders    in  dre   covrse   and   is  negotiable, 

Otis   V  Cullom,    92  U   S   448 
DISTINCTION  IK  KEuAKD  TfWARTAOTY  OE  GENJINE^^^SS  has   been 
made   in   cases  where   the    tranBfor  was   for   Socurity.,        In  the 
case   of  a  Kale   of  paper   it  has  be^n  thot   that   the   doctrine   of 
'caveat   emptor'    chould  apply  and  that   the  warranty  of  genuine- 
ness did  not   applyo         In  the   case    of  transferring  for   security 
It  has  been  considered   that  the  warranty  of   genuineness  did  ap- 
ply.       The  better  authority  is   that   warranty  covors  BOTH  caseSo 

Whether   the  HARRANTY  EZTEMDS   TO   THE   SOLVEMJY  0.?  PARTIES    rp4 
BRrily  liable,   has  been  disputed.        Authorities   are    divided  on 


.T    ''f/l   •;• 
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V 

"t'hjB  propositioiAo       By  Vne  appai^ent  weight   of   authority,    the  vrar- 
ranty  does  not  e.Tteiiid   to  the  e:-)lv9ncy  of  the  primary  party^ 

DHiICEH  OR  AGiiTN^r   negotiating  paper   incm-s   liabilities   uf 
warranty  alDOV©   eaunerate-l  unless  he  di?ol'?t;es    the   name   of  his 
principal  and  the   faot   that  he  was   acting  only  aB   agent^ 

K  I  I  119 

Amoro   'xTat  Banlc  v  Gallajidat ,    12C  N  Y  289 

Cahot  UanJc  v  Morton,    4  Gray  156 

Worthington  v  Cowles,    112  Biass   30;    mUL  4  1 

(2)    CONTACT   np  ACOaMODATOP-o        The   contract   of  all  par- 
ties prsviously  mentiaueti  may  be  modified  and   the   rights   and  oh- 
ligations    of   ths  parties    thereto  m.iy  also  be  UiOdified   is'  one  of 
the  parties    shall  Ije   ti  ace  cmmodativ;n  pa.rtyo        Accofflmodabi<''U  par- 
ty in  defined  "by 

Syc    55,   .N  I  L 

Grocers'   B.^ni-.  y  penfield;    60  N  Y  502;    IflllL  33Q 
ACCCMM®DATIOIT  PATEP   IS  an  e-srldence   of   the   loan  of  one  per- 
son's credit  to  auothero 

Ltnheini  v  Wiloaarding,    55  Pa  St    73 
The  accoumodator   cannot   set  utd  as   a  defense-   tliat   the  paper 
was   given  WITHOUT  C^NSIDEBATION,  f nr  this  would  dwfeat   the  very 
purpose  for  which  it  was  roadeo 

Carpsnter  v  Nat  B  inlc,   106  Pa  St   17t) 
IN  EEjnECT   TO  THIHD  PjlRSSNS,    the    law  considers   the   accoa- 
modator  in  the   character  he  has   assumed  and  will  not  pei-mit  him 
to   allege   that  the  paper  to  rhlch  hs   gave  his   name  was  an  impo- 
sition    nor  to  f-,-ainsay  its   reality  by  preof  th&t   it  was  a  f ic - 
tion^    "    It    shy.ll  be  taken  g^  veritate   that  he  was   a  maker,    for 
de  verjtate   that  wa.i    the  very  "^ESirgTre  was    intenifid  to  be<, 
~^'an!k:   of  MOn'cgomexy  County  v  Wr.Uctr,    P  S  &  R  229 

Stophen  v  Monoi/gahela  Bank,    88  Pa  St   157 
The  contract   of  fhd   R.ocommodator   is   a  CONTRACT   wF  THE  LAW 
l/[ERCHASi"To        "Except   aa    to  the  party   ar^ c f inmo dat ed ,    it    is   the   &ame 
as    if   issued  fo\-  consideration  at   the   outseto        Tho   there  Tvas   no 
'^o^ld.eration   J*t'  th3    outset,    a   consideration  must   spring  up  af- 
ter^vrd  or  the   contract  vill  be    .  invalido        Somebody  must 

afterward  taJsE   the  paper  for  value    to  have  a  claim  "jpon  the   ac- 
^-ommodfe*tinn  partyo        In   rbspect   to  parties  other  thf*n  the   one  to 
whnm,  the  s^cccmmodator  has   lent   his   credit  ^    there    In  noc  hing  pe- 
culiar,       Accoromodat  isn  party  is  a   surety  as  between  hlraself  and 
the  fUGCCTmno dated  party,    n*^  matter  what   the   outwaa'd  form  of  the 
contract   is,        Althc  accormiodation  party  in   a   3ur3ty  he   is   not 
always   so   in  the   full  senseo        If  he  has   taken  a  principal's   po- 
sition,   such  a.u  acceptor^   he   is  to  be  treated  as   jucho        I'or 
<?)3campley   the   acceptor   is   not   a   surety  toward  the   holder  eventhc 
the  holde-  knew  that  he  accepted  for  accommcdationo        Accoi'ding- 
ly  he  will  not  be  discharged  by  acts    of   tha  holdy.'  whicb  would 
discharge  him  if  he  were   an  oidinary  surety  or   if   he  were  an   ac- 
conmodBt  inn   indoi'ser,   for   the    indoiser   is    a  surety  for  pr.rtivis 
before  hido        One    is   an  accoamodat  ion  party  on3.y  when  he   lends 
h.lB  name   to  another  an   a  credito 

Peel  V  AddickSj    174  Pa  St   543 
EXCHANGE  •?  P.\PER  P®R  M[TTUAL  AID  does   not   constitute   the  making 
•f   ac  0  ntmnodaJxLon.  paper* 
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A  party  making  a  note,   accepting  a  "bill  or  indorsing  par* 
per  on  the   s^ippoaition  thai  there   is  a  valuable  consideration 
i^^l^iii^  ■j^^^rtakiag  when  In  faot   there   Is  not,    or   if  thsre   is  a 
consWeration,    ie  not  boru.nd  to  any  holder  of  the  paper 
who  took  it  with  notice  of  the  want   of  full  c  cnsidorati  on,   tho 
for  value;  "but   if  the  party  so  making,    accepting  or  indorsing 
paper  were  the  accommodation  party  he    would  be   liable   to  a  hol- 
der  taJfing  before  maturity  for  value   tho  the  holder  took  the  pa- 
per with  notice   or  even  with  full  knowleclge   of  the   facts« 

Moffatt  V  Green.    149  Mo   48 
If   the  paper  were   taken  from  the  accommodation  party  AI'TER  MATU- 
RITY the  case   vrould  be  differento 

Peel  V  Addicks,    174  pa  St    54& 

(3)    C(UTRA.GT   ©F  THE  ASSURER^  The   assurer   is    one  who 

stands   sponsor  for  another's    obligation*       An  indorser  is   in  a 
S0nse   an  assurer.        Anybody  may  inaorse   for  the   security  of  the 
holder  of   the  papero        An  accommodator,    in  whatever  relatir-n  his 
name    appears  upon  the  paper,    is  an  assurer.        His   purpose   is   to 
assure   the  performance   of  the   real  debtor's    obligation.        Other 
forms   of  assurance   are   guaranty,    suretyship,  mortgage.        These 
ar©   contracts   of  the  common  law,    not   of   the   law  merchant. 

The  ASSURING  OBLIGATION  IS  DIVIDED   INTO   TWO  PARTS:    ( 1)    guai^ 
anty;    (2)    suretyship«        Guaranty  is  a    separate  and  distinct   eel- 
lateral  agreement;    (2)    suretyship    is   part   and  parcel  of  the  coi>» 
tract  asBTired,        T^oth.   are   obligations   to   answer  for  the   debt   or 
default   of  another,      "Guaranty  is  assurance   that   the   debtor  can 
pay;    in  other  words,   that  he   is  able  to  payo        Suretyship  gives 
assurance  that  the  debtor  will  pay.        In  the   former  the   cause   of 
acti«n  does  not    arise   to   the   creditor  until  it  appears    that   the 
debtor  camot  pay;    in  the   latter,    the  cause   of   action   arises   to 
the    creditor  as    soon  as   the  debtor  fails    to  payo 

We  will  EXAMINE  THE  CONTRACT  0]?  GUARANTY,    ( l)    As   disconnec- 
ted with  oommerclal  paper,    or   in   its   specific   sonse;    (2)    as   con- 
nected with  coEomercial  paper,    and  hov  that   connection  affects 
the  contract. 

Guaranty  MAY  BE  MADE  at   the   same  time  with  the  contract  as- 
sured  or  after  or  before.        There  must  be  a  ro  nsideration  for 
the  principal  contract   and   for   the   collateral  contract.        Fail- 
ure  •f   consideration   in  respect   to   either  renderH   invalid  the 
contract   of   guaranty.       When  the   contract    of  guaranty  is  made 
contemporaneously  with  the  principal  contract,    the   coa  side  ra- 
tion %f  the   lattor  supports   the  former.        Wner  made   after   the 
prlnctpa,l  caatract,    there  must  be  a   separate  consideration, 
Tenny  v  Prince,    4  Pick  305 
Green  v   Sheppard,    5  Allen  585 
Moses   V  Lawrence  Bank,    149  U  S  29£ 

To    the   rule   as   Just    stated  THERE  ARE  APPARENT  EXCEPTIONS, 

(1)  where  the  gjaranty  was  agreed  upon  at  the  time  of  making  the 
principal  contract  and  it  was  merely  committed  to  writing  after- 
ward» 

Hawks  V  Phillips,    7  Gray  204 

(2)  Where   the   consideration  is  a  continuous  th.ing  running  along 
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at  the  time  of  "both  the  principal  contract  and  the  cuar- 
acty, 

yor  example,  a  guaranty  of  the  fidelity  of  an  em- 

pl'^iye  for  a  yearo 

Moies  T  Burr,    ICi  Mass   436 
Leonard  v  Wiles,    36  Me   265 

(2)E0¥  CONNECTION  WITH  G0Mi\O]rv0IAJ.  PAPER   AP^SCTS 
THE  CONTRACT   OE  GUARANTY,        This  will  he   treated   under 
the  three  peculiar  aspects   of  negotiahle    instrtancnts, 
namelyj    consideration,    re  got  lability  ai;d    gracoc, 

Does   the  contract   of  guaranty  draw  anything   in 
respect   to   ccnsideration  from  the   law  merchant,   with 
which   it    is   connected?        Consideration   ^f   the  princi- 
pal contract   of  the    law  merchant    is   presumed  and  need 
not  he  proved.        This  presuii5)tion  EXTENDS   TO  THE   GUAR- 
ANTY which  assures    the  performance   of  the  contract   of 
the   law  merchanto        On  the  hasls   of   cuRtom,    it  mast 
he   said   that  the    coi tract   of  guaranty  ia   not   enlarged 
in  respect   to  consideration  from  its  ni.ere   connection 
with  a  contract   cf   the    law  merchant, 

--   January  16,    1903, 


—   oOo   -- 
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LEC^IIEE     XIV 
—  oOo   — 

A  contract   of  the   law  merchant   IIIPORTS  GO^SIDEmTION,   and 
considexat^cn   ia  usually,   altho  not  necessarily,    exTiressed  'fciy 
the   words    'for  value   received.'.        In   such  caaes    the    evidence 
relied   on  to  supporo   the  principal  contract  nuy  he   pas33d   over 
to   support  the   contract   of  guaranty. 
Bickford  v  Gihbs ,    8  Gush  154 

Whatever  proves,   even  presumptively,    a  consideration  to 
support   the  principal  contract,   proves    enough  for  the  guaranty^ 

CONS.IDERATION  AS  APEECTED  BY   THE   STATUTE   OE  FRAUDS »  The 

statute   of  frauds   in  some   states   requires   that   the   statement   of 
the   consideration  appear   in  the   assuring  coBtrauto  That  pro- 

vision  is   not  affected   uy  the  fact   that  the   contract   as  sued   is 
a   contract   of  the   law  merchant o  If  it   is  necescar;'-  that   the 

contract    of   guaranty  should   recite,    state   or  refer  to  a  con- 
sideration in  cases   not   coniiected  •v.ith  contracts    of  the   law  las  r- 
chant   it   is  equaj^i^v  necessary  with  co-ntracts   of  the   lasn  nerchant, 
Tinless  the   insti'umenx   assured  contains   a  recital   of   the  con- 
sideration and   is  conteniporaneous  with  the   guarantyo 
Mosea  v  Lawrence  Bank, 149  U  S  298 

In  some  states   the   con  sd.de  rut  ion  must  "be   expressed   in  the 
guarantyo  In   some  it   is    sufficient    if  expressed   in  the  prin- 

cipal contract o  Eor  exajnple,   by  the  words    'for  value   re- 

cei-^ed.'  In  some  no  statement   of  the  consideration   is  re- 

quired   in  eithere 

IS  TFE  GUARAMTY  NEGOTIABLE?  Guaranty  was   not   a  nego- 

tiable  contract   at   the   coxnraou  lawp  Guaranty  not  negotiable 

when  not   conrected  v/ith  negotieble  pJ5)er»  Is    it   negotiable 

when  connected  with  negotiable  paper?  There  ^re   two  phases 

orf  the   question:      (1)   Whether  the   guaranty  when  written  upon 
negotiabTe  paper   operates    like   an  endorsement   to  give  a  remote 
or  subsequent  holder  all  the  rights    of  an   indorsee' a^inst  the 
guarantor  as    if  an  indorser;    (2)   whether  it  operates    like   an  in- 
dorsement so  as   to  give  a  transferee   the   right   of  an   indorsee 
against  prior  parties.  The  two  phases    of  the  question  make 

no  difference  with  the   results,  As   to   indiether  the   guaranty  is 

negotiable,    the  AUTHORITIES  ARE  NOT   IN  IIARlIONr.  Earlier  au- 

thorities were  to  the  effect   that   a  general  contract   of   guaran- 
ty, when  written  upon  a  negotiable   contract   of  the   law  merchant, 
was    in   itself  a  negotiable   contract.  E.   g, ,    the  payee   of  a 

negotiable  nete  wrices    on  the  back  of   it:       'I  guaranty  the  pay- 
ment of  the  within  note',    and  transfers   it    to  another,    who    in- 
dorses  it   to  plaintiff.  The  payee's  writing  is  deemed  an  in- 
dorsement and  his    liability  is   fixed  as   such  on  notice « 
Partridge  v  Davis,    20  Vt   499 

THE  LATER  AUTHORITIES  HAVE  DECLINED  TO  EOLLCW  the   earlier 

ones   holding  the   guaranty  negoti- 
ableo  E.   g,,    a  not-e'  is  payable  to  A.  He   writes    on  the  back 

'I  hereby  guarant^y^he  within  note.'  With  this  writing  on 

the  note  A  t]::atnsfers    it   to  B  and  C,   who   indorse    it  to  plaintiff 
D)    ''^ho^^jMTifigs   suit   against   the  maker.  The  plaintiff  cannot 
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recover,    the  writing  not  "being  an  indorsement  or  the  equivalent 
of  an  indorsement o 

Belcher  v  Smith,    7  Cush  482 

AS   TO  GRACE,  Guaranty  does   not  draw  gi-ace   from  its   con- 

nection witn  a  contract  which  is  entitl-^d  to  grace*  The  mat- 

ter  is   of  no  iromont ,   because   the  contract   of  guaranty  does   net 
"become  an  obligation  on  which  suit  can  be  brot,   until  naturity 
of   the  principal  contract   and  default   therein. 

If  the  contract  of  transfer  is  a  guaranty  in  form  BUT  AN 
INICRSEMEM'  IN  FACT,  the  maker  of  the  contract  is  entitled  to 
the   same  notice   as   an   indorser, 

SUEET^fSHIPo   ■       The  contract   of   the   surety  is  part   of  the 
original  contract^,         Whatever  pertains   to  the   original  con- 
tract pertains   to   the   contract    of   the   surety.  As   to   consider- 
ation,   the   consideration  of  the  principal  contract   supports   the 
consideration  of   the   contract                    .   of  the   surety, 

NEQOTIABILITYc  No    question  can   arise,   because   the   sure- 

ty's  contract   is   one  with  the  principal's, 

GRACE.  Tlie   same   is   ti-ue  with  regard  to  grace.  Ihe 

surety's   contract   reaches   its   maturity  at   the   samts   tine   the 
principal  contract  matures. 

SECURITY  BY  WAY  OE  MORTGAGE   stands    on   a  footing   of   its    own. 
It    is  an  incident   of  the   instrument  assurnd.  Negotiability 

and   transfer  go   with  the   obligation  secured, 

DEFENSES.  So   far  we  have   looked  to   the   obligations   of 

parties   to  negotiable   instruments,    or  to   such  parties  as   had 
obligations   to   fulfill.  Turning  to  view  the  RIGHTS   of  a  par- 

ty to    a  negotiable   instrument,   we   speak  of 

THE  HOLDER.  The  holder  of  a  negotiable   instrument  j   be- 

ing a  holder   in  due   course,    enjoys   certain   rights    or  privi- 
leges  not   accorded  to  the   holder  of  a  contract   of   the   common 
law.  Certain   defenses  V7hich  might  be  urged  against   the  holier 

of  a  contract    of  the  c  cmmon   law  cannot  be  urged  against   the   hol- 
der of  a   contract   of   the   law  merchant. 

DEFENSES  ARE  DIVIDED   INTO  two   classes:       (1)    Absolute   de- 
fenses ;   (2)    equities.  A  more    logical  name   for  these    is'real 
defenses'    and   'personal  defenses'.  But   the   terms  ABSOLUTE 
-DEFENSES  and  EQUITIES   cannot  be   ignored,   because  they  are   gen- 
erally employed  by  the  bench  and  bar, 

AN  ABSOLUTE  DEFENSE,    or  a   real  defense,    is   one  v/hich  can  be 
urged  against   the   instrument   itself   in  whosever  hands    the    in- 
strument may  be.  PERSONAL  DEFENSES,    or  EQUITIES,    can  be  urged 
only   against  certain  persons. 

ABSOLUTE  DEFENSES   J.tAY  BE  DIVIDED   INTO   those   which   include 
(1)    A  WANT   OF  CONTRACT.  That  may  be  divided   into  t'.vo   classes' 

(a)   want   of  contract  BY  FAILURE   OF  DELIVERY,    and   (b)    «rant    of 
contract   by  FRAUD    IN  ESSE   CONTRACTUS.  (2)    WANT   OF   CAPACITY. 

That    division  embraces   COVERTURE    (in   some  jurisdictions),    IN- 
SANITY,   IITTOXICATION,    CORPORATE   INCAPACITYo  (3)    A  third  divi- 
sion of   absolute   defenses    is  DOV/l^IGHT   ILLEGALITY  OF   CONTPACT,   er 
illegality  when  the   contract    is  declared  void  by  the   statute. 
(4)    A  fourth  division  is  DISCHARGE  OF  THE   INSTRUIffillT   -    (l)   by 
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ALTERATION,    (2)    CAHCELLATION,    (3)    PAYTT.NT ,    (4)    HE15UlfCIATI01T  oR 
PJ!LEASE  at    or  after  maturity, 

(1)    AS  TO   ALTEKATIOIT,    it  must  "be  a  iaaterial  alteration  in 
order  to    constitute   a  dcfenBe,  A  1IAT3FIAI.  ALTJIRATIOiJ  REQUIRES 

tlie   conourrercG   of  four  things:    (l)    CHAFGIIIG  THE  LEGAL  SEEECT   OP 
THE   INSTRmiElTT ;    (2)    MADE  WITH  SUCH  INTEIIT  and  having  "become   fi- 
nalj    (3)   WITHQTJi'  CONSEITT;    (4)    BY  A  PAF.TY  TO   IT   OR  hy  one   in   law- 
ful Tjopsession  or  custody  of   it, 

"statute   0?  L  BH  TAT  IONS  o  The  EQUITIES   or  PERSONAL  DEEEN- 

SES  ARE  DIVIDTID  as   follows:       (l)    ERAUD  V:HER3BY  the   defendant  was 
induced  to   execute   the    instrument.  This  must  he   sharply  con- 

trasted with  fraud   in  esse   contractusc  (2)   DURESS.  (3) 

Want   or  EAILURE  OE  CONSIDERATION,  (4)    ILLEGALITY, UNLESS   the 

contract    is   declared  vd  id  by  statute,  (5)    PAYIvISNT  OR  RENUN- 

CIATION OR  RELEASE  "before  naturity.  (6)DISCHARGE  of  parties 

secondarily   liahle  hy  discharge   of  prior  party. 

The   personal  covenants  ARE  BASED  UPON  THE  EACT  that    there 
was   a  contract,   hut   as   against   the  person  who    is  seeking  to 
recover   on  the   contract   the   defendant  has   a  defense©  The   sim- 

plest   illustration  of   the  rule   is  where  there  is  a  want   or  fail- 
ure  of  consideration.  As   "between  the   Immediate  parties,    the 
contract   cannot  he   enforced j  One  who   takes   such  a  contract   as 
a  holder  in  due   course    can  enforce    it  against   the  defendanto 
The    instrument   once   had  an  exi&tenceo  It  was   voidable  as  a- 
gainst   the  defendant  "by  reason  of  a  wanr  o\  failure   of  consid- 
eration.         That   defense   can  he  urged  against   the  person;    there- 
fore   it   is   a  personal  defense,    or  what    is  otherwise   known  as  an 
eqiity. 

Equities,    or  personal  defenses,    CANNOT  LE  URGED  AGAINST  a 
holder  in  due  course. 
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I.  PRIVATE      I   N  T  E  R  ?T  A  T    I   0  II  A  L     LAW.  1 

LECTUREI. 

— '-— oOo-"  — •" 

'•;lK.t    is  private   international   lav;?     '." ri vat ^j   intsmaU  onal  la' 
concerns  itsalf  •.'ith  transactions  that   htve   tal'en  place    in  a   foreic^i 
juriscUct  ion,    that   is  a  .jurisdiction  of-er   -Ji  an   tliat   in  'ih  id}.!   the 
i;».tter   is   adjudicate  do        .-'or  instar-oe,    a  contract    is  made   in  i-urope, 
and  the    ooit  ractirc    p£-:rties   fine:  Lheiu reives   in  tiiis  couaitry.      One 
of       :• "  the  parties   sties  the  other   for  a  "oreacli  of  the  cort  racto 
l-iThai:   contract  may  be  required  to  he   interpireted  hy  th^    law  of  the 
country   in  \*iich  the    contract  was  made.      Or  a  wrong  may  he   conuitted 
in  a  foreign    country  and  that  wrens   sought    to  he   redressed  in  the 
courts   of  tiais   country«      The  first    question  that   is  presented  is, 
whether   such  wrong  may  he   redressed  hy   the   courts   of   this   co\iiitry« 
If  this   question   is  answered   in  t:ie   affinitive,    tl-en  the  question 
presents   itself,   how  far   the    courts   of   the    country  may  consider  the 
la,ws   of   the  place    in   T^^ich  the   contract  was  made    or  the   transaction 
occurred.        Here  we  have   a  case    cf  private   international   lav/o 

The   tenn   "international  lav/"  has  he  en  very  much  critic  isedc    It 
is    said   tlie  tenn  itself   in'TOlves   a    corf;,  radiction,    for  that   v;hJ.ch 
is  private   is  not    international.  It   is   a  term  whj.ch  has   attainted 

almost  universal  acquiesence   and  acceptance.  The   term  is  used 

hy    the   French,    German  and  Continental   law^'ers   and  in  part  hy  the 
Hnglish  lav;yer.      It  makes   very  little   difference  wiiat  we   call  a  thins 
if  we  understand   the    thing  sought    to  he  designated,     ITotwithstanding 
the  m.any  criticisms    that  have    oeen  passed  upon   this  ngjae   it_is  common 
usage   to   call    this  h ranch  of    tl:e   law  Private   International  i.aw. 

It   has   also  heen  d  esignated  as    the   Conflict   of  Laws,   wMch 
seems   to  he  a  very  serious  m.isnoinero      It    is  called  the  Conflict   of 
Laws  because   the   law  of   tlie  place    cf    aljudicat  icn  may   conflict 
with  the   lav;  of   tJie   jurisdiction   in  wliich  the   transaction  took  place^ 
In   determining  all    such  controversies   the    court   in  the   jurisdiction 
other  than  that    in  v^liich  the   act  was   done  ;vill   adopt,    for   the  pur- 
pose   of   determining  th^t   controversy,    the   law  of   ti'B  place  where 
the   transaction   occurred  as  part    of   the   law  of   the   land   in  wMch 
adjudication   is    souglit.  So  you  will    see   that    the   term  "Conflict 

of  liaws"   does  not   describe  tha.5  branch  of   the    law  ar^j'  more   than  the 
term  "Private   International   Lav;". 

'■■r.  Tlollajid  in  his    treatise    on    the    subject,    says,    that    the   term 
"Private   International  Law"    is  a  harharou^:    compound,    and   suggests 
in   its  place,    tifter   its   decent  burial  and   abolition,    the   tenn  "Ex- 
tra-Territorial Recognition   of  Rights",      irotwithstanding  the  great 
reputation  and  learning  ox   :>.   Holland  thl^   term  h^s  not   received 
acceptance. 

The   oldest    writer  up'On   tliir;    subject    th^at  I   hTiOv;  of   is  Vr, 
Ullrich  Huber.     He  was  a  Dutchjna:!  and   vs.s  born  in  -Holland  in  the 
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year   1636,    aiid   in   accordance  vriiii  the  custom  of  his  time,   he  wrote 
in  Latino      It   is   a  very  valua^ble  v/ork   and  those  who    desire  to 
malce   a   specialty  of  this    subject    should  do    vvsll  to   profit   "by  it. 

The   greatest   writer  upon  the   suhject   was   a  G-erman  v;ith   some- 
thinn;   of   a  S'rench  na^e— Doctor  Frederick  Carl  ©'on   Savigny,    born 
in  i-raiikfort    on  the  Kiiine   in  the   year   l77'9o     His  \.-ork  is  published 
irx   ai,Q.ht   \(;lu:nes,    and   ic  the   standard  v;ork  upon  the   subject.      It 
i.-:   entitlerl   "The   loaern   System  of  Roiaan  La.\v,    and   is   a  scientific 
■work  of   profound  merit"      It  has  been  translated  into   every  civi- 
liiiied  language   of  the  v/orld  and  is   the   standard  v;ork  in   all  countries 
t0"day.      It   differs   fr-om  the   coTiimcn  run   of    text  books  that   you  and 
1   are    familiar  vjith   in  that    it   does  not   giv?   any  citation   of  cases.. 
The  -v/hole  thingis  v/orked  out    on  philosophic    principles.     Y/hen  you 
read  the  work  you  must  have   your  whole  mind  upon  it   because   one 
proposition   or    statement   follows  aiiother   in   logical   sequence  just 
at;   one   proposition   in   Creometry  follows   another.     Bacon,    in  his 
Essays,    says   that    some  books  are  to  be  tasted,    and  others   are  to 
be    t.vice   chawed  and  digested.      Savigny 's  book   is   one   that  must 
be    tv:ice  chewed  and   digested^     The  book  stands   as   a  profovmd  monu- 
ment  of  learning   end    scholarship  and   it  has  not   boen   superseded 
and   in  the  nature   of  the   case   cennot   be    superseded. 

Tiiere   is   a  little  work  entitled   "Henry  on  Foreign  Lav/"  which 
is   a  very   inter'estingand  valur  ble  book. 

Sir  Rob'jrt   Joseph  Fillmore  wrote   a  Commentary  on   International 
Law  in  four  volumes,   v/hich  v.-as   published  in   1854-61.      They  are 
said   to  be   the  most    scientific   commeriteries  upon   International  Lav: 
extant.      The   fourth  volume   of   the  v;ork   is   devoted  to    a  discussion 
of    the  principles   of   Frivote   International  Law   and  is  a  very  v  luable 
work. 

The  most   recent    of    foreign  treatises    is  that    of  Carl   Ludv/ig 
Rarr   of   Germany - 

Dicey  on  the   Conflict    of  Lav.'s   is   a  good  modern  work.   Recently 
lAr.   Dicey  has   ^^nlarged  his  book  ^.u'der    the  title   of   "Digest    of  Private 
International  Law",   which   is  the   best   treatise   for    the   use    of   stud- 
ents  that    I   know  of  > 

V/m.   Beach  Laavrence,      n    American  writer,   has   issued  a  four 
volijjne   commentary  on  Fneatcn's   International  J^aw.      The   last   two 
volumes   of  this  v;ork  are   devoted  to  Private   International   Law. 

The   late   president   Yfolsey  of  Yale  has  written   a  work   on  Public 
International  lav/,   which   is   a  vory  scholarly  work. 

Justice    Story  wrote   upon  this    subject,    and  his  work  is    entitled 
"Conflict    of   Laws". 

Dr.  'VAiarton  has    also  written  upon  this   subject.   >ir.  vnisrton 
was  not    a  practic-.l  mexi,    and  his  work  smells  of  the  midnight    lamp 
oil. 

The  body  of  Private    International  Law   is  n^.de  up   of  the 
principles   that    control  the   recognition   and   application   of  the   laws 
of   foreign  jurisdictions  to   cases    in  the    determination   of  contro- 
versies  submitted  to  courts   of  justice. 
sir .    ar  ay  in 

159   U.S.    163, 
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Bays:         "Private   International  Lav/  ccncernK    itself  with  the   rights 
of  persons  within  tha   territory  or  dowinon   of   one  nation  by  reason 
of   acts,   private    or  public,    done  v;ithin   the  dominon   of  another 
nrt ion," 

ilr,,    Geo^    Smith  in  a  little  hook   entitled   "The   State",    Sec, 
f3,      •:  :5,7s,    "The    so    called   system  of  Private   International  Lav: 
includes   the  principles  v;hich  give    to  transactions  tahinc  place 
outside   the    sta,te,    v;hich  are  preserited  to    the    cotirts   of   the   state 
for    deterininat  ion.    their  legal    character  ar    status." 

Prix''ate    International  Lav;  is  to  "be  di  stinjjuished  from  Public 
International  Lat.',    or  the   Law  of  Hat  ions. 

Private   Internstional  Law  is    invoked  for    tlie  enforcement    of 
private   r-ights   in   contradistinction  fron  political  rights., 

The  boundary  between  public   and  private   international  law 
and   the  boundary  betv.'een  private    rights   and  political   rights   is 
very   difficult  t  o  define,, 

A  political    right   is    one  that  pertains   to   the    state    or  soverigniy 
The    question   of  boundary  betvreen  tvvo  states   is    said  to  be  a  political 
right.        A  qi.iestion   as   to   the  bouxidar3.'  Ij.ne  between  tv70   adjacent 
owners   of   land  is  a  private    right. 

Public    international   lav/  defiries   the   relation   of   sovereifjn 
states   to    each  other,    or   the   obligations    of    citizens  towards  the 
states   in    tLines   of  peace    or  VT-ar. 

Public   Intermtional  Lav/  is  part    of   t'ne   la:.7  of  the   lar.d,    part 
of    the  Mim-icipal  Law  of   the   land  and  as    such   it  must  be   ©  rs  idered 
in  many  cases   in   the  aK^lication  of   the  principles   of  private 
International  Lawo 
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LECTURE      II  „ 

oOO"--- 

The  "best  definition   of  a  State    t'.iat   I  have    found  is   ^iven  "by 
Y.olsey  on   Iiiternati  ona.l  Lav/:      "A  corr.mrjity  of  persons   living  in 
certain   liiaits   of   territory  undp-r  a  permanent    organisation  which 
aims   to   seciire   tlie  prevalence   of  justice  "by  self   ii.iposed  lav.-So" 
If  the   laws   are    inposed  hy   somohody  else  tmt  people  htve   no     rissn 
to  the   dignity  of   a  State,      The  people    that  takes   its   laws   from 
T/ithout    is  not   a   state.        Some  learned  men   for  tMs   reason  have 
contended  tnat   the    states   of   the   American  Union  are  not    states 
heca-ase   they  are    governed  hy  the   lav;s   of  the  United   States  and   are 
not  self  imposed;    in  other  v/ords,    the  sovereignty  of   tjie  United 
States   as   a    state    is  paramoimt   to  the   o,uthority  of  the    several  states 
At  first   "blTish  that   would    seem  to  he    so.      I  have  knor/n  some   learned 
professors  who  have  made    the   coit  ention   that   the    states    of   tlie 
American  Union  are  not    states   in    an  International   sense   or   in  aiiy   » 
sense,      ""^ut    Tiien  Tje    ccKie    to    corsider   tiat  th^  people  of  the    sever:3.1 
states  have   delegated  tliro-arl:  the   Constitution  all  the  p-ov.'ers   exer- 
cised hy  th.e   j^ederal  Crovernjnen{^   over  them  it    does  appear  to  l:e    self 
imposed.      For  the  pui^poses   of   this  discussion  this  definition  holds 
good. 

I   think   it  was   fully  vindicated   in  the  famous  case    of, 
Gheorokee  Hction  v,    Ga,» ,    5  Peters  1. 
In   this  case   tiie   Cherokee  ITation  "brought   suit   against 
the   state   of  Georgia   in   the  United  States  Goi.u"t<,      It  vrasheld  that 
the   Court  had  no  jurisdiction,    as    the  Cherokee  ilation  vras   not   a 
State    oecause    it  vras  not   governed  hy   self   imposed  laws« 

It  is  said  hy  most  T7r iters  tiiat  every  s  tate  has  a  moral  nature 
and  that  tlas  moral  natm-e  makes  itself  f  elt  in  jiudiciaL  cort  rover- 
sies.  liVc  GeOo  Smith  says  that  a  State  is  a  mere  political  entity 
and  that  ithas  no  moral  nature, 

I    can  hai"dly    conceive   of  a  comr^njiriity  that   vrould   disclaim  the 
mainteiiance   of  justice    to  be   the  chief  purpose   of   its   existence, 

I'ir,  ■P.'oolford  in  his  great   v:ork  on   tlie   Law  of  ITat  ions   sa,ys 
that   a  Sta^e   is  a  moral  aiid  political  organizat  iono 

I  thinlc  that  hoth  historically   and  from  a   standpoint    of  juris- 
prudence  a  state   does  possess   a  moral  context   a.nd  tliat   its   dignity 
historically   and  othei'v/ise   and  its  henificient    influence   depends 
upon  the   quantity   and  quality  of  its  moral  nature* 

There   are    a  m:u7iher   of  terms  that   you  7/ill  have   to  deal  with 
in   the    study   of  this    subject   and   I    v.nntto    call  your   attention  to 
a  few  of   tl^vii 

I   will  have   occssion  to  use   the   word   "status",        A  thing  has 
either  a  political   or  civil  status. 
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A  person's   civil  status   designates   the   relation  he   sustains 
to   another  person  or  thing.        As   for   eExample,    the  father  sustains 
the    relation   of  parent  to  his    cMldc 

A  person's  political   status  desigmtes   the  relation  he 
sustains   to  the  governnent.      As    for  example,    I   am  a  citizen   of 
liichigan* 

A  persons  civil  s  tatus  may  "be  determined  by  his  political 
statiiSo  As  for  example  in  some  jurisdictions  an  alien  may  not 
ov/n  real  estate « 

Another    tenti   t'-at  has   siren  no    end  of  difficulty   and  con- 
fusion is    the  term   ''Oomlty"  ^        OrdLnarily  w  hen  we   speak    of  "Comity 
v:e  mean  c^a:'tes;/o 

l2i  a  certain   sense   canity  is  curtesy,   but   in  connection  with 
the    subject   of  Private   I:t':  erna.ti  onal.    Lav/  comity  is  not   curtesy  and 
the  phrase   really  has  not  place   in   the    law.     You  mscy  say  that  a 
forei£:n  oorporaticn  has   no   right  to  do  bus  ire  ss  here  but    it    is 
suffered  to   do   so   as  a  matter   of   comity.      A  foreign   corporation  can 
come   in  here   and  you  cannot   stop    it  from   doingbusiness  unless   it 
is  prohibited  by    the   legislatiwe   from   so  doings 

Mr.   Licey  says  tiiat   it    is  an  idle  war  of  Tords. 

!>"r«   Geo^,    smith    says   that  foreign  law  is   applied  not    on  tiie 
ground  of  comity,    but  because  justice    deiaancs  that  it  should  be, 

Talce    the  case    of  a  coit  ract     made    in  i'rance   and  sued  upon   in 
Michigan^      The  couros   of  Mic"'dgan  will   give  judgment  upon  the   con- 
tract,  but    it   will  be  according  to  the   la,v;  of  Prance,      Is   it   really 
a  matter  of    curtesy  or  justice?  If    the  Courts   of  Ticlcigan  s  hould 

ignore   the  laws   of  Prance   under  wMch  tlie  contract   was  made   they 
would  be  erj^orcing  an   entirely  different   contract   from  t  liat  -//hich 
tlie  parties  made.      Yfhen.  that  c  ont  ract  was  made   in  Prance    the  rights 
of    th^e  parties  ware    determined  then  and  tbsree      How  c  aaes   a  court 
of    foreign  jurisdiction  and  pretends   to  pass  upon   it.      It   says  we 
will    recognize   the   lawof  Prance    as  a  matter  of  canity.      It    is  not 
a  matter   of    conityo      It   is  a  matter  of    duty;    it   is  a  matter  of 
justice. 

This   is   illustrated   in    the   case   of 

Thompson  v.   V/atters   25  Mich. . 

This  matter   came   up  before    the   Scottish  Courts   in 
8  Eell  Reports   106, 

L'icey  in  his  introduction  to  Private  International  Law  says 
at  page  14,  the  term  comity  is  open  to  the  charge  that  the  judge 
applies   foreign  law  as  a  me.tter  of  favor  or  caprice, 

13  ITasSo    6u 
The    case   of 

13  Peters   519  puts   this  question   in   a  very 
clear   light. 

The   v^iole    siib  j  ect    of    canity  is  considered   in  the    case   of 

159   U.Sc    113. 

In  thiscase  the  defendant  as  purcliasing  agent  for  a  large 
firm  in  America  v/ent   to  Prance  and  purcraried   sometMng   like     a 
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milDlon  dollars  worth,  of  gloveso      He  was   sued  in  Prance   for  the 
purchase  prioe,    hut  hefore   jurl^ment  was   rendered  against  him,   he 
shipped  the   goods    to    the  United  states c      Judgment  was    recovered 
in  Prance,   hut   there  was  no  proterty  in  France  out   of  *i  ich  the 
judgment   could  he  madec      A  transcript   of    the  judgment  was  made 
ana   suit  brought   upon  it   in  the    Southeni   District   of  Hew  York,   Upon 
cVjpeal  to    t'hri   Supreme   Court   of  the  United  States,    after    the    lower 
cc;7.rt   hrd  held  thai:-   as  a  Eirtter  of   cornity,    tl-ie  American   court  must 
recogins?   ths  judjcial  act    of    the  French  tribunal,    it  was  held  by 
a  mc-jority  of   the  judges   of   the   Suprene   court   that    the   judgment   of 
the  lower  n^urt    should  Is     reversed;    that   the  entertainment   of  a   suit 
upon  a  foieJgn  judgnu-nt  is     a  m&.tter   of    comity  and   that   ira  smuch  as 
the  (lOart    of  ?rajic3   did  not   reoognii^e   judgments    rendered  by   th^ 
Uiiited  states  Courts,    the  (^ourt    of  the  United  States   ought  not    to 
recognize   judgments   rendered  by  the  courts   of  France o      The   dissent- 
ing Judges   say  that    "Res  Adjudicata  does  not   rest  upon   the   dis- 
cretion of   the   Court,    and  it    is  for   the  government  not    for   the 
Court   to  take   steps   of   retaliation., 

If  tliat   is  a   correction  notion  of   comity  then   there    is  no  self 
imposed   obligation   on    a  State   to   recognizo   thje   laws   of  another  c  ountj^f 
in    so  far  as   tliey  do  not   conflict  with  their  own  public  policy, 
Earr,   Priv,    Int.   law  Sec,   32, 
AVhartcii,    Sec,   o„ 

You  Y.lll   find  throughout    the  books   and  the   opinon   of  judges 
that   t}Te    law,-j   of    th£    forsign  jurisdiction  should  be   recognized 
bythe   court   hearing  the  matter,    imless   the  public  policy  ofthe 
country  forbids,      ThJ.s  brings   us  to  thie    question  as   to  what  public 
policy   is.      I   do  iiot   know,      I   do  not  laiOY/  of  ar^'body   that    does,    un- 
less  it  means   tlie    lawof   theland,    and   in    such  a  case   the    term  public 
policy  is   a,   superf  lous  t  erm. 

The  t  eiTi  has   lead   to   no  end  of   controversy,    and  I   shallc  all 
your  attention  to  a  few  of   tl-£  case: 
2  Bingo    229. 

In  this    case   it   is    said:      "Public  policy  is   an  unruly 
horse,    and  no    one   knows  where   he  may   lead  us," 
Kent's   Commo   Vol,   2,    p.    458, 

Mr,  Kent   sa3^s  tliat  no  people   or  power  ought   to  enforce  any 
law  of   a  foreign    country  which  is    injurious   to  the  public   rights   or 
offensive    to  morals    or    contravenes   their  public  policy  or  violates 
a  public   law. 

The   question   was  discussed   in   the    famous  Girard  iTill  Case, 

2  Howo    197. 
7a  this   case  Mr,   Girard  rae.de   a  will   in   which  the   City  of 
Philadelphia  was  given   a  large    sum  of  money  for  the    erection  and 
maintenance    of  a   certain   college   on  condition   that  no  priest   or 
minister  of   the  C-hrist  ian  religion  be  e  verperEUtted  to    ert  er   its 
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Trails.        This  v/ill   v;as  attacked,    first,    on  thegroiond  that   this 
trust   T/as    invalid  because    it  Y7as  not   canpetent   for  a  municipal 
coi'porat  ion  to  act    ss  trustee;    secondly   on  the   ground   that    it  was 
agP-inst  pub 4-10  policy  because   it   v/as    subservient   to  good  morals  and 
t').e   Ciiristian  religion.      The   Guprer.e   Court   said  that  the  v/ill   vsas 
:.Gt    ccntrary  to    tis   laws   and  the  Constitutions   of   the  United  States 
a;--d  the   State   of  Pennsj/lvania,    and  outside   of  tiiat   they  knev/  nothing 
of  public  policy» 

The    q\jest  ion  carp.e   up   in 
5  V-ull.    11  o 
166   UcSo    340-1, 

Here    the  Coint    says   that   the  public  policy  is    to  be   found   in 
t1i3   Consitution,    the   statutes   and  Decisions,    and  if  nothJ.ng  is 
said    there,    th^en   in  the  prat  ice   of  public   officials. 


Oct.    1st  ,   1903. 
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L  E  C   T    ■:  R  E      III. 
. — -oOo 

At    -Qie  close    of  yesterday's  lecture   I  was    ccnsidering  the 
subject    of  Public   ''^olicy,.      I  had   called   attention   to  the  famous 
Grirard  Will   case.      The   next   ca:-c    to     hic]i  I   ••ici"!   to  cell    .-/our  a-.teu- 
tion  is, 

F^nn   Vo    -v.-an,    21  ?ed.   Pep.   299. 
This  v/as  an  action  brought   in     /rkansas  upon   r.  r,rcirai':.sory  note  raac.e 
in  Tenn.      This  note  was  r.i£;,de   on  Suiidciy  and  accordiriiii    to  the  la'-'S   of 
Tenn,  wa-.s  valido      ^fad  t}ii3   note  been  nade   in  /rkansas    it   vould  not 
have  bG<3n valid  Ijecair^e  the   la.vrs   of  Arkansas  inaoe    void  ail  contracts 
nade   on  ^urrlay.      Here  \.'as  an  faction  on  e.  contract   valid  by  the   lav/s 
of    t}ie    state   \/here   it  v/as  ric-.de   sou^jht  to  be    en  Torced  in  a  juris- 
diction  that  prohibited  the  making   or  enforce;?fint  oi  that   i:ind  of  a 
contracto      It  was  urrjed   t!xtt    irnGrxich  as    the   lav/s   of     /.rke    inliibited 
the  enforceiaent  of   such  a  coit  ract    its   enforeenent   in  ArlcariSas  \:as 
contrary    to  public   i  olicyo      Tne  r.-'ederal  Court   sittinr;   in  Arkansas 
sale  not   soo      Thsy   said   tliere  was  no   question  of  morality   involved. 
Tlie   lav/s  which  forbid  t]~e  nalan,,   of   cort  racts  irpon   "^unday  are  not 
based  upon   reliijous  jrounilo,    thsyare  based  u!;)on  public  policy.   /. 
law  prohibiting'  the  niakinj  of  a  od  itiract   on  'T.unday  on  relij^ous  grounds 
Viiould  be  unocmst.itutional.      It   rests   upon    the  exercise   oi'    tl.e  police 
]-'0wer  and  thei'efore   the  7ederal  Court   held  that   a  coiit  ract  made    in 
Terjio   ccxntrary    to   the    la/.'/s   of  /.rko    could  be   ai forced  because   valid 
\Ander    the   laws  of  Tenn,;,       Put   tMs   case    e-.lonc;  side   of  the   other 
cases  and   it    ispretty  hard  to    recondle    then  upon  principleo 

7  Taiinton  317 , 

I  have    tried   very  hard  to   reconcile    the   cases    and  to  de- 
duce   J    if  possible,    some   £;eneral  principle   from   them,   but   I  have 
been  unable   to   do    r.Oo 

As   I  have    said,    the  7-.a\j  of     at  ions    is  part   o."    tliB  ]  unici]  al 
law  of  the   landi   v/hen  you   oome  to   ask,    what    is   the  Lav;  of  laticns, 
v/here   is   it    to  be   found;   you  present   a   question   of   exceedin,^  difii- 
cultyo 

The  T^aw  of    'at  ions  may  be  said  to  be  a  body  of    rales  orlaws 
deduced  by  natural  reason  and   established  by   the  consent  of  the  the 
civilised  nations   of   the   vrorld.      As   in  all   other    things    in  lav/,    this 
consent  may  be  express   or  jjuplied.      Its   existence  i.iay  be   inferred 
from  facts  and  c  ircun stance So      Rome  years  a  go    there  vra,s  pendinc 
in   t'  e   supreme   Oovirt  a  dispute    as   to   the  boundary  line   of   one  of   the 
States  upon  the   ''isslssippi  Biver,      This    dispute  Viras    deten  ined  by 
the  rules  of  Public   International  Lav/o  The    court  after  reading 

the  opinons   of  certain  jurisists  and  text   vrrit?rs  an  t:;e    subject   and 
finding  what    seemed    to  be   the  c  onsensus    of  opinon  upon    ti:ie   sub.'ect, 
they  held   it    to  be   conclusive  evidence   of   the   ocistence    of   the  lawo 

The   States  are     equal  each' to  the    other,    therefore   it    follows 
that   no   law  of  nations    can  be  binding  upon   one  ccmmunity  to  whach  it 
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l-.as  not    assented, 

T?  e  nost    important   case   t^xat   I  hiiov;  of   in   the  "books   thttt   :^  re- 
sents   t:ae    question  as    to    vhether  a  rule    of  International  Law  olair.ied 
to   e.-;-:ist   end    viiose    e::istence   is   disputed,    does   exist,    Is   the   case 
of, 

2  Tj?.(i^..    •iv.;    63. 
/    certain     "r^     Ceyn  v;as    iiie  certain  of  a  Jenian  vessel  and  v/hen 
£■  ]  roanhintj  Trover   v.lthin  i.  Marine   lea^jue   of  the  I^ritish   shore  liis 
vessel   collided  with   another    and  a  nui.i'ber  of  persons  were   killed. 
The   -"In^lish  vessel   cai^'e  to  the    rescue  and  a^rjon.j  other  persons  picked 
up  v.r?.3  Capt,   ""eync      It  v/as    su;;gested    t-iat   C'apt .     "  "e:.Ti   '.as   ne;jTi..j5:.'b 
and    that   hisne^ligence   resulted   in   tlie   death  of    these  people  and 
he  was   indictcid   in  the  "Inclish  Courts    for  i;ianslaU;;hter,      7ha   first 
thinj  t'at   vreis   necessary  to  "be  proven  v/as    tlie   venue.      It   was   alledced 
in  the   indictnent    that  tMs  ha.ppened   in  th£   County  of  '.over   in 
>?n.i;lando      If   it    did  not   happen   in  lOncland  and   in    t'ne   coiinty 

of  Po^'er   as    alleged  the   court   Ju-d  no   jurisdiction  over   the   case, 
'i'his  accident  ha.jiened  three  Tniles   fron    shore  and   the    contention  on 
the  part    of  .  eyn  \7as   that   this  event  did  not  tal-ce  place  within  the 
territory  of  Great    ^rit.\.".-i.      The   contention  of    the  Grown  v/as   thB.t 
it   did  take  place    v.i  iiiin    t"-.e  territory   of  Great      ritain  'because   zlie 
sea  v/i  thin  three  niles   of    shore   is  pert    of    the  territory   of   tl^e   state 
"boimd in^'^t he   sea.      The  jury    found  t?iat  '.'.e^na  vx',s  ne.i^li^snt   ar.d  i_,iailty 
of  iiia"slau;:;j.ter   if    t}i£   court    should  he   of   the   opincn  that   t:.is  thing 
did  take  place  v/i thine    the    territory  am   limits   of  Great  P.ritain. 
(They  have   a  way   of   reserving  a  question  of  law  in  jincilandc)   That 
question  was   given  to   a  number  of  judces   and  each  of   them   delivered 
an   opinon  and   it   was    oecided  hy  a  majority  of  one   that    if    there   was 
a  lav/   according  to   v/hd.ch  the   territory  of  a   state   extended  one 
marine  league   into    the    sea,   that   Great   P:ritain  had  never    assented 
to    such  c^octrine,    and   therefore   tMs   thing  notliaving  t  aken  place 
v/ithing    the    territory  of  Great  Britain  T.eyn  was    acquitted, 

A  lav;  or   statute   existing  at    the    tine   of  t'-e  maidng  of  a   con- 
tract   is  read    right  into  the    contract   as   a  part    of  it   just    as  much 
as    if   it   was  put   right  into    the   ccntract    in  so  man:,'   v/ords.      Tjierefore 
a  contract  made   in     Great    -ritain  and  sought  to  he  enforced   in  Ameriaa. 
mast    be   considered  vinder  the   light  of    t}ie   laws   of  Creat   Jritain  in 
orderto  understand   exactly  v.hat  t  lie   contract   is.      If  you  do  not  you 
may  not   enforce   the   contract    intended  hy  the  partieso      Tlie  mere 
statement   of    this  pri::ciple  vi/ould   seem,  to  necessarily   carry  convict- 
ion v/ith  it,   hilt   nevertheless   this    rule  has  not   alv/ays  been  recog- 
nized, 

"'ent,    2  vol.   455. 
1  ''Va.   Pdc'Ckst  one   261 

This  v/as   an  action  "brought    for   daiiiages  against   a  man   vho  had 
"been  governor   of  .Tamacia  during  a  rehellion,    and  v;ho  h-aa   done    tl-iings 
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in  the    suppresion   of    the  rehellion  not    varranted  "by  law,        :Ie  had 
mistreated    tJie  plaintiff  and  the  plaintiff  hrouciht   an    action  a^cinnt 
liira  for  false    imprisonjnent  and   a:  ssault    and  "battery  comjnited  in 
Island   of  Jaraacia.      This  action  was  ■brought   in  '-Ingland   and   in  the 
meantime   the   le^jislature   of   Janiacia  passed     an  act   vindicating  thje 
defendant.      The  question  vras  how   far   this   act  was  hrour;ht   into  the 
action  so    as   to  acquit   tlie  liefeniant. 

It   is   said  as  a   General    rule    in  order  to  found  a   suit   for  a 
wrong  done   in  a    foreign  jurisdiction,    it    is  necessary: 

(1}    That  t  he   vvronc  'oe  of   such  a  nocture  that   it   would  have 
been  actionaole   if  carmitted   in  J-n^land, 

{2}    It  must  nothave  "oeen  justifiahle  under  the  lav/of    tlie 
place   v/here   it  was  dene. 

Upon  tMs   last  proposition   I   v>ant    to  call  your  attention 
to,  2   n.B«    231 

This   VTas  an  action  for  a  libel  published  in  Prazil,      Under 
the   laws   of  '^razil  there   is  no  j'-rivate   ri^^ht   of   action   for  libel, 
but    there   is  a    criminal  action.      It  \va5    therefore    contended  that 
the    case   could  not  be    tried  in  'l2i.;;;,land,    v/here   i±2t>:H2ix  there   is  both 
a    criminal   and   civil  action  for   libel,      '^he   Court  held  that   the 
wron^  v/as   recoijnised  as  a  crime    in  both  countries,   and   tliat   tiB   fact 
that    different    forms   of  redress  v/ere    r;ranted  v/as   no    reason  \7h.tr  the 
Court    should  not    assume  jurisdiction, 

3Iarv.   Taw,   Revie?/,    ?ec.    1897,    p,   261, 

I    come   nov/  to     a    consideration  of    acts   cor;Dnitted  upon  the 
hich   seaso      It    is   the   c  aim  on   sayin  j  that   las   fla^-  of   tlB    shJ.x)  jjovorn^ 
That   is   not    so,     V'here   a  wroji^,  or   otlier   act   is  done   on  board  a  vessel 
VD^on   the  hich  seas   the   controversy  will  be   determined  according   to 
tine  maritime  law  as   it    is  administered  in  the  forum, 

29   ?ed.   Hep,    2S3 

Foster's  Private   InteriB-tioiial  Jjaw,   395-403 

6  Probate   ?>e-oorts   148 

105  U.S.    24-29. 
Per  a  full   disai  ssion   o:."    the   subject    see, 

Vheaton's   Inter Ji^^ti  onal  T^aw,  sec,    60, 

c^mith's  Leading  Cases,  "^''ol.  1,  765,762, 

10  ."ich.    283, 
The   next   term.  vSiich  dem-ands   our    attention  is    the    tern"dcnicile", 
Doiiicile    is  a  legal   concept   invented  for  the  purpose   of  working 
out   a  legal  problem.      It   is  usually   eiTiployed  f  oi-   tjie  pirpose   of 
ascertaining  the   le^al status    of   a  perBon  or    thinr,      T]ie   civil   status 
of  a  person  issaid  to  be  governed  by  the   law  of  his  domicil.        A 
person  may  have   a  pri-uate  danicil  and  he  nay  have  a    commercial  domi- 
cile.    A  m.an's   ccrnmercial  donicile  has    -rery  little    to   do    7d.th  pri- 
vate  internati  onal   law.        If   I   residing  in  -llch-lgan  set   up  a  business 
in  London  and    m.r  breaks  out  betv/een  "ingland  and  /xnerica,   my  co::nmer- 
cial   domicile   with   resr^ect   to  that  business  would  be  Pnglsnc,    I 
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would  be   considered   as  an  alien  enemy.        If  a  cansignent   of    goods 
from   this  house    s>jould  be  shipped  and   captured  upon  the  high  seas 
by  a  United  states  Cruiser,    I     .ould  not    lie    v/ithin  liiy  pov/er  to  say 
that   these   goods  belong  to  me   and  t>iat    as   I   am  a  citizen  of   the  U.S 
these   goods  are  not   enemy's  property    subject  to  seizure   by  the  U.G. 
This   cataiiercial   danicile   is  a  thing  separate   and  distinct    from  the 
domicile    thatwe   are  about  to  consider.        This  commercial    domicile 
is  a  legal   concept    invented   in  order  t  o  ascertain  the  public    status 
of  a  person  whereas  the   otlaer    donlcile   is   de-rised  for   the  purpose 
of  ascertaining  a  person  civils  status  as   contradistinguished  from 
political    status. 

Bruodly   spea, Iring     the  domicile   is    tlie  home   of  a.  pf^rson.        A 
person  may  hare  a   great  raanj/  homes,   but   he   can  ha,ve   only  one  domicile 
It  has  been    said    that     a  danicile   is  the  plac"  ^vhich  a  person    rerards 
as  his  home»   a  place  when  he    is  away   from  it  he   is    said   to  be   av/ay 
from  home  and  when  ho  has    returned  he   is    said    to  :iave    ret\imed. 
^roadly  speaking,    a  person's   danicile   is    t-ie  place   of  his  hone, 
vrhich  he  ha.s  adopted  v/ith  the   intention  of   rej.'iaining  and   to  ••■ich 
when   absent,    he   intends   to  return.     But  r:h.ere   a  man  has    a  dor.en 
kept  Vip   the  year   round,    of    equal   importance,    snc}  any  of   ■•Mch  he 
is   liable  to   occupy  at  aiv  time,    v;h-ich  YVi\y  bo   said   to  be  his   domi- 
cile. The      question  as   to  v;ha.t   a  man  danicile   is  presents   qiiost- 
ions  as   diffl  oult   and  varied  as  the   question  of  public  policy. 


»„„oOo — -~  Oct.    ;:nd.   1903, 
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LECTURE      IV. 
oOo 

In  Tixy   last    lecture    I   hc-d   already   introduced  to   you  the   subject 
of    'domicile'.        It    is   treated  more    or  less   in  all    the   books.    Jacob, 
an  A:::erican  writer,    has  c.evoted  an  entire   book  to   the    subject,    enti- 
tled  "Jacob   on  romicile."        It    is  a  very  able  book,   bL;t    I   would  not 
advise   you  to  purchase    it   unless  you  have   a  surplus   of   cash. 

I    said   to  yo:.   in   t"ie  fonner   lecture   t:iat    'domicile'    vas  not   a 
tangible    thing   like  a   dnair  or  desk,   but   has  a  purely    substantive 
existence.      It    is   a  lecal   concept    -.o   work  out   a  certain   legal   result. 
The  legal  concept    of  danicile  was  not    indigenous   to   the    common  law 
of  Ii'ngland,   but   ce'j.v.e    from  the   Co:,  tinent   of  Europe.        The    word  is   of 
recent    introi  uction   into    tlie  English  law,      A  few  years  ago  you  could 
not   find  the    v.^ird   in  the     English  dictiontxy.      I    say,    from  the 
aut-iority  of  Er,   ^'Tir^rton,    that    the   v/ord   is  not    to  be    found   in  any 
of    the  English  lav/  books   from  the  time   of  Granville   dov.n  to   the    tine 
of  Elackstone.      The    law   of   danicile    so    far  as    it   figures   in  the 
comr.;on  law  ic   of  ccmpcrative  modern  origin.      This   legal   concept    is 
used  to   detennine  or  v/ork  otit   the  personal   or  political    status   of  a 
person© 

^Tuit    is    danicile?     The   law  assumes   tliat    a  person  is  domiciled 
somehwere      ar    soon  as  he   is  born.      The   danicile   which  tiie   lav/  assigns 
to    eveiTt'Oc'y   rt   birth,    is   known  as    the  c  a:aic  ile   of  origin.      The 
domicile   of  origin,    assigned  ''oy  the   law,    is  t's   canicile   of  the 
father  at    the   time   of   t]-.e  birth  of    the   di  ild.      Suppose  you  are  born 
in  the  city  of  Ami   .^rbor  and  your    father  resides   at    tj^a    time   of 
your  birth   in   th-?    city  of  /nn  Arbor,    then  the   law  says  your  domicile 
is   the    city  of  Ann  /rbor,    not   because  you  --ere  born     here,   but   be- 
cause  yourfather's    doiiicile  was  Ann  Ir^oov  it    tie   time   of  your  birth. 
But    suppose  your  father's   c' anicile   at    the    tome  of   your  birth._was 
L'ew  York  anc.   you   v.ere  born  in  /jm  Arbor,    yo-ar  danicile   of  origin 
T.'ould  not   be  ;nn  Arlx)r,    but   ITev/  York.  The   danicile    of   t:ie   father 

is   imposed  upon  the   child  immediately   it    is  born. 

In   c  Qi'itenplat  ion   of   lav;  an   illegitimate   crdld  hus   no   father, 
so   the   comic  ile    of  origin  of   an   illegitima^te   child  would  be   the 
domicile    of   t':e   mother  at    t>e    time   of  its  birth. 

There   ic    a  corxiercial   c"  o-iicile    of  v/'uch  I  ha- e  already   spoken, 
and    to  v.-^aich   I    shall  have   occassion  to   refer  in  another   connection. 

•"hat    is   this   legal    concept  v/hich  v;e   designrte   domicile?  Pro?  dly 
spoaidLng  domicile    is  a  person's  home  -,;hich  he  has  adopt- 

ed vath  an   intention  of    remaining  and    to  v/hi.chwhen  absent  he   in- 
tends  to    returno      This   is   the  definition  in   substfnce   ..iven  by 
t:ie   f^ur,  reme   Court   of   this   state    in  th.e   case   of, 
22  Tfich^    178 
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24  Ilich.    275 
62  ^ich,    15 

It   vill    occur   to  -  ou  at    once    tliat  this    definition   is  defective. 
It    talces  no    account    o.-:   the   ccriicile    of  origin*  A  child  a  month 

old  has  £■.   domicile    of   oriciii   and   it   hr.s   not    ccc  opted  this   domicile 
'vith  ary  intent    vh-tsoever,      But   tla  definition  holds    fairly  good 
with  respect   to  the  danicile    of   tjie    father  -./hose   domicile    is   imposed 
won  the   infant, 

I   do  not    think   it    is  possible    to  define   danicile.      I  have 
reference,    01    course,    to  a  philosor'hic' 1  definition  that    dist  in.juish© 
and    c'if ferentiates   and  poits    out    the  narhs  v;hich  characterizes   the 
thing   sou£;ht    to  he   defined  and  at   the    same   time   distinjuishes    or 
differentiates   it    frcri  all    other   things  with   v/Mch  it  may  be   coun- 
founded  or    for  "vliicii  it  mt^y  he  mistaken, 

Tiie  French  Code    defines   it    in  this  way:    The    domicile   of 
every  "''renchimaji   ir;   './here   he   has  his  principal   estahlis'-sj^ient  o      This 
definition  does   not    indicate  V7h.r:t    is  to  he  Tonderstood  as   a  person's 
principal  piece    of   residenceo     ■''•laere   a  man  has  a  dozen  different 
houses  kept   up    the   year  round,    ofequc  1  importance,    an--    any  of 
he    is    liable   to   occupy  at   any   tmie,    which  m^y  be   sai'     to  be  his 
principal    estrblishment ? 

I   am  going   to   give    :'ou  s  ar,3   i:iore   definitions,    not   v;ith 
the  hope    o  '      ind ing  a  perfect   definition,   but   for   the  purpose   of 
presenting   to   you  this    legal   concept    in  the   ^^aried   lights   which   it 
ap'^ears   to   the   various    indivi.iials  who  have    sought   to    define  ito 
You   can   only  get   a   fair  understanding  of   the   legal  concept   of  domi- 
cile  by  a  critical    study   of  v/liat    it   embraces,    and    That    it    excludes^ 

Palvigny,  in  givin,,  a  definition  of  damicile,  says"  Domi- 
cile is  ■■■  p  person's  true,  fixed  and  permanent  home  and  principal 
establishment  and  t>.at    is   the  center  of  his    legal 

relations   and   business,    and    to  -..Mch,    whenever  hs   is   absent,    he 
has   the    intention  of   returr.ing,      Tliis   takes  no   account   of   t'/ie   domi- 
cile  of   origin.  This    definition   is  eQso   open  to    t:-ie    objection   of 
difficulty   in  detenriining  the  permcnent  place    of  t  bode    of  a  person^ 
Dr.   Fharton  is   very  brief   in  his    cef iiiition;    he    says,"yi.  resi- 
d.ence   acquired  as   a  final    abode,      I   knov;   of  no   final   r-bode    in  this 
world  except   the  cei::etery« 

rillcjnore    in  his   -..ork   on  Tonic  ile   says   tliat    -omicile   ansvrers 
very  much  to    our  word    'liome',    and  when  e;   person  posses   two   residence^ 
the  pr'iase   t'-at  he  made   the   latter  }ii  s  home,    vrill  make   tMs   his 
domicile,    (Chapt,   2,    p,    13) 

It    is   important    to   distinguish  betv:een  residence   and 
domicile.      The    former   signifies   a   temporary  place    of  abode^      It 
is   said  a  person  may  have  his   residence   in  one  pla.ce  and   his  domi- 
cile   in  another,      A  p-rson  may  hive  i:"!a:y   residences  but    only  one 
domic ilec 

1  rail.    Jr,    262 
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The    Ir  v;s    of   distribution  anc.   succession   depend   upon  the 
lev:  of  conic  ile,      A  person  dies   in  /^nn  Ar"bor;    he   is  possessed  of 
con^rireraTjle   personeil  property.  He   is   d or.iiciled   in  ■  lev/  York,   Ilis 

personal  property  -.ill  he  distrihuted  accordin.,   to  the   lav/  of  his 
;  oraicile   £;nd  not    in   accordance    v.lth  the    lev:   of   t>ie  place    of   resi- 

2  H,    .:c   C,    955,  3  i:,H.    123 

I   have    said    t}i8.t   a  person  lAv.y  hj;ve   only  one  comicile.      It    seems 
to  ne    thc.t    this   follov;s  nt-turcilly   from  t'-ie  n  ture   of  domicile.      This 
lecal.   concept    is    in'/ented  for    the  purpose   of  discovering  the   lav/ 
in  relc:  oion   to  which  this  person   stands  to    tine   end  that   his   property 
rights  mey  he   fixed,      Z'^ov/  if  he  has   tv/o   doniciles,   then,    it   follov/s 
that   this   person   stands   in  tv/o   relrtions.      Me  mr-y   stand   in  tv;o   con- 
flictin.":  relations   and   if    that  he   so  then  of   course   t}ve   legal   re- 
lation  in  v'^ichhe    stancs   t  o  his  property   is  not    fixed, 

^Vestlahe  :PriY.    Int.   T,a;7.    168 
Resirence  anc    c:omicile   are  tv:o  practicallv^  distinct 
things  o      It    is   necessary   in  the   c-.d-lnis  tret  ion   of   the   lar  that   the 
ideo    of   domicile   should  exist,    an;;    that   the    fact    of  domicile   should 
he   ascertained  in   order  to    ;eter;mne  v;hichlav/s   shall   determine 
the    r'iyhts   of    the  p;rty,      The   succession  to   and  disposition  of 
property  depends  upon  t.'.je    conic  ile. 

Chief  "^aron  ""olloclc   r'elivered  himself   in  tlvis   feshicnin 
2  "  &  C«   955:    "    I   t"  inlc     tliat    for  certain  purvoses   a   person  cen 
:ar  v^e  more   than   one   domicile,      I   ap'j'reheno  tr&t  a  peer   of  England, 
who   is   also   a  peer   of  Scotlejid,    v:ho  has    estates   in  hoth   countries, 
who   comes   to  England  to  T>arliajnent ,    and   reti;[rns  to  ncotlir.nd  to   enjoy 
the    country,    lias  £■    domicile  hoth  in  En^lendand   in  Scotland,"  :Ie 
has    in  mind  a  vague    idea   of  wht.t   has  heen  lately   termed  com^nercial 
domic  ile  • 

Professor  3:arr   says    tliat    t'le   Roman  Lav;  recognized  t:vat  a  person 
could  have   tv:o   domiciles   if  he   in^  ifferently  selected  tv/o   ■•l^ces 
as  his   center   of   activities.      Eut    t-ie  Romm  idea   of   dxiicile  differed 
ef:ceedin  :iy   froa  our   idea   of   da.iicile.      The  Roman  domicile  was  used 
for    the  purpose   of  ascertaining  v/hat   court   he,d 

jurisdiction   of   the   defendant, 

Tne  term    'domdcile'    c.nc.   the   term    'residence'   murt   he    closely 
distinguished,    end  I    deem  it   r.xy   duty   to   say    that    v/hen  the   term  'res- 
idence'   or    'inh£^hitc.nce'    is  used   in  a  statute    or  Constitution  it 
is  usually  employed   in  the   send  of    'comicile', 

2  ":ent   43 

132  Zlass,    89 

42  -iso    97 

54   Iowa   208 

40  1I,Y,    Supt.    Ct,    360 
In  tMs    last   ease,    a  youn,jman  uncer  age  Y:hDse   fa'-her  v;as   domi- 
ciled  in   the   City  of  Rev/  York,   hut   v;ho  had   rer-iiainsd  behind   in     Ire- 
land,   set    sail  for  ITew  York  intenoing  to   cone  to  ZTerv  York;    hut  he- 
fore  he   reached    the  port   of  Yew  York  he  died.      An  attempt  was  made 
to    ac'minister  his    estate   and   the  jurisdiction  of  the   court    depended 
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ui  on  t}-ie    question  '.."liether  this  :'uoun^  r.u;  n  v;as   a   resident    of  the 
city   0.'  ITev;  York  at    the   tiine  of  his    death.      In  a   literal    sense  he 
wars   not   a   resident   of  "ev;  York  t'ecause  he  v/as   never  there,    but  his 
father  was   doniciled  in  rev:  York  and  heiriiZ  under  age   tlie   lav;  ini- 
posed  tjie   father's   donic  ile   upon  the    son.      In   lecal  parlance   he 
was   I'aaiciled  at   the   tirao   of  his   death  in  the   city  of  !'ev/  York  and 
t-ie   cor.i't   h'?ld  tli£,t    if  ':e  v.''as   domiciled   in  the  city  of  Yew  Y'ork 
he  v/t-s   a    resicent    of   the  city   of  Yew  York,   not    in  the   crdincry   se.ise, 
hut   vrit'-.in  the    intent  end  raee.nin^:   of   this   statutec 


oOo 

Oct.    &lh,    1505, 
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LECTURE      7, 

oOo 

It    is    imxjortant   to    c.i  stint^uish  between  doiiicile   t -nd    citizen- 
ship.     The   European   countries,    except   so    far  as   ther/  hatie   surrer.dered 
the   doctrine  "by  treaties,   hold  a  very  ■br0c;c.  aoctrine,  ••' once  a  citi- 
zen  always  a    citizen,'        Andrev/  D„    V.Tiite   formerly  I'inister  to  Gsrman^, 
}Tas  written   some   Yery  interest  in,::  articles,    wMch  are   nov;  ruiimng 
through  the    'Century'    giving  very  amusing;  acooujits   of   the  cases 
that  arose   under   this   doctr  ine,  '  once   a  c  it  ize  n  always  a  citizen.' 
S'or  instance,    Gerran    emigrating  to   this    country  and   ei'terv/ards   re- 
turning to  Geniany  were   drar/n   into   the   German  Army,   under  this  doc- 
trine  of   once   acitizen  always    a  citizeno        Citizenship    could  not 
"be   cast    off   or  abandoned,    hut   it  c  oulc   not   he   assumed  wit'-out   the 
consent    of   the    sovereignty.      The   United   States   Con£7-eES  has  pro- 
vided meaas   whereby  a   citizen  of  s   foreign  country  may  became  a 
citizen  of   ^:he   United  Stateso      Domicile    is   a  matter  of   c'Toice,    ex- 
cept   as    it  is   imposed   at  birth, 

1  \7allo    Jr.    265 

1  LaViT     Repte    441 

4  Amo   Law  Rev,    678 
In   c   certain   sense,    the   donicile   may  a  Is  o  determine  the  ci^  1 
status.        The'  distinction  between   domicile   and  citizenship    is   very 
interestingly  pointed   out    in  trie  case   above   referred  to,    in  1  Vail. 
Jr«    265.      Brown  v;as  born   in  t  te   Colonoy   of  Penn.-    \;hile   it  was    in 
allegiance   to   the   British  Crovm  and  hence  he  was  politicclly  spealc- 
ing  a  British   subject ,      On    tlie  breakin-;   out    of  tlie   .■-evolutionary 
War  BroF/n  left    the  Colony  &nd  vient   to    reside   in  Eiiglsxid  vhere  he    re- 
mained until    the    cessation   of  activitiese      y.e    remcdned   in  England 
eight   yearso        'lis   political    status   was    tliat  of   a  British   subject, 
but    he' has   acquired   no  permneht    abode   after   leading  Penn  and  his 
domicile    of  origin  was    said  to   be  in  Venrio  /.fter   th-3   estr.;;lishnent 

of   independence  Penn  held  that  his  domicile  vms    still   in   the    ''tate 
of  ""ennc 

It   must   be  appranet   that    there      is    in  tliis    country   several 
kinds    of  allegianceo      In  the   first   piece   a  persai  has  a  national 
domicile   by   reason   of  his    residence   v/ithin   the   United   Ftates,      "'e 
has  another  domicile    in    soraestate    or  territory,    which  may  be  termed 
his    quasi   national  domicileo      And  he    is    comic  iled   in   some  political 
subdivision  as   a  city,    town  or  htmlet.      Either   one  of   these,    accord- 
in.    to   the  fact,    is  his    local  or  municipal  danicile.      All  of  th^se 
are   entirely   co  -sistent    with  eadi    other o 

All  persons   sui   juris  may  change   their  domicile   t-.t  pleasu:  a 
To   affect   such    a  change    there  raust   be  aconcurrence    of   intention 
and  of   facte      The  election  or  intention  assumes,    first-,    the   capccity 
to    choose,    secontily,    thefreedon  to  choose,    lastly,    i.n  actiial   choice. 
The    intention  must   be   actually  and.    fully   carried   out  c      The  domicile 
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continues   until   a  ne-.;  c' cnic  le   has  been    acquired.      The  rit'ht   of    every 
person   to  chan;,e   his   6  anic  ile   is   fvmcaiiEntal    in   the   Romc>n   lav/  and 
British,    /.merican  am'   Continental   jurists,    with  the   possible   eicceot- 
ion   Ol'  the   7rench,    ac  nowledge   the   rij}T.t    of   a  person  to   change   his 
domicile . 

Lc-V7  Reptf    Chan.   Div«    L-57 

39   IT,  Jo    'T qui  try   279 

5  Pao    ^to    71 

78   111.    160 

11  La.   Jnno    175 

12  I.ao   A3in„    190 

^'Tiarton's    Internation  Lav/*    19&-9, 
C/PACI'xT  70  C'-QOSE , 

■'0    one    can  affect   a   chan.^e    of   domicile  unless  he    is 
legall:'    competent   to   choose   a  new.      An  infant,    a  married  v;crnan   or  a 
person   of  unscunc  mind   is   not    legally    competent   to  mal:e    such  a 
choice.        The  law    conclusively  i^  resumes   that   en   infajit    c'oes   not  poss- 
ess  the  necessary   discretion  to   affect   a   cjioice*        The   domid.  le    of 
a  married  woman  m-r.^es    in    that    of  her  husband  anc     so  continues 
durin,',   the    existence   of  the  married  relatione        An  insaiie  perso;.    is 
v/it}iout   discretion   in  feet, 

Jacob   on  Pomicile,    209-16, 
There   is    one  exception  to   t]Te    last   proposition,     '"lien  a 
v/oman  has    separated    fron  her  husband   for    cause,    for   t.'^   purpose    of 
civin_   the    court   jurisdiction,    she   m^- y  acquire   a  domicile   av;ay 
from,    and   distinct    and    separate   from    tlx- 1  of  her  husband,    « 
EREEDOi:  0?   CHOICE, 

'"hen   I    refer  to   freedom,  of  choice,    I  have   reference   to 
the  mental   operation  by  "hicji  some  place    of  abode   is   detei*mined  u  o:i^ 
independent    of  the   act   by  vr-iich  the   determinot  ion  is  r.ianifestedc 
There    is   no   v/ay   ofproving   such  determine  t ion  e^vcept   by   outward  r.iani- 
festationSo        I   may   determine   to  change   my    residence   and  malce   Chi~ 
cago  my  perman  nt   abode  o      Ro    far  v;hat    is  dene    is   a  mere  mental    pct . 
I   am  conscious    of  it   alone.        If   a  person's  d  anic  ile   is   in  question 
that  person  can   go   upon  the    stand  and    testify   or  m.  y  be  compelled 
to    testify  in   regard  to  his    intention  in  regard  to   the  matter.-   ^ut 
in  most  of    these    cases   the  person  v;hDs  e    d  anic  He   is    in  question   is 
gone,    is    dead;    v/h^t    vas   in  fact  his    intention  is  the  subject    of   in- 
ference   or   deduction  upon  the   facts  wMch  are   given  and    -..'lich   are 
very  misleading.  The    fact   that   a  person  ht  s   forst  marty  years 

resided   in  a    certain  place   does   not    of   itself  tend  to  prove   that 
he    is  domiciled  there o        /s  a    gerE  ral    rule  we  knov/  p  ?ople   are   not 
in  prison  ls  a  matter  of  choiceo        But  I   do  know  tjiat   in  r-.^'  ov.-a   city 
a  great   number  of  people  have   cane   to    the   house   of    correction  and 
have   asked   to  be    sent  to  prison  during  the  winter  months.      If   a  per- 
son is   sent  up  under   those  circumstances,    t Iiat  prisai  beca.ies  his 
free   choice    of  a  place   of   abode   and  he  nay   conclucfi   to   stay    there 
indefinitely.        I   have  read   of  a    case  v;here   a  paroled  convict    came 
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bac.k   to  prison  and   r  sked.  to  be    taken  bpck   ''orthe    remain  e'er   of  '^is 
days   as   fie    stru      le  •',7ith  the  \7orld   va,s   too  hard. 

In   Jt  cob   on  *^omicile   272-4,      there   is   a  discission  as   to 
vvhether    trezisportation  for   life   to    a  penal   colony,    such  as  /ustralia, 
v.-ill   chense      a  person's  dcsnicile.      It  hr  s  been  held  t^nat   it    di ,   but 
such  a    c'ecir- ion   is   not    consonant  with   the   nature    of  doraicileo 

I    c&ll  :-our  attention  to     nother  case, 
39    /la,    452. 
In  this   case   a  minor     born   in  Germany   left  his  home   and  came   to 
Al;  bama     v;ith    t:Te    intention   of    returning;  ^■■hen  he    retched  his  major- 
ity,     ''e  was  prevented    from   returning  by   the   outbreak  of    the  V/ar 
of   r-ecestion  c.nc.  he  was  drafted  into   the  Confederate  Army     and   ob- 
tained his   discharge  upon  the    £?"ound  t'x%t  he   was  not   dor.iciled  in 
Alabama  nlthov. 'h  livin,;:  f-ereo      "e   v.-as    there   against   his   ',.111.    It 
was  held  that  he   v.as   not    subject    to    rervice    in  the  c  onf  eo.erate   tnn-:y, 

24   Iowa  204 
In   this   case   a    ^ntlenxan   livinp   in  lov/a  before    t^^e  out- 
break of   the   Civil  T/ar  hiad  a   debtor   livin£;   in  Texas »      Te  was   in 
need   of  this   money  very  mvich  so  he    vient  dovm  south  to  see  his   deb- 
tor.    T"hile    there  the   Ci'al  T'ar  broke  out   and  he   v.'as   compelled, 
again-t  his   ••ill    to    remain  -it  ran  t-ie    confederate   lines    for  over 
four  yearso      This   gentlemaji  also  h  d    creditors   livin^^•  in   lov.'a  who 
were   also    i.':   need   of    "Sieir  mon^  and    th^  brought   suit    ;, gainst   hin 
anc    as    they  coulc.    not  personal   service  against   him  a    copy  of   the 
service  was   left    at  his  place    of  abode,    that  his  the  place    viiere 
he    resided  before  he   left   for    "the    Souths        His  i>roperty  r/?,s    sold 
at   a   very  greet   sacrifice   to   satisfy   t:ie   judgment.      After  tlie  v/ar 
the  gentlema.n   returned  to   Iov»ra  and  be^:an  a  suit    to   tttack   zr.e  val" 
idity   of  these  proceedingso      It   was  held  by   t'-e   court    of   Iov;a  that 
his  original  domicile   adhered  and  th^at   t:ie   execution  c  nt-   sale   of 
hi  s  p  r op  ert  y  v/as   val  i d  a 

I   hare    said  that    the  -party  must   actually   intend  to   cJ-ian^^e 
his    danicile;    it   nowbaccnes   important   to   distinguish  betv/een  in- 
tention  ajid  motive^      The    intention  is   important-,    the  motive   is 
entirely   immt  teric  lo     '^'h.en  the   intention  is  present,    it  makes   no 
difference  what  motive   vjiterlies   it.      The  motive  may  h^ve    some   ex- 
trinsic  value   as  bearing  upon  the   question   of   intention,    but   the 
motive   as   the  ultim^tte   thing   is   entirely   irrelevant   and   has  nothing 
to   do  wit'",  the  casec 

The  ?eesral  Courts  have   jurisdiction   over    controversies   cris- 
ing  betv/een  citizens  of   different    stateso      I   am  a   state    of  ^'ichip.an 
and  want    to   brin^,  an   •  ct  ion   ■.  g,-:-,inst   a    citizen  of  Michigan   in    the 
federal  courts.      I    go   to  Chicago   and  establish  my   residence    there 
for  no   other   reason  than  t'-iat  I  may  prosecute  my  claim  in  the   Ped- 
eral  Courts.      It  makes  no   difference   wjiy   I    went    to  Chica.^o   if  I 
went   there  with  the    intention   of  making   it   nx/  permanent   abode, 
Chicago  v.'ill  be  my  domicile    regardless    of   t'le   intent  and  purpose 
with  which  I    vrent    t'lereo 

This   question  frequently   arises    i:i  matters   of    taxation   of 
■oersonal  property, 

138   T'icho    372 
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/    ■nan  h£  s   z.  ri       -   .0   c' an^e  his   ;  anicHe    for  t  ;iy    reason  S;  tis- 
f '  ctory  to  himself,    and.   in    feteiTaining  v;h3ther  thei'e  has  been   s.  ch 
L    cjTan:;e   from  one  place    to  another,    t 'le    test    is  t/h3ther  he  ht-s   in 
fact    remo'-ed   his   home   to  tjie    latter  /ilace  with  t '-e   i:i'',ention  of 
mcl:in';   it   his   reric'ence «,      If  he  hes  he   looses   t'-ie   olc:    c'.a:iicile   and 
acquires  a  nev/  '"omicile,      '■"'he   lav;  does   not    inquire   into   t"-e  notives 
that    induced  him  to  Jiahe    the   chaigee 

1h9   U.n«    315 

£   -^ed.   Fep,    E4S 

10   rede    Pep.    412 

117   U,^\    123 
This    question  assitmes  very  great    importance    in  divorce   liti- 
gation,       /    very  fjy.iilicr   case    is   that    of  Z'ollineau    -".o    v;e  s   indicted 
for  murder  and    v.ias    sentencec:    to  "be    electrocuted  ?nc.  upon   a  nev;  trial 
hein.i;  ,,;ranteci   v/as  ac:.;uitted,      /n.-'    thereupon  his  wife  ^//e.'it   to  the 
state   of   /ri:-ona   and  be^an   divorce   proceedincs.        Tjiat   court      '-t.d 
no   jurisdiction  unless   "'rs,   "ollineaBi   intended   to  r.uiice   Arisen:    her 
home.      If  she    did   intend  to  make   Arisont.   her  home,    \-:rc^  di      s":e 
intend   to  ria!:e    it   her  home?     Toes  her  motive  milit;.te    rjj;  inst   the 
jurisdiction   of   th^    court,      --ot    o.t   all.        "'as   it   the   inte;ition   of 
Vtz,   :'ollineau  to    remain   in  Arizona  after   she  obtained  the   divorce 
or   did  she   intend  U'on  obtar-iinc  a  decree   for  divorce    in  Arizona 
to    remo-e    to   s  aiie    other   state   to    reside?  If  she    vent    to  Arizona  _ 

merely    for  the     ur.^ose    01    obtcinin.,  a    divorce   and  havin.;    obtc.ined   it 
to   abandon  t>B.t  place   as  her  -.lace    of   resicence   and  ^o   to   sovie    other 
st£:te,    then  that   c   urt   v/ould   not   acquire   juri-diction  anc     the   aivorce 
if   she    obtained   it    v.ould  not   be   vorth  the  piper   it      is  written  upon. 

oOo 

Oct,    9,    1903. 
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/t    the   close    or  the   last    lecture   I    VTas   speairinj;;   of  the 
freedon  of  choice.      T^iere  muGt   "be  freedom   of   cliDice   aaxxa.  anc'   an 
actual  choice.      A  person  ccixiot   require   c.  new  domicile   unless  he. 
actualy   intends   to   al)c-JK:on  his   fonner  domicile   and   to  estaLiish 
himself  jicrmanent ly   in   another  -nlacee      The  mere   intention  to  ab- 
andon  one's  c"  ai^ic  ile   is  not    sufficient    in  itself  'co  c}janije   the 
domicile,      'omicile   crnnot   rest    in  mere    intentions      T:-iere  must   "be 
an  actual   c'^oice     Ithcn  intention   then    ano.  there   to  a.  feet   a 
chance o      /   mere   accidental  or   canpulsory   cliance   of    residence   v;ill 
not   v;ork  a   chap.je    of  doinicile.        In   other  v/ords,    the   chant^e    of 
domicile  v/ill  not    rest    in  a  mere  iientc-l   ;ct,    v/i  Jiout  any   outv/ard 
manifestation  "by  physic?  1  tct* 

There  are   decisions,    ■..■>lch  it   first   "blush  v/oulc    seem  to 
militate   rc&inst   this    rule. 

2  Pos,    '>.  Vo   2,:i9, 

Th.is  was  z    ccpe  vhere   a  mi  n  v/ent  to   India  in  the    ser- 
vices   of    ..he  "^e.st    India  Company  to  m-:  ke  h.is   fortune  anC    if  he   suc- 
ceeded to    return  to  his    n  tive    land.      The    court    said  t"-.at  he 
hid   acquired  a    coiiicjle    in  Incia.      It  v/as  put   upon   the    yr- ound  t'".at 
the  East    Inc  ia  Co«    vas   a   quasi   foreijn  ^-overnment  and  a   person 
entering   into   its    service  murt   he    oeeiaec   to  he   doniciled   v/ithin   its 
jurisdiction^ 

4   Johiis.   OS  Scott    616 

11  Juris  "ev/  series  212 

1:1  La/,7  Tim^s,    Te     faeries,    41 

In  the    case    of 

9   Toore  ""riv,    Counc.    325j 
a  youn,,,   Irishjnan  v/ent    to    jTance   v.'hai   i.hout   nineteen  3^ears   of    a;£e   to 
compiete   his    eoucat  ion^      "hile   'e   v.-as   there   the  .''evolution  "broke 
out.       'e  had  previously  fonned  an  attcclmen  for   a  youn^  French   r:irl 
v/ho,    v/hen   he   was    in  :'eril    of  hi^-    life,    haa  aided  .lim  to   e.'.ca^pe;, 
Porty   years  aftsrv;ards   ]ae    a;.ie  hack  to   7rance   and  looked  t'le   lady 
up   c.nc:    lived   v.ith  her.      V.e   avov;ed  his    intention   of   livin^j   tliere 
as    lonr"  as   she  should  live   anc    then  returning   to    Irel&}:ic     if  'le   sur- 
vived her.      It   v/as  held    thx-.t  he   had   established  a  dcnicile    in  i'ra".ce» 

e  had   not    a.  opted   this  as  his  •^"'err.:E,nent   abode,      '.le   inter. ded   to    live 
there   as   Ion-:;  as    tliis  womc --i   lived  anc    no    lon^ero      Tr.   7.ushin.:.-ton, 
speaking--  for    the  ""ri'/y  Council,    said:    "It   never  can  be   said  that 
residin,:*   in  c    country  until  the  death   of   a  person  is   a    temporar:,' 
residence."      ^'.'it.'i    eJl    res   ect    to  Dro   Lusiiin^ton,    that    is   all    cosh^ 
She    VB.B.  a  pretty   old   girl  it    t'-Ht   tine  and   she  may  have  been  illo 

3  "'.    "c  Co    374 

In  thds  case,  an  En^:lish  •..•oman  si  ter  hrc  married  a  German, 
tin^     she  v.-ent  to  live  in  Germany  during  t::e  life  of  her  cister.  It 
did  not  ap]~'ear  what  her  intention  was  in  case  of  her  sister's  dea.th. 
It  was  heic  t}-B.t  her  domicile  of  oriciii  continued. 
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U'^on  i^riiciple    tliese   cf;es    cannot  be  hannonized.      The  /jnerican 
ceases  are   not    c.t    rll   h;  irionious.      You  will  find   eII  tliese    cases 
collected   in  -   i.ote  "by  J;,  cob   in  his  "bool:   on  Tonic  lie,    sect.    170, 
note    1, 

T?ie  case    of, 

7   Cray  299  v/as   a  ro,t>.er  extre  ordini. r^'    case.      This 
case    is  not    one  in"  ol'-'in'  the   question   ol'     oinic  lie    it    seens   to  me, 
"but    t>  e  supre-ne  rourt    of  !'ass.    t";oi3.  ht   cifferently,      I   thin]-:  it 
simply   involved  the    ri^-ht   to  vote   in.  epen  ent  of   the   rraestion  of 
domicile  c      I   msy  he    -..ron     and    the    court    is   jrobthly   ri^hte      '2'h.e 
pl&intiff   vcs   domic -lied   in  "^a  1  River,    "asso     "!e   was   obliged   to   isive 
up   the    residence  v/hich  Ide  had  rented  ano    v.^iS   unal-le    to  find  another 
suitable    for  his    familyo      'le   removed  v/ith  his    fcmily  just    across 
the   state   lino   into  Rhode   Island,      "e    .>ve   notice  to  the    est,ij;ii.t  ors 
of  both  t  orms  t'-e.t   his   removi- 1  vas   only   temporary  anc.   he   actug.lly 
did   return  to  "'f.ll   River   in  tMrteen  months.        /n  election  was  held 
in  Rail   Ri\-er  a  x    he  cli. imed  his    rijht    to  vote    in  !'ass.    al t'".ou,:.h 
he   was  actually    residing   in  the  state    of  Rhode   Isl- nd..       'e   cli.iraed 
the    rie'it   to  vote  because  he  never  intended  to  mrke  Rhode   Island 
his  home   and  s  Ivays    intended    to   return  to  JTass,   and  upon  his   in- 
tention to   return  he    rested  his   ri^^ht    to   vote.      The   rupre::ie   Court 
said  the  ri  ht   to  vote   cr  nnot   rest    in  mere    intention. 

The   intention  h^vin<i'  been    ■.'orr.ied,    i:i   order  to   estc'-blish 
this   6  anici  le    it    is   necessary^t^^' t   the    intention   shoulc    be    carried 
out.      The    old    comid.  le   is   not    lost   ijintil  the   intention  t.s  been  fully 
accom''  lished.      There  mu£-.t   be   a  concurrence   of   intention  anc'    f<.  ct . 

14  "'ow.    400 

21  "'all,   350 

1  ^"all.    274 

This  seems   to  b'.^   the  /j-ierican  c.octrine,    cnc"    it    is   the 
Rn{^'l.\£h  doctrine  except   there    t!".e   doctrine   oi   origin  v.'as  held  to 
revert   tlie    instant    the   ici.uired  c  cmicile    is   abandoned,    olthou.jh  a 
ne'     domicile   has  not   been  acquired.        It   is   a  maxim  of  the   livr  of 
domicile   that   t'le   d  anic  ile   of  origin  adheres   strictly  anc    adh.-:;res 
closely. 

The   Americ£in  doctrine   seens    to   be  tliat   the   domicile   of   orijin 
does  not    revert   unless    it   is   t'^    intention  of  the   party    t-nat   it 
should    revert   and   the  acquix^d  domicile   adheres  uiitil  the   nev/ 
domicile   has  be  n   acquired. 

TQiarton   in  his, 

Conflict    of  Lav;s,    Sec.    5t, 
says:      "^Tiere   a  person  abandons  his      anic  ile,    starts    f o  r  a  nev/  one 
vnd   dies   on  the   v/ay,    t-ie   plDce    of  his   de-tinction  is    t'le  ylace   of 
his    dcnicile."      I  do  not  agree   •  ith  jr,   ""'hcrtcn  and  c  o  not   t'link 
he   has    any  authority  upon   v.iiichto  b;  se    such   a    statement.      The 
American    cases  seem  to  be    all   the    other  v;ay« 
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:';3  Picko    170 
1  KeO.calf   142 
152  "a,ss.    89. 
In  this    Ic. Bt    Ccise   c,  men   residinc   in  "^oston  left    that   city 
v/ith  his    family   to    reside   in  Europe   for  an  indefinite   time  \.'ith 
the    intention   of  ]ie-:er   retnrnin^,   to. Boston  to  make    it   his    resi- 
dence,   but   v.lth  a   vie\7  to  nakinr   some    other   state   his  permanent 
place    of  ahoceo      ^'.^hile    in  r^urope   he  did  fix  upon  a  place    of  resi- 
dence   in  another    state,   "but  he  re:nairE  d   in  Europe  several  years 
longer.      The   Court  held  that   he  retained  his   dcsnicile    in  Poston 
for  the  purposes   of    taxation  until  the  place   chosen  as  a  domicile 
had  teen  actually   reached c 

1  Erad,    (    N.Y. }    127 
T-eceascd  had   left   Scotland   and   was   on  her  way  to   Canaday 
which  she   intended  to  mate  her  pennanent  home^      She   died   in  :7ew 
York  "before   she    reached  her  destinationo      It  was  held  that  her 
Scottish   danidle    continued  ujitil  her  deatho 

The  Etti^lish  authorities  are  not   at   all  unH'onne 
25   Law  Journal   746 ^ 
In  this   case   the  testator  who  had  a  Scottish  domic  il   of   origin 
acquired  a   domicil   in  India  v/here  he  resided  for  t-./enty  yearso  He 
then   started   to    return  to  England  and   died   on  the  v/ay,      "lis    intent- 
ion of   returning  to    I^nglmd  for   t  1b  purpose   of  E;a.;in,,   it  his  home 
vra,s    mther   ohsciore,    "but    the   court   dismissed  that   question  with  the 
remark  tlTat    inasriidi     as  he   hx  d  not    reached  En^^^l  aiid  his   acquired 
domicile   ontinued.        That   case    seems    to  he  against   the  general 
doctrine  in  England, 

ricey,    Law  of  lomidle,    64, 
The    2"eneral   intention  to  make   a   state    one's   domicile   seems 
sufficient.    It    is   not  necessary  that   ssiy  particular  pltce   should  "be 
ciiosen  within  the    state  as  a  dcsnicile. 

75   i^ed.   Rep,   321. 
A  had  a  domicile    in  Tenn.;    he  vent   to  Texas  with  the    in- 
tention of  ma  kin     Texas  his  homeo      ~.'-e  hid   in  mind  no  particular 
place   in  Texas   in  whic  h  he   inter^ded  to   reside.      It  was  held  tliat 
Texas  hec?me   his   dcmicile   iminedif  tel;/    that  he    reached  ito      Texas 
■became   his    quasi  nationr  1  dc^iicile^ 

9   Supt 0    Court,    Jurist    43-45o 
Jc^cohs,    Sec«    ir.3 
ricey,    91-93. 

Domicile   when   once   chosen   continues  until  a  new  one  has  "been 
acquired.      The   general  doctrine   is  well  settled,   "but   subject   to  ex- 
ceptions. 

The  English  doctrine   seemsto  "be    that  the  d  anic  ile    of   origin 
reverts   the  moment   the   acquired  donicile    is  ahandoned.      The     /jr.eri- 
can  cases    seem  t  o  "be   the   other  v/ay. 

1  Lowell   237 

It   w.:-s   decided  that    if   one  intends    "O  a'Ccndon  his   acquired 
domicile   rnd  reacquire      the   donicile    of      rigin,    the   latter   is   ac- 
quired  immediately  the   former   is  ahandoned,    slthou^h  the    domicile 
has  not  been   reached. 
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'■ere   the  --rrty   inte-^ded  to   leave   the   ccquirec"   domicile   c.nd 
^••as  taJ<en   sick  tefore  :orssinc  the   'boundai'y   of  tiie   state    i-.nc  he    to 
return.      It   v/is  held   tliit  acquired  domiciled  vv^.s   retiined. 

The    c  Qnici  le    of   ori;  in  is   t'x-.t    vhich   every  person   ac- 
quires  at   birth.        If    the    cliild  is    lecitim;  te    and  the   father   living 
it    is   tlie   ccinicile   of  the    frther  at   the  time.      If  the    ffther   is    c.ead, 
or  the   chile    is  illegit  imr  te,    it    is   the  dmicile   of   the  mother 
c-t   the   tine   of    ■.■'^.e  hirth   of   t',e   childo 

This   statement   of  lav:  is   easy   t  o  m<  ke ,   hut    it   is   not   alv;ays 
e&.sy  in  its   c-v  lication^      It    is   one  thin^:  to  assume  c    thing  is    so 
C;nc      .-iother    thin     t  o  ap-''ly  it^        ?or  inste.nce,    in  the    case   of  CYT'- 
sies   or  Vc-.gr  nts,    it  Kiay  he   impossible  to  shov/  th'ir  dcciicile   of 
ori    in,      "Suppose   an  unkno\Ti   men  is   founf  dead   in  the  city  of  Ann 
/rbor   ■  nc   who  he- s   ebov.t  hisporson  a   consi:  ere  ble   sum  of  money  and 
Pc'pers   s'^o'ing  t-£,t  he  was   in     ossession   of  a  lar^;e     imount   of  per" 
sonal  "TO^erty,   but    f^iere   is   no   evidence   tibout   him  of  his  tomicile 
of   origin   or   v^   other  danicile.;        The  ""rob- te   Cou^t   of  ^'f  ^hteni  v; 
County   'voulc    be  c   lied  ^^pon  to   distribute  th£.t  property   accordinc 
to   the    laws   of  the  person's   caiiicileo        Tne   lav/  indulges   in  a  pre- 
sumption that  prima   facie   that   vhere   i.  pf-;rson  v/as  born  is     his 
domicile,      Supoose   yo\x  c;  n-iot      rove   v.here   he   v.t  s  born^      In   such  a 
case,    the  oonicile    is  presumed  to  be  \;h$:e    the  p-rty  hep  lens  to  be. 
Put    the  moment    evidence   a- pears  to  the    contrary'-  the  p  res--jnption   is 
overthrov.-n. 

The  personcl  property   of  c-   person  is    taxed  v;here  he    is 
daniciled,    .-  'c    it   makes   a  great  c.ifference  v/hether   it    is   under 

the    control   of   a  v illt  ,  e  where    the  rt  tes   are   o 'te;!   lov;,    or  of  a 
city,    rh^re   t'ley    are   ^e '^si'«- H"    h-i^'h,      ■."'e  had  a    case    in  J.  etrcit    ■.  "lich 
presented   seme   interesting,  featu'es   on  thelav;  of  comicilec     -"ro 
Geo,   Beechor  -.as   e,    resident  of  a   smrll   tov/n  in  ITic'rlgc  n  •  t    the 
time   of  his    fttther's    ceatV,    anc    went  to  ."etroit   t  o  t  dninister  his 
estate.      As  theestc\te   v;as    quite   large,    anc.  v.-oulc  tc.ke    some   time  to 
settle    it   up,    he  built   a   l^rge    residence   in  letroit,    anc    it   v;as 
sought    to  tax  his  p   rsonfl  ;■•.•»•; -rty  there..      'le    v.eiit   upon   the  v/itness 
stsnd    r  n:     testified  th£  t  he  hr  d  no   intc:ition   of   remainin^.    in 
r-etroit   after   the  settlement    of   the    estate,   but    t:'^e  jury   founo   t":iat 
he   was  c' aniciled   in  '^etroit.      The   t^::ory   of   donicile   is    t-^i  t  it    is 
r-  m  tter   of  intentionc      The    finding-  of   the   jury  in   the    case    shovs 
th-?   difference   between  theory  and   ;racticeo 

It   is   impossible   to   lay  dowii  any  definite    ri.ae  upon  zhe   subject, 
"^ichcase  muct   be    cetermined  by   its   ovm   c  ircunctances.        The    ele- 
ments   of    inte-'tion  and   the  varied  bnc    often  smbigious  modes   of  its 
manifestction   lar.rely   increase   the  difficulty   of  dealin     vlth  t-ls 
kind   of   question?   in  practices 

Remember  that    the   domicile   of   origin   is  not,    derived  from  the 
place    of  birth,   but    from   the  donicile    of   zhe   fat'ier  at    the   time   of 
birth,    or    from  that    of   the  mother   if   the    father   is    dead   or  the   child 
illegitim;  te, 

oOo Oct,    9. 
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LECTURE      VTI. 
-- -oOo--" 

LOLII CILE_  Q?_IlT7AITT_So 

I   have   already    stated   to  you  that    in  case    of  the   father's 
death  thu    '.nfant   takes   the    domicile    of   the  moiliher.  The    ques- 

tion  now  arises,    when    tlie   widow  by  marrying  again  changes'  her 
domicile?    to   that    of  her   second   hushand,    what    effect    does   it 
have   upon  the   donicile   of  the   children?      she    does  not  by  taking 
them  with  herm  make   the    donicile    of  her  husabnd  the    domicile 
of  her   chj-ldrenc      ?or   exsjnple   a  v;oraan   is    the   mother    of   tiiree 
children o      At    the    time   of    the    death  of  her  husabnd   t'ley  were 
domiciled   in  the   State   of  Mj.chiganc      At    the    time    of    tlie  death 
of  her   first   husband,    his   tomicile  was  her  domicile..    That  then 
was   the    domicile   of  the   children  alsoc      She   goes  bac]:  to   the 
state    of  ?^ew  York  v/h^^re    she   formerly    resided  with   the   intention 
then  and   there    to    acquire   a   danicilec      The    law  imposes   the 
domicile   of   the   mother  upon  tlae    children.      After  a   lapse    of   tiime 
she  marries   again.      She   marries  a  men   c cmic iled   in   the   state 
of  Michigan.      Y/hen   the  mother  marries   jgain,    she   acquires,    not 
a   domicile   of  choice,    but    a  domicile    imposed  by   lav/  upon  her 
c?i  accoimt    of    the  theoretical  unity   of  husband   and  wj.feo    The 
domicile    of    the  husband    i.s    im;nosed  by   lav;  upon   the    v.lfe   by 
virtue   of  the   marriage   and    ordinarily  her  domicile  will  be    im- 
posed upon   iier   children,    but    inasmuch  as   this   domicile   v/hich 
she   acquires   by  virtue    of  her  marriage  may   cliange    the   lav/  of 
inheritance   with   respect    to   these    children  the   courts   say  that 
the    domicile    of   the   children    acquired  before   tlie  seconc'   marri- 
age   of   the  mother   is   their    ccciicile   and  adlieres. 

112   U.S.    470 

2  Bradf .    214 

It    does   not    seem  competent    for   the  mother   to    so   ciiange 
the    infant's   domicile   as   to   interfere  with  the  Laws   of   Inherit 
tance    or    otherv/ise  effect   the    rights    of  third  persons.      In 

^lichi^an   children   of    the  lialf  blood   inkerit    equally  v;ith  the 
children   of  the   full   blood.      In   Ohio   they   do   not.      And  millions 
of   dollars  worth  of  property  might  be  affected   if   it   v/ere 

competent   for    the  mother  by  acquiring  tlie   donicile    of  her  se- 
cond husband   change   the   personal    status   of  her  children.      The 
law  ther  fore    looks    to  the    intent.      A  v/oman  may  not    change   the 
donicile   of  her   infant  children  whether   she  marries   again  or 
not   with  the    intent   and  purpose    of  changing  the   Lav/s   of   Inlaeri- 
tance   v/ith   respect    to    their  prq^erty.      This    is    one   of   the   cases 
v.-here   the  Ingic    of  the   law    ceases   and   justice    oomes    in. 

46   Ga,    660 

3  TTd.    67 
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Jacobs    says    that    while    it  might    not  be   competent    for   the 
mother  to   chs.nf^e    tloe    doinicile    of   the   child  for  the   purpose    of 
changing   the    laws   of    inheritance   by  wMch  the  property   would 
be   administered,    she   may   change   the  infant's   domicile   v;holly 
disconnected   from  such  rights.      This    is   a  very  peculiar   state- 
ment   indeed,    for   domicile    is   nothing  more   tj^an  a    legal  concept 
for   the   ly^rpose    of   ascertaining  a  person's   legal    strtus. 
The  meanin^j;  of   donicile    arid   its   primary  purpose    is    to  establish 
this   very    rule    of   inheritance   and    adxainistrat  ion.      Tlif.t    is    the 
use    of   talking   about    domicile   entirely  disconnected  from  those 
things    for   which  it   was    created.      I    do   not   knov;  whether  you 
are   all   familiar   with   tliat    little   book  entitled   "Alice    in 
V'onderland"    in   which  t>ie   author    spea]:s    of   a  v/onderful  Cheshire 
Cat   with  a,   ..-onderful   grin,    which  had  a  v;onderful  faculty   of 
disapT)earing  altogether  but   would   only  leave   the    gi"i:i  behind^ 
go    it    is   Vj'ith  this   definition   or    statemezit   of  Ilr,    Jacobs,    there 
is   nothing  but    the    grin   left    behind,    everything  for   which 
domicile  was    created  is  gone. 

Suppose   both  parents    are    dead,     then  wliat   beoomes   of   the 
infant's    domicile.      You  are   helped   out    in  the    first   place  by 
the  doctrine   of    continuance.      V.Tien  a   status    is    once  established 
that    status    remains  until  another   is   established.      The   father 

dies,    the    father's    conicile   continues   to  be   the    infant's 
(domicile   until   the  mother  chooses   a  new  one.      The  mother  chooses 
a  new  dcmicile,    that   donicile  becomes   the  infant's    c.  a.iicile; 
the  mother   dies,    the   dcmicile   of  t  lie   mother   continues  as   the 
domicile   of   the   infant   until  he  has   attained  his  majority  unless 
something-    else    intervenes   to  change   the   domicile   of    t'le    infar.t. 

114  U.P.    222 

It   was   held  in  that    case   that   an   infant   might,    where   both 
parents    are   dead,    with   the  consent    of  his   guardian,    ar-sume   t^ie 
domicile    of   his   grand  mother  upon   the    groimd   t'Xit    efter   the 
death  of    the   fatherand  mother  the    grand  father   or    grandiaother 
were   the  next    of  kin  and   guardian  by  nature. 

But    this    doctrine  was   doubted   in  Louisiana   in  t.ie    case    of 

19   La.    499. 

DlTiether   the  domicile    of   the    child  nay  be    c-i?,nged  by  his 
guardian   is   a   vsr^''  much  disputed   question. 

The    rights   of   a   statutory  guardian   are   within   certain 
limits   recognized   in  foreign  jurisdictions    so    far  as   such   re- 
cognition  comports   \/ith    tlie    interests    of   the  ward.    It   by  no 
means   follows   that    tl-ie   guardian  may   change    or  transfer  the 
sphere    of   his   activities   from  the   jurisdiction  that   ap"_.ointed 
him.      Tae   authority   of   the    state    do  esnot    extend  beyond   the 
limits    of    its    territory.      It    would    seem  therefore   thcit    a 
Statutory   guardian  has   no  power    to  change    the   domicile    of  his 
Ward.      I   am  spealdng  now   of   statutory  Guardians   and  iiot   llatural 
or  Testamentary  Guardians. 
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Yo-u  will   find  that   Courts    of  Justice   are   unwilling  to  "be 
bound  by   strict    rules   of   lav/  in  dealing  v;iththe  person   or 
property   of  the  Ward.      The   Court    is  not    soinjj  to   look  at   the 
mere   technical   question   of  donicile   where   the   substantial 
rights    of    the    infant   are    in-^-olved  and    the    courts  will    ordinarily 
do  what    is  best    for   the    infant   to   the   detriment    of   a   systematic 
legal  system. 

5  Paige,    596 

It    is   a   right    in  most    states   for    tlie    father   to  c.p   oint   a 
Testamentary   Guardian   of   his    childfen,,      He    crdriarily  lias 
the  same   power    over   the    children   that    the   father  hado      Tie   can 
talcs    the    child  v/here  he  pleases,    end   chanj^'e   his   domicile 
accordingly. 

In   this    case    of   5   of  Paige    596,    the    father   comic  iled   in 
New  York  at   the  tirae   of  his    death.      Before  his    ceath  he  hcd 
appointed  a  testa^.entary  guardian  for  his    children,    and  directed 
that    they  be    taken  to  the    state    of  Ohio,      The  mother    seems   to 
have   been   entirely    ignored.    The   mother  applied   for   an  injuction 
restraining  the  guardian  from  taking  the    children  frou  her  to 
the   citate   of  Ohio,      The   statutes   in  the   c^tete   of  ITew  York  re- 
cognii-ed   the    right  of    the  father    to  appoint   a  testamentary 
guardian  and  the   rights    of  the  guardian   were  paramount   to 
those   of   the   motlB  r  under  the   strict    letter   of   the   statute. 
Notwithstanding  this    the  Chancellor    {:j'anted  the    injunction. 
This   is    an   illustration   of   the   old   saying  that  blood   is   t/iiclcer 
than  water c      The  Cl'^ancellor   W8,s    impressed  by  the   natural  claims 
of   the  mother   and  the  apparent   injustice   of    removing  the   child- 
ren  from  her  to   another    state.      The   Chancellor   said  that   he 
had  no   doubt    of   the  power   of   the  guardian  to   take   the   children 
to   Ohio   under   ordinary   circumstances   and   that    it   v/ould    require 
an   extraordinary  case   to  justify  the   court's    interference, 
notwithstanding  which  he   did    interfere   and  enjoin  the  guardian 
from   taking   them  away, 

52   Earb,    294 

The    domicile    of   the  wife    is   merged   in  that    of   hsr 
husband,    and   so  continues   during  all    its   changes   duriiig  the 
existence    of   the  maritial  relationso      This    rule    springs    in  the 
first   place   from  the  theoretical   unity   of  husband   and  wife, 
the    subjection   of   the    latter   to  the    former,    and   the  duty   of 
the   wife    to  make  her  home   with  her  husband. 

Jacobs    on  Eom-icile,    --sc.    209 

The    lav;   assumes   that  the   v/ife    intends   to   dv;ell    in   the 
place    of   her  husband's   abode^      So    if  raarried  by  a  c^r^r-.ony 
solemnized   in  good    faith,    altliough  in  fact    illegal        .'Ci  the 
parties    live   together  as   husband  and  v/ife,    she   trkt      th.e    domi- 
cile   of  her   s\;pposed  husband.      But   mere  participation    in  the 
marriage   ceremony  void   of   legal   sanction,   will  not    of   itself 
impose   the   o.omicile    of   the  husband  upon  the  wife,    when   the  woman 
did  not    change   her  place   of    residence   after  r.r.rriage^ 
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12  TIass.    353 

Taere   the   marriage   is  a  marriage    de   jure   as   v/ell   as   de 
facto,    thsn  thxe   lav/  imposes  upon  the  wife,    by  virtue    of  the 
marriage,    the  domiGile   of  her  husband*     But   when  the  marrit  £e 
is    illegal,    althovieh  the  parties    intended   it    to  be    lec;ally   sole» 
nized,    tiaen   the   dcuiicile   oi    the  husb£.nd  is   imposed  upon  the 
wife   only  '«\hen  a  change   of    i-Bsidence  has  been  affected  by  the 
wife    in  conformity  with   such  supposed  marriageo      If    they  do 
not    live    together  then   there   is   no   C'^nge   of   doi.iicij.e. 

The  theoretic  unity   of  husband  aixl  v/ifa   asserts   itself 
in  the  fact   that   the  domicile   of   the  wife  parttkes   of  herhus- 
band's   danicile    instantly  upon  the  celebntion  of    V.e  :narrit:ge 
ceremony,    even  before    she    arrives  at  his  place   of   daaicilec 

The   wife    so   long  as  there    is   no   legal   cJ'Ound  for   separation 
cannot    select   her   ov-n  domicile,    either  wit::  or  v;ithoMt  the 
consent  of  her  husbanii, 

?.ut   when   there   is   ground   for   separation   she  may   ccquire 
c  domicile  irij.ependent   of  jier  husbtrd   for  t-ie  purpose   of  giving 
the   court   jurisdiction   of   the  divorce    question. 

Thus   far  we  have   considered  the  general  principles   of   the 
subject,    by   v/hich  we    deten:iine  the    status   of   tiie  parties,   'Ve 
will   now   consider  the   different    classes   of  persons   T.?iuoe   status 
is    determined  by  daaicileo     You  will   re!-"-eraber  that    ':.h2re   are 
natural   or   artificial  persons,    or  to  use   the  langu- ge   of  the 
Lawyers   upon  the  Gontinejit,    -natural  persons   or  juristic  periions 
These  persons  may  be    either   citizens,    aliens    or   subjectSo 

Subjects   are    those   bom  vithjn  the      dominon   of   the  rlingj 
that   is  within  the   allegiance   of   the  Cro;7n  of  England, 

Ordinarily   spealdng  a  person  born  within  the    territorial 
limits   of  a  country  whether   it   be   a  republic,    a  kingdom  or  an 
Empire,    is  a  subject   or   citiaen«        But    it    is  not   necessarily 
so,    •    Suppose   this   country  were    invrded  ]^y  an  alien   array  and 
v/hile  here   a  child  should  be   born  in  the  Camp   of   the  ''inemy. 
That   child  vrould  not   be   a  citizen   of  tlie  United  c;tates,      ''hyV 
It  was   not   boi-n  within  the   allegiance   or  protection   of  the 
Governments     l:o   such   case   Jias   arisen  in  this    countryo      But  a 
case  arose    in  England  at   an    early  day  where   it  was   held  timt  a 
child  thus  born  was   not    a  British  subject   because    it  was  not 
born  v/ithin  the  protection  or  allegiance    of  the  crown. 

7  Coke   16  Ao 

oOo Oct.    27th,     1903. 
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The    cliild   of  an  alien  if  l^orn   v/ithin  the  allecirr.ce  r,   is 
a  subject,    if  the  parents  are  within  the   daninon  of   t"i3  ""inc. 
Children  horn  ahroad    during  l.  time   of  rehellion  are    suDJects 
hy  statute, 

29   Clias,  ,    Chapt .    6. 

The   children  of   amhassadors  horn   ahro^.d  are   suojscts. 
Here    the    doctrine    of  extra-territorial  law  cones   into  .'iley o    -'he 
ambassador  carries   his   territory    with  him.      Tre    cjiilc"    horn 
in  the  American  lecation  is   horn  on  AJ^ierican  soil,    a:.d  v/ithin 
the   allegiance   and   protection   of   tlie  United  '-!tateso      This   does 
not    extend  to    envoys   or  ministers ^    they  have   no  extra- terri- 
toriality,. 

It  was   enacted  at   an  early  day   in  England  that   the  irin:j's 
children  wherever  horn  were   of   the  nohility  to   inherit    the 
crown© 

Recently    it  was    enacted, 

7   Vict.    63, 
that   children  are  British  subjects  whose  parents   are   ter;ipo:'t.ril: 
abroad,    and  are   to  be   considered  as   natural  subjects   r?;d   C£'p~ 
able   of   inlieritinGu 

We   have    in  this    country  a   great   many  naturalizcc".   citiziens. 

In  England   until   recently  a  naturalized   subject   could 
not   be  created  except   by  Act    of  Par  liament .  It   v;as   con- 

sidered an  act    of  temendous    dignity  and   importance.      The  act 
of  making  an  alien   a  naturalised   subject   v/as   one  of  great  no;i- 
ent,    quite   different    from   the  whoesale  methods    emplo^.^ed   in  t'.is 
coimtry.      (    I   read   in  the  paper    the  other  day  that   a  Tudge    in 
New  York  naturalized  1600  hundred  persons   in   one    day;    'Vnen 
once   created  a    subject,    he    was  entitled  to   the    saine  privileges 
as   natural  born    siibjects,    except    that  he    could  not   ba  a  member 
of  the  Privy  Council,    or  hold   office  un^er  grants,    etc.   An 
alien   could  not  be   c.dmitted  as   a   citizen  unless   he   had   oeen    in 
the    country  seven  years  and  must   have      received  the   sacrament 
of   the  Lord's   c-upper   \<ithin   one  month  before   the  bringing   of 
his  billc 

Great   Britain  had   denizens,    who  were  aliens,    born  ebrood, 
who    received  as  a  matter  Of    grace  from  the  King,    letters  patent 
to  make   him  a   subject.      The   denizen  might    take   lands  by  pur- 
chase  or   devise,    but    not   by   inheritance,    because  his  parents 
had  no   inheritable  bllod,    and   therefore    could  not    transmit. 
Issue  born  before   denization  could  not    inherit,   but    issue  bcm 
afterwards    could. 
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^^atural  alleciance    is    due  from  all  men  born  within  the 
King's   dorainon   iminediftely  upon   their  "birth. 

It    is  said  "by  sii"  V/ra,    Plackst  ono   in  his   Cornnientaries , 
Blc,.ckstone,    p.    370, 
to  be  a   debt   of    gratitude  which   cannot   be   altered  by  time, 
place   or   circumstances,    nor  arything  but    the   xmited   concurrer.ee 
of  the   legislatureo        Allegiance  was  perpetual  according  to 
the    common   lawa   Local  allegienace   is   due   from  the   alien  and 
stranger  v.'ho   continues  within  the  King's   dominon.      It 
ceases   the    instant    the    stronger   transfers  himself   from  the 
Kingdom. 

1  Black st  one   370 

2  Kent    63-4. 

A  citizen  is  defined  by  the  fourteenth  Ainendmeat  to  the 
Constitution  vrhich  provides  that  all  persons  bom  or  natural- 
ized in  the  United  c-tates  and  subject  to  t'le  jurisdiction  therecf 
are  citizens  of  the  United  states,  and  of  the  states  v/hereln 
they  reside 3 

Justice  fTiller  says  that  citizenship  in  the  United  estates 
had  never  before  been  defined, 

ViTien  you  come  to  analyze  tliis  amendment,  you  v;ill  find 
that  it  declares,  (1)  Vlio  shall  be  citizens  of  the  United  States, 
and  (2)  That  citizens  of  the  United  States  are  citizens  of  t:ie 
respective  states.   In  other  words,  a  person  born  in  the  state 
of  Michigan,  is  a  citizen  of  the  United  ptates  and  a  citizen 
of  the  state  of  Hichlgano   It  follows  also  that  a  resident  in 
the  Territories  or  ristrict  of  Columbia  can  have  no  citizen- 
ship other  than  citizenship  of  the  United  rtatese 

The  Constitution  recognizes  in  terms  two  distinct  citi- 
zenships i  -that  of  the  nation,  and  that  of  the  State, 

In  this  connection,  and  bearing  upon  the  statement  rna.d.e 
by  Justice  lliller  that  citizenship  in  the  United  states  had 
never  before  been  defined,  I  wish  to  call  your  attention  to 
the  case  of, 

6  Peters  761, 

In  that  case  the  declaration  averred  that  a  person  is  a 
citizen  of  the  United  states  naturalized  in  Louisiana,  and  re- 
siding there,,   /nd  the  question  vas  v;h ether  that  was  equivalent 
to  an  averment  that  this  person  was  a  citizen  of  the  state  of 
Lae   It  was  necessary  that  the  declaration  should  contain  such 
an  avemient  for  the  reason  if  the  declaration  did  not  allege 
it  the  court  could  not  take  jurisdict  ion.   The  Court  decided 
that  this  averment  was  equivalent  to  alleging  that  he  was  a 
citizen  of  La,    If  that  be  thee  orrect  view,  then  the  Four- 
teenth Amendment  of  the  Constitution  was  in  sane  respects  merely 
declaratory  of  what  the  law  was  before. 

Citizenship  in  the  United  States  can  only  be  acquired  in 
conformity  v.'ith  the  Ur.tional  Law,   state  Citizenship  so  far  as 
it  is  defined  by  the  Pederal  Constitution  carjiot  be  modified 
by  state  Action,  A  citizen,  of  tlie  United  states  and  residing 
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within  a    state    is  "by  virtue    of  his   citizenship   in  the 
United  states   a  citizen   of   the   St3.te    in  which  he    rsides  and 
it    is   not   canpetent   for  a   State   by  legilation  or   otherv/ise 
to   deny  him  that    status.        But    it    is   competent   for   a  state   to 
create  a   citizenship   outside   of   tlrat.      It   has  not   "been  done, 
so   far  as   I   know^ 

Children  "born   in  an   invading    array  within  the   jurisc'iction 
of  the   "United  states,    the  father    being  an  invader,    do   not   be- 
come  citizens   of    the  United  states. 

2  Kent   42 

Naturalization   is   the  process  whereby  a   subject   or  citi- 
zen of  a  foreign  nation   is  raade   a  citizen   of  the  United  states. 
The   general  process   of  naturalization   is  pointed   out    in 

USoRoSe    par,    2165 

The   poT/er   to    frame   naturalization   laws    lies   in  Goni^ress 
and   is  vested  by  the  Federal  Constitution. 

UoSoConsto   Arto    1,    par^      4  Sect.    8. 

"Congress    shall  have  povirer  to   establish     an  uniform  rule 
of  naturalization  throughout   the  United  States." 

Justice  Miller,    in  his   Lectures   on  the  Constitution, 
says   that   this  power  is    exclusive,-.      There  are  no   adjudicated 
cases  on  the    subjecto 

Justice  Iv'iller,    Lectures   on  the  Constitvit ion, 
NOo    6  J    p.    76. 

Notwithstanding;  this   citizens  have  been  created  by 
treaties.     YFnen  v/e   took  /Alaska  we   stipulr  ted  in  the  treaty 
tliat   the  people   there   should  become    citizens  of   the  United 
Stateso      it   would  have  been    equally  ccnipetent   to  have  provided 
by    treaty  that    the  Philipinos   should  bee  one    citizensc 

It    is   said   that  Political  allegiance   is  perpetual,    once 
existing  it    carjiot   be   shaken  offo      Thrt    is    the   doctrine   of  the 
conimon  law^      It   \vas   the    doctrine    in  this    country  until  the 
Legislature    stepped  in  and  abolished   it.      The   astonis'iing  thing 
In  connection  with  this  ma.tter   is   thc.t  the  judicial   depart'._:snt 
of  the   government    hsvS   taken   one   attitude,    and  the  political 
department   another.      The   United   States   of  /Lr.ierica  by   its  Polit- 
ical Department  has  always   maintained  tint  there    is   no  plr.ce 
for  this  doctrine  of  perpetual  allegiance   in  a  government 
like    oursr        But    nowlthsta,nding  this,    the   Judicial   '  epartment 
has  adhered   to  this   doctrine    right   alongo 

This    doctrine   of  perpetual   allegiance   kis   upheld  in 
thecase   of, 

3  Dall.    133(1795)       . 

It  was  held  in  this  case  that  allegiance  creates  a  tie 
between  the  government  nad   the  citizen  of  a  contract i;al  nature. 
As  it  takes  both  parties  to  qualify  a  contract,  therefore  a 
citizen  cannot  cliange  his  allegiance  without  the  conrent  of 
the  government.  V.hen  you  come  to  analyse  that  state:;i£nt,  you 
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will  find  that   it   rests  upon  a  fiction.     You  know  that   as  a 
matter   of    fact,    you  have   never  cDntracted  with  the    ^overnnent 
to  give   allegiance  for  protection. 

This   doctrine  was   carried  to   an  extreme   length  in  the 
case  of 

2  Cranch,    82-3, 
which  is   the  most    interesting  and    certainly  the  most    startling 
case   in  its    results  of  all  the  cases     that  I  know  of.     Mr. 
Williams  was  at   one  time  an  American  citizen,  lie   '.vent    to  Fra^ice 
to   live   and  became  naturalized  and  after  he  had  "become  riatural- 
ized  he  was   offered  and   accepted  a   commission  in  the  Prench 
Army,        Mr,   Williams  was   tried  for   accepting  a  comnisnion 
from  Franca   and    coniniting  acts   of  hostility  against   Great 
Britain.      There  was   no   doubt  but   that  he  was  at    one   time  a 
citizen  of  the  United  states,   but   he    said  that  he  had  become 
a  citizen  of  France,    and   so  had  a  ri^t  to  perform  these  acts 
and  accept    the  commission.      The   Court   held  that  allegiance 
W3ls  perpetual  and  could  not   be   shaken  off.     The  Court   said" 
Members   of  a  community  are   bound  to    each  other  by  a  compact 
which  no   one  party  can  dissolve  without   the   consent  of  the 
other.      The   court  also    said  that  v/hen  a  foreigner  presents  him- 
self for  naturalization,   we   do   not   know  and  cannot    inquire 
into  his  former  allegiance.        Thisstagment   is  not  true,   for 
we  not    only  can  inquire,    but   we   do    inquire. 

Very   soon  after  this    decision  the   question  came  up   in 
two    cases: 

2  Cranch  64 

7  l/yOieaton  283 
■, Finally  we   have   the  question  squarely  presented   in  the 
case   of, 

3  Peters   242, 

,    In  this    case     a  woman  v/ho  was  born  in  Chariest ovm,    S,C, 
married  a  British   officer  during  a  temporary  occupancy  of  the 
city  by  the  British  dvir  ing  the  War  of   1812,    and  after   the  cess- 
ation of  hostilities   she    went   with  her  husband  to  live   in 
England,      Subsequently  there   arose   a  question  in  the  United 
States   touching  her  status  as   a  subject   or  alien.    If   she  was 
a  subject   she    could   inherit,    and  if   she  was  not    a   subject   she 
was  not   entitled  to  inkerit.      It  was  held   that  the   voman  did 
not   by  such  marriage   cease   to  be  a  citisen  of   S,    Carolina. 
The    reason   given  by  the   court  was  that   no  person  can  by  any 
act    of  his  own  v/ithout    the   consent  of    the  government  put   of  his 
allegiance   and  become   an  alien.      Because,    the   court    says,    if 
it   were   otherwise,    tl^n,    a  woman  alien  could  by  marriage  be- 
come   ipso  facto  a  citizen  and     entitle    to  be  dowered   in  his 
estate,    v/hich  is   c  cntrary  to  law.      This   is   reasoning  in  a  circle 
but    it   is  based  upon  a  passage   from  Coke   upon  Littleton  and 
however  the    thing   seems    to   usa   so   learned  a  man  would  not    reonon 
in  a  c  ircle, 

oOo— -  Oct.    28th,    1903. 
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L  E  C   T   U  R  E   IX. 
oOo 

In   1838  Congress   declared  the    right    of   expatriation.   Un- 
til this   time  the    right   was  not    recognized  "by  the  Judicial 
Department  of  the  Goverrcient,    although  the  Political  Depart- 
ment  had  always    asserted   it, 

A  very  interesting  series   of   articles  are    inmning  through 
the   Century  Magazine  "by  Andrev;  L',   ^hite,    for  nrnny  years  the 
Ambassador  of   theUnited  jqtates  to  Germany   at  Berlin,    .in  v/hioh 
he   tells    of  his   experience    in  that  connection,    end    s(:.:e   of 
them  are    \'ery    instructive,    and  all    of   them  are    ^-ery  fi^jiiy,    so 
a   reading  of   these   articles  would  he   interesting  and  to   some 
extent  profitable. 

This   question  has  been  discussed  from  a  purely  political 
standpoint    in, 

Trist,    T^aw  of  Nations,    Vol.   I,   p,   231. 
He    says:    "That    the    doctrine   of  perpetual   allegiance   finds  no 
countenance   in  the  Lav;  of  Nations   and   is   in  direct   conflict 
with  the  incontestable   rule    of   that   law," 

Itr,   Lewis   Cass,    Secretary  of   State   in  1857,    instructed 
the  minister   at  Berlin  that    the    doctrine  of  perpetual  allegi- 
ance   is   a  relic   of  barbarism  which  has  been  disappearing  from 
Chi"iBtendom  during  the   last    century. 

As   I   said  before   this   conflict    continued  between   the  jud- 
icial and  political   department   until  July  27th,    1868,    v/hen 
Congress  passed  a  law  declaring  the    right   of  expatriation. 

England   followed  suit   very    soon  after  and   in  1870  the 
British  Parliament   passed  an  act  providing  for   a  general  nat- 
uralization law.      This  Act    of  Parliament,    among   other  things, 
provided   that  the    following  persons  might   renounce   their 
allegiance   and  elect   what  political    status  they  shall    ass\ime: 

(1)  Any  person  who  by  reason  of  his  havinc  been  bom 
within  tlB   dcminions   of  her  Naj  esty   is   a  nvturalborn  subject, 
but    vih'o   is  also   at    the    time   of  his  birth  under   the   laws   of   a 
foreign   state   and   a  subject    of   such  state. 

(2)  A  person  born  outof   the  Brist  is  h  daninion  v;hose 
father  was  a  British  subject. 

It    is   very  stran^    that    there    shoxild  be  such  a  disparity 
of    -views  of    the  Political  and  Judicial   Departments   of   the 
U,S,    on  this    question.      There   is    one   notable   instance   in 
which  the  Executive  Department   insisted  against    the   doctrine 
of  perpetual  allegiance,      A  certain  ITartin  Custer  was  a  fugi- 
tive from  justice   of  the  Austrian  government.     He   ca^ne  to  the 
United  states  and  declared  his   intention  of  becoming  a  citizen 
of   the  United   states,   but   before  he   became  naturalized  he 
went    to   Smyrna  and  was  there    seized  by  the  Austrian  Goveriiner.t . 
An  American  llan-of-War  happened  to  be   in  port  at   that    tamo 
and  he   appealed   to  the  captain   of  the  vessel   for  p  i-x)tection, 
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and  the  captain  kew  he   was  not   an  /jnerican    citizen,    "but    tlst 
he  had  declared  his    intention   of  "beconinc  a   citizen   of  the 
U.S,,    and  he  thereupon  ordered  the   surrender   of  Ilartin  Custer 
hy  the    Austrian  aut  Ixrit  ies.      They    refused  to  surrender  him. 
And  the    Captain  cleared   the   decks    of  the  gunhoat    for    action, 
and  when   the  Austrian  authorities    saw  that   the  captain  meant 
business   they    surrendered  Ilartin  Custer.     He   was   taten  ahorad 
the  Ameri.  can  boat   and  carried  to  America.      Thereupon  diplor.ictic 
negotiations    arose  between   the  U.S.   and  Austria  in   vhich  it 
was    claimed  by  Austria  that  the  American  captain  had    exceeded 
his   authority  and  demanded  the  return  of  Hart  in  Custer,      It 
was   claimed  by  the  U.S.   that  Ilartin  Custer  v/as  taken   in  Smyrna. 
beyond  the  territories   of  Austria  and   outside   ihe  r::^::i  of   its 
laws,    and  upon   that   point   the   Austrian  Governiuent  v.s-.s   willing 
to   accede   that    the  United   states  had  not   committed  any   v/rong 
against    it.      The   real  gist    of  the    controversy  v.as   overlooked. 

•         r 

It   was   a  good    deal  more  pleasant    to   crawl   out   of   a   small  hole 
quietly  than  to   fight   over   this  man. 

The    Supreme  Court   of  Kentuclqy  in  the   case   of, 

9  Ky.    178(1839} 
held  that   the   doctrine  of  expatriation   ^las   a  fundamental  Amer- 
ican doctrine.      And    that   in   the   absence   of  state   reculation 
upon  the    subject   the  citizen  may  abjure  his   allegiance. 

How  did    they    get    around  the  point   tlmt    it  cannot   be  done 
without    the   consent   of   the    government.      The   supreme   Court   of 
ICy.    said   v/e   will  presume   that  the   governnent   coaents. 

The    riglit   of  expatriation  was   declarSd  by  Congress   in 
1868,      Up    to  that  tine   the  decisions  of  the   court  v/ere  based 
upon   ^e   the   cominon  law  authority,    and  the    first   case    v^ich 
arose   under   the   statute  arose    in  the   City  of  Detroit    in  the 
case   of 

16  ?ed.    Rep.    211. 
At   one    t  tne   the   state    courts   held  that   there  was  no   li.  billty 
for   injury  against   the  municipality  by    reason  of  defective 
sidewalks,   but    the   federal   courts   held  that   there  wos    r.uch  a 
liability,    so  whever  there  v/as    such  an  injury  there   vras   a  great 
scramble   to  get    into    the  Federal  Courts,      The  plaintiff  was 
injured  ard  brought  suit    in   the  Federal  Court    in  Eetroit   claim- 
ing  to  be   an  alien,     Vliat    v/ere   the  facts.      The  \7hole   case   turned 
upon  that  quewtion,      ohe   had  been  born  in  France   of  French 
parents   and   came    to   this    country   when   she  was    six  or   seven 
years   of    age.      She    was  never  naturalized.      In  1863   she  married 
an  American   citizen  and  by  virtue    of   such  marriage  became   an 
American   citizen.  She   lived  with  him  about   fourteen  years 

and  was   then  divorced,    and  married  a  native    of  France.      The 
Court   held  that   by  her  marriage   with  a  Frenchman  she  beceone  a 
citizen    of  France   and   to.s  an  alien  and  entitled  to  maintain  her 
action   in  the  Federal  Court.    The   opinon   in  that    case   was   de- 
livered by     Judge  Brown,    at    that  time  District   Judge    in  Detroit, 
and  bow   one   of  the   associate   Justices   of    the   supreme  Court    of 
the   United  states. 
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If  a  person  is  not   a   subject    or  a  citizen,    he    is   an  alien. 
All  persons   born  out   of  the  allegiance    of  the   crown  are  aliens. 
In  the   United  states,    everybody   is   an  alien  xrho   is   "born   out 
of  the   jurisdiction  and  allegiance   of  the  United  states. 

At   Cornmon   Law  an  alien  could   take,    "but   not  hold   land.    The 
King  could   take    them  frora  him.      The    reason  hein^  that  utl^rv/ise 
the  country  mi  gilt   bee  one  subject    to   foreign  influence,    and   also 
as  a  punishment   for  his  presuriiptiono 

1  Black,    372, 

Puch   laws   9,s    that    are    VBry  largely   the   result   of  public 
sentimento      In  most    of  the   sta.tes   of  the  union  these   dis- 
abilities have  been  wiped  out   by  statute,    and  no^7  there   is   con- 
siderable discussion  w^iether  or  not    they  shell  not  bs   reinsts,te  d 
But  because    they  hs-ve  been   v/lped   out  by   statutu    it   is   not   right 
to   consir'er    they  have   no   .  place   in  the  administration 

of  justice,    because   -t^ey  have.        It   was  not    very  many  years 
ago  that   this   ancierivi.-<ibctrine   that  an  alien  cannot   hold   lands 
was   invoked  and    enforced   in  the    state   of  Michigan,      The   old 
doctrine  was  that    c-n   elien  might  not  acquire   title    to  real  pro- 
perty by   descent    or  mere   operation   of   law*     He  had  no    inheri- 
table  blood.      Neither  could  he   take  by  curtesy  or  dower.     Yoti 
will  find  this    ca-se    in, 

21  ^'ioh,    24 

22  Mich,   322 
25  Micho   303 

The    same    case    came   up   three   tl^nes.        The    case   is    certainly   in- 
teresting as  a  matter  of  history  of   this    state   and   it    is   certain 
ly  interesting   outside   of  this    state   as   shov/inc  the    sourco   of 
this  old  c  onmon  law  doctrine^      It   gives   some   idea   of    the   ab- 
struse   legal  knov/ ledge   that    clusters   aroud  thir    class    of   cases. 
It   will   also   impress  upon  you  that   there   is   nothing  obsolete 
In  the   law,      A  gentleman  by  the   name   of  Roederer  owned  a   large 
tract   of   land   in  what    is    now  the  populous  portion  of  Letroit 
and   at    the    time   of   the    litigation   was  knovm  as   tlie   Roederer 
farm  and  was    supposed  t o  be  worth  about   a  million  and   one  half 
dollars.      A  certain  Mr,   C,   who  was   a  wealthyland  holder  and 
had   the  time,    money  and  leisure    to    look  into  these   things, 
aufter   some   investigation  cejne    to   the    conclusion  tiiat  the   land 
did  not   belong  to   the  R,   heirs  because   some   of  the    ancestors 
through  whom  thej--  claimed   title   were  aliens   and  that   these 
alien  ancestors  departed  this    life   at   a  time  when  the   coc^rncn 
law  rvile    inhibiting     aliens  from  holding   lands  was    in  fores olf 
tloat   YB.S    so    this  prq^erty  would  escheat   to  the   State   of  I'.lcrA- 
gan   or    to   the  Federal    Government.      Mr,   C,   was   advised  by  many 
learned  lawyers   that   the    escheat   would  be    to  tlie    state    of  Mich- 
igan,       Thereupon  he   applied  to   the  Board   of  Escheats  for  a 
con-veyance.      The  :«oard  of  Escheats   did  not  take  much   stock  in 
his    claims  and  they   told  him  whatever  interest    the    state   of 
Michigan  might   have    in  the  property,    they  would    sell  for   three 
thousand   dollars.      Mr,    C,   having  acquired  this    title,    brought 
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an   &x;tion   of   ejectment    to   oust  Mr.   R.   who  had  "been   in  possess- 
ion  of  these    lands    for   seme   sixty  years   ejad  had  made    irnprove- 
ments  and  paid  the    taxes   thereon^      It   was   held  "by   the    court 
that   the  person  throu.;;?i  wJiom  they    claimed   title  was  an  alien 
and   inc£-pc'"ble   of  transmitting  the    title  to  them  and   that    t}iere 
was   an  escheal;  to   the   state    of  Michicano      This   case   Y;as  finally 
carried   to   the   Federal  courts,    and  it    is   a  very  interesting 
and  extensive    litigatiOHo      The   briefs    of  the    council  are  very 
full   and  tha    opinon  of  the   courts   very  leai'ned, 

Puppose   a  Frenchman   and   a  German  make  a   contract    in 
Brazil  0.1,6    corae    to   this  country  to   sue  upon   it.     Have   they  the 
right  to  c  one   here   to   d  0  that?     The    courts   say   they  ixve   no 
right,    "but    tlie    courts  may  hear   them   a3  a  mai'.ter   of   c:.:iiity. 

Thi'j    Question   came   up   in 

79  Mich a   333. 
Some  Philadelphia,  people  made   a    contract   with  some  Tefv  York 
people   to   build  a  railroad  along   to  the   southern  shore    of  Lake 
Superior  froa  Duluth  to  p^aulte    Ste^   Marie.      The   road  having 
"been    canpleted,    the  contractors    claitiied  that    tliere  was   due  them 
over   one  million  dollars  o      The  railroad    ccmpany   insisted  that 
there  wa3  nothing  due   upon  ths   contract.      The    work  v/as   c:one  in 
Michigan,    but   none   of    the  plajntiffs  are    defendants    resided 
in  Michigan.      It  became   apparent    to   the  plaintiffs   thet  it 
would  take    three   o«r  four  years  to    reach  the   case   if    ttie  bill 
were  filed  in  New  York,    and   they   did  not   thing  it   v,'yi;]d  vz.y  to 
wait  that    long,    so  one  fine  m.orning   there    vas    filed  in   the 
office   of  the   County  Clerk  at   Detroit     by  the   lawyer   of  the 
plaintiffs   against   the  the  persons  vho   constituted  the      con- 
struction committee    of    the  railroad   claiminf  damages   to    the   ex- 
tent  cf   something  o'ver  a  million  dollars,      Within  one  hour 
after  this  declaration  had  been  filed  and    service   of  procees 
had  been  had  an   appearance  was  entered  and  a  bill    of  particu- 
lars was   demanded,    and  a  bill   of  particulars  v;as   filec  within 
^n  hour,    and  within  another  hour  a  plea  was   put    in,    and  the 
Case  was  brought  to  issue   and  a   nbticc   of  trial    v:a-s  :jiven  ■ 

and   the    case  was  puc   upon  the  docket  0      The  Circuit   rv^:-ce  wuien^ 
this  case   csjne   up   wanted  to  Icnow  what   this   case   was   and  hew  it 
came   there.     He    asked  to   the  v'^lerk   to  brin^-  him  the    files   nn 
the   ctvse,    and    after   looking   tlip    files   over,    he    discovered  just 
what   has  been   stated,    and  upon  his  own  motion  struck  the^  case 
from  the   docket   and    said  he   would  not    try   it.        lie    said  thet 
the  plaintiffs   could  not  make   the  tax  payers  of  Michigan  pa'.'- 
the   expenses   of   their  litigation  and  that   thqy  had  better  go 
back  home   and   fight  it    out  there.        The   Judge  was   authorised 
by   the   Board   of  Auditors  to   employ   counsel   and    tlie  matter  was 
argued  in  the    supreme   Court,        There    is  a  provision   of   the 
Constitution  that    says  that   citizens    of    each   state    .-hall  be 
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entitled  to   all   the    riciits,    privileees,    anc     imrniuiit  ies    of 
citizens    of   the    several    states.      The      Judge    said  tloat   he    did 
not   propose  as    a  matter   of   comity  to  extend  such  curtesy  to 
the   people    from  Philadelphia.      The   case    vjas   argued  with  a  cood 
deal  of    spirit    on  hoth  sides.      The  Court   held  the   case   under 
advisement  for   a  long  time    to  the   surpise   of   everylicdy  and 
finally    ^ve   an  opinon.      The   court   held,    Justice   Camphell   dis- 
senting,   that    it  was    the   duty  of   the  Judge    to  entertain   the 
case,      A  rather    startling  result   I    thought,      I   was   the  cou.nel 
which  represented  the   Judre ,    therefore  I   thought    it   was   start- 
ling,     I   think   it    is    startling  still,    for      if  this    doctrine   is 
sound,    it  means   just   tMs;      there   is  nothing  to  prevent   citi- 
zens  of    states   where    the  courts  are    crowded  from  coriin--  here 
and    dumping  their   controversies    into   our   courts   and  upon  our 
judges   to  whose  pay    they   do   not    co  ntrihute   one   farthinC'. 

There    is    another   aspect   to  this   question.      There    is    a 
provision   of    the  federal   Constitution  v/Mch  provides   that 
the  citizens   of  eadi     state    shall   "be    entitled  to   all    tiie    rights, 
privileges   and  immunities   of    citizens   of   the    several    states. 
It    is  a   right  privilege   or  immunity  to  "bring  suit.      To   a 
citizen  oJ^  the   state   of  Nev/  York  has    the    same   right  as   a  citi- 
zen of  the    state   of  ''ichigin  to  "bring  a   suit    in  the    state   of 
Michigan.      In  this    suit    there  wes   no   such  claim  made   and  nothing 
to   show  that   the  plaintiff  was   a   citizen  of    the   United   "tates. 


This   matter    came   up    in   our   supreme   Court    in   the     case 


of, 


Great   Western  R.R.   v^   Miller,    19  llich,    315. 
This   was    an   action  against    a  foreign   corporation  by   the  plain- 
tiff  who   was   a  passenger   one    of   the      defendant's   trains  and  ve,s 
put    off  at   sane  distance    fran  a   station   contrary  to  the   statute 
of   Canada.      The  plaintiff    lived   in   Canada  and   the    corporation 
was   over   there,    hut   the   corporation   could  he   legally  foand   in 
Michigaoi   and  so   he   began    suit    in   the   state    of  :  ic]rJi;an,      /nd 
the    question  was   did    the  Circuit  Court    for    the  County   of  Wt  yne 
acquire   jurisdiction.      The   point   v/as  not   made    in  the   Circuit 
Court    at    all   and  I^iller   recovered   a  lerge   judgment   agai:ist    the 
corporation   and  the  case   was   taken   to  the  supreme   Court,    and 
here    it    occured   to    some    lav.yer  who   had  more   wits   than  business 
to  ask    the  corporation   -wY^j    they  did  not  make   the  point    that 
the  plaintiff    should  have   begun  his    litigation   in  Canada.      The 
argument   thus  suggested  was  made    orally   and  and  Judge Cajipbell 
held  that   v/here    the  parties    are   non-residents   and   the   tres- 
pass  is  committed  abroad,    the    right  of    action   in   our   courts 
can   only  be   claimed  as    a  matter  of    (cmity  and  they  are   not 
coinpellable   to   act    in    such    a  case. 

49   N.Y,    303  15   }:ass.    354        16  Pac.    Rep 

54  Barb.    31        79  T.iich.    33 
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Lli  L  ^  ]1  ™^..-'  II  H  I  ^  s 

A  person  mary  "be   an   r  lien   enemy   in"~f act ,    or  "by   operi.tion 
of  law.        pomestimes   the   lav/  imposes   upon   &   person   ard  his 
property,    the    character   of  an  alien   enemy. 

(1)      An  £lien  enemy   in   fret    is    one   vho   owes   alleci;  nee 
to   an  adverse   belligerent  o      ?or:.'ierly  tliese   persons    were   treated 
as  prisoners   of  war;    their   lii(-es  were   forfeited;    they   v/ere   sold 
into    slavery;    and  they   \ere   at   the  mercy  of  the   crptor.      These 
things  are   not    so  nowo        The   most    revere   treatment    of   the 
alien   enemy  rt    the  present   time    is   to  require  him  to  leave 
the    country  within  a   certain  t  ijne » 

The   ememj's  property   in   the    country  at    the   hreakinj   out 
of   war  was    liahle    to   confiscation.      This    right    exists    to- day 
althovigh  x!e   do  not    exercise    it «      In  t]-:is    coxintry,    however,    it 
has  been  held  that    tlie   right  cannot   he   exercised  except    in 
conformity  with    an  act    of   Congresso 

The   poT/er   to   declare   war   is    vested   i.n     Congress,    so   that 
when   Congress  has   declared  v/ar,    a   state   of   vra.r   exists,    and   it 
was   contenaed  "by  the   government  at   an  early   dc^y,    and  Vr-    Justice 
ptory   so   hela  that  when  a  state    of  war  exists,    the    country  may 
do  that  which   is   usual  and  necessary  for   the   prosecution   of 
the  war,    anc    that    confiscation   of   the  enemy's  property  is  a 
necessary   incident   of  war,    hut   th«  majority  of  the   psupreue 
Court    did  not    agree   v/ith   that   o^iinon. 

8  Cranch,    110 

This   case   grew  out    of  the   Y/ar   of   1312  between  tlie   United 
states   and  Great   T^ritainc 

1  Gall,    553 

1  llewbury  .Admiralty  3  52 

5  Blatcho    231-237 

It  has  been  held  that    this   right    to   confi6:cate   the   alien 
enemy's  property  d^oes  not   extend  to    shares   held  by   one   govern- 
ment   or    its    subjects    in  the  public   debt    of   the    other.    If   Great 
Britain   and  the  United  ctates  v;ere   at   war^    bonds   of   one   c  ountr-y 
could  not   be   confircated  by  the    other.      It  would  be    ccnsidered 
a   great   breach   of    faith  and  v/ould   injure    the    credit    of   the 
country  so  doing   it.        It   v^as    suggested  by   some  people    ignorant 
of  public    law,    curing  the    late  Far  with  Spain,    and  before   that 
when  war  v;as    imminent   v/ith  Great   Britain   during     "^r<5sident 
Cleveland's   administration,    that   Great   Britain  could   not   ^^o   to 
war  with  the   United  estates   on  account    of   the   large   number   of 
bonds  held   in  En  land,    which  we   could   confiscate  o      It    is 
beneath  the   dignity   of  any   nation  to   indulge   in  any   such  thing. 


X.        PRIVATE      I   N  T  E  R  II  A  T    I    0   ::  A  L     L  /.  XI   .        38. 

In   so   doirio   v/e   v/ould   violate    every  r.rinci?    le    of   intern.:  tional 
law  and   good  faith  and  honesty,      v^e  have    the  physical   force, 
"but   not    the   moral   ri^ht    to  do    sOo      ^e   are  physiCclly   E^nd 
morally  too  big    to  inculge    in   such  a  thin,'":. 

Napoleon  was   very  fertile    in  all    sorts   of   expedients, 
He   was  not    rertrt^ined  by  any    sense    of  honor   or  norals.      '.'e   was 
a   lav/  unto   himself.      }Ie    suggested   to  his  !!inister  curin  ,  his 
wars  with  Great   pritain  that   if  England  intended  to   confiscate 
Rn-lish  Government  bonds    if    it   v:ould  not   be  well  to   retaliate. 
His  Minist'^-.r  replied   tl-et  England  v;ould  not    tMnlc   of  doing 
such  .'    thing,    and   if    she  did   she    would   injure   herself  more 
than  she   would  her  enemies. 

Hamilton's   ^"'ork's,    Vol,    7,    Letters  to   Caraillus, 
18  fc  20. 

Another   question  presents    itselfc      Hov/  far  does   the    state 
of  hostilities   affect   the  contractual   relations    of    the  pe.rties. 
It    does   not   extinguish  the    rights   of   the  pcrties,    but   raerely 
suspends   tlieir    right    of   action,      It   is    restored  upon  the  cess- 
ation  of  hostilitieso      The   c<tc,tu':e    of   Li'itations   is   likev/ise 
suspended  during  hostilities. 

If/heat  on,    in  liis  ""^ublic    Int  c   j.av;  says   that  for   a   lialf  a 
ce:tury  prior    to  the   li'rench  I^evolat  ion,    there  was   no   instance 
of   the   c  ongifcation   of  public   debt,    with  t'le    r- ingle    exception 
of  the   silesian  Var   in  1753.      Rilesia  v/as    in  debt    to  Prussia 
anc'   this   debt   was   held    in  Greot   Britain,      And  v/hen  ?rec.'^riclc 
the    Great   got    in  trouble   v/ith  Greet   Britain  he    simply  confis- 
cated the   debt,      Sut  when  peace   was    restored  he    had   to  acicnow- 
led.e   that   debt   and  paid    it  o 

Tuttle's  History   of  "Prussia,    Vol,    2,    pp. 
183-7;      Vole    3,    ppo    184-256, 

These  are    "the   only   two    instances    in  w^iich  oo  nf  iscc.t  ion 
of  debts  Wc  s    every     attempted   or   s \:igi:estedj     Napoleon   sug  ,ested 
it   a'Td  Erec'erick   the   Great   attempted   it  o    The  public   opinon  of 
Christendom  v/ould   not    tolercte    such  t    thing. 

An  alien  enem;/  may  not   brin,.    suit,    but    if  we  perr:it   him 
to    reside  here   durin-     hostilities   t te n  v/e   relieve   him,    for 
the   purposes    of    that   case,    of   tie   cliaracter   of   an  t-lien  enemy, 
and  his   personal  property   is   entitled  to  protection,    ind  he 
may  bring   suit,  So  that   tlie   Spaniards  who   were   alien  enemies 

and  might  have  "been   conipelled  to   leave   the    country,    so   long 
as   they   v-ere   perjoitted    to    resice  here,    tlieyv/ere   accorded 
the   rights   of   citizen?    to  prosecute   a   suit   at    law. 
It  was    so  held   in, 

I  Lord  Ra^ondj    262 
10   Johns,    69 

6  Einney  241 

so  the  rule  as  t  o  an  t  lien  enemj'-  bein;,  unable  to  maintain 
suit  applies  only  to  alien  enemies  not  residing  -  ith  usc 

The  rule  that  an  alien  enemy  may  not  prosecute  a  suit  is 
very  well  illustrated  in  the  case  of, 

II  ^^allo    259, 

This  case    shov;s   how  far  prejudice  may  be    carried   in  the 
case    of   wf. r. 

In  this  case   the   United  c-tates  had  filed  a   libel   in  the 
Pi  strict    court    to   declare    c  forefeiture   and   sale    of   defendant's 
personal  property. 
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The    defendant   v/as  a  ."^r,   rcVey  c-,nd   it   v.-as   c  ai tended  that  he 
had   suffered  a  forfeitiire  becaue  he  was  a    rebel  and  hed  ad- 
hered to  the   Confederate   GoveriT.ient,      This  was  a  proceeding 
in   renie      In  such    an.  action  the   f;overni;ient   does  not   proceed 
pc^ainst    any  persono      The   so''^ernT:ient  proceeds   egainst  the   tMng. 
In  this  case   the    thing  v^^^.    stock  in  a  corporation,        I)i  such 
a  case   piihllc   notice   is    given  of   the  proceeding,    and   all  persons 
viho   claim  a:y   ri^ht,    title   or   interest    in  the   thin,,   ire    en- 
titled to  cane    in  and    defend  their   claim,      IcVey  came 
in  and    set   up   his    cl  .im  t  o  tMs  property.      The   Attorn^  General 
for   the   United   states    came    in  and   mec.e   a  motion   that  the 
appearance   of  I'cVey  be    stricken    from  the   files  upon  the    .jround 
that  the  defendant  v;as  an   aJ.ien   enemy,    and  was  not    entitled  to 
appear   in  court.      Just   as   if    that  was  a  reason  w>y  a  man  should 
not  be  allowed  to  defend  hisproperty  vhich   tiTe   {government 
seeks    to   tske    away  frraa  himo        The   motion  was   granted^    The 
defendant   rboucht  a  vrit    of    error  to  the   supreme   Court    .j    and 
it   v/as  here   objected  that  he    could  not   do    so,    as  bringin-;  a 
•writ    of    error  was   the  brinin,"    of   a  new   suit,    and  he   had  no 
right   as   an  alien   enemy  to  bring  a  suit    in  the   courts   of    tMs 
country.      The    pupre.ne   Court   said  that   wiiile   a  writ    of   error 
was  technically  a  new  -  uit ,    still   in  its   essence   it  v;as  a  means 
of  defense,   and  anybody  cited   into   court  had   a  right   to  show 
cause  why  his  property  should   not   be   confiscated.        Jixstice 
Swayne    in  delivering  t  ]Te    opinon   of  the    court    seid   among   other 

th ing s ,    t hat v/hatever  mny  be^  the  extent    of  an  alien   enemy's 

right    to  sue    in  the   courts   of  a  ho s t ile"  country,    it    is   clear 

t  h aT'he"'"^   1  ia  ble  _  .t  ,o.„b  ^....s^l^x  a  ^~^J^.'^.  J^AOli^-^jyijOi  2y2®. I 

right    to   use  all  the  means   and  appliances   of  defense. 


Executory  contracts  with  an  alien  enemy  or  even  with  a 
neutral   if   they    cannot  be  performed  except    in  the   way   of 
commercial   intercourse  with  an  alien  eneiT]y  are  avoided  by  a 
declaration   of  v/er, 

72  UcSo   377 

7  Ellis  &  Black.    763 

A  citizen   or  neutral  becomes   an  alien  enemy  by   operation 
of   lav/  or  is    treated   as  an  e. lien   enemy  if  he    continues   to 
reside   in  the   enem;:,'   country  after   declaration  of  war  and  the 
openin.i    of  hostilities.      The   Spaniards  v;2co   remained  v.  ithin 
our  borders   after  the  declsration  of  war  became    v.lth  respect 
to  his    country    an  alien  enemy   ^  nd  his  prcperty  v/herever  found 
was   subject    to   confift^cati   on.      This    character   of   r-lien  enany 
is   impressed  upon  the  property   of   t'-^  e  citizen  v/ho   remains   in 
the    enany  country.      This    doctrine   is  largely  the    result  of 
necessity^      It    is   essiimed  th£.t   all  persons  residing    in  the 
enemy  country  are   enemies,    and  all  persons   residing   in  our 
country  are    friends.     The   Coufft   hr  s   neither  the   time    or  tVie 
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disposition  to    inquire  as   t  o  the    state    of  heart   of    t' e   in- 
di    iduel  affected^ 

The  Venus,    &   Cr-^nchj    253, 

A  briti^h  si&jeot   had   oecome   a  n£..turalized   citizen  of  the 
United  Stater,,    and    after  h-  vi  n^:;  hecone    thus   ncturalized  he 
went  heck  to  En  land  and   there   enscced  in    trade e     After  the 
decDaration   of  v;ar  hetv/een  Great   Britain  and  the   United  states, 
hut  before   the  fact   could  have  been  kno.n  in  Enijland,    his 
vessel  ladsn  v/ith  ., cods,    sone    of  Y,'hJ.ch  vras   the  property  of 
Ajnerican  citizens,    sailed  frcii  Liverpool    for  T'ew  York,,   Yliile 
his    vessel  thus   Icden  v/as   on   its   way  froa  Liverpool  to    -Tew 
York,    she    V3&,s   captured  by  thi^United  states  Privateer  I'ouvjles 
and  taken  to  Bostan,    and  the   vessel   s  M    carp;o  was   conc.ei.med 
as   l?wful  r^rizec  He  v/as   domiciled  in  the  enemy  country  and 

continued  to  reside    there  after   the   deciaration  of  war  and 
when  his  vesse]   was  captured   she  was   engaged   in  an  unlsv/ful 
enterpize,      that    is,    euga   ed  in  trade  betv/een  the   ener.iy's 
country  and   ourso 

The    same    question  came  up   a   very  fev/  nonths  c^fter   in  the 
case   of, 

The   IPrL'iciSy    8  Oranch,    335a 

Mrc    Thompson  was    a  native    of   Scotland,    and  b  ec?-ne    a  natur- 
alized citizen   of   tl-el'nited  states   in  1793.   'le   remained  here 
until   I8OI0      In  1803  he    settled   in  Glasgow  where  he    continued 
to  do  business  until  the  declaration   of  v/ar  between  tl^   United 
states  and   Great  Britain   in  1612 o      Upon  hearing   of  the   declar- 
ation of  war,    he     ceased  to   do  business   in  scotlond,    and  devoted 
his   entire  time   arrancing  his    Interests   so    tiiat  he   mijht   return 
to   this   countiy  e      This  he   finally  accomplished   in   1813.        The 
ship  Prancis,    having   on   board  a  cargo   of   good   of  v^icji  >.e    ovmed 
one   third,    sailed    from  [Scotland  July   16,    1812   for  ITew  '.'ork, 
'",he  was  captured  by  a;i  /jnarican  privateer  and   tahen  to 

iTew  York  where   the     cargo  was   libelled  as   enemy's  prop^i-ty, 
and   it   v/as   held  u.pon  the   a.uthority   of  the  case    of   the  Venus, 
8  Cranch  253,    that  the   pr  cperty   of     Thompson  v/as   properly  con- 
der.ined   as    lawful  prize  c      VJhy  was   this?      It   v;as  because   Thompson 
remained   in  the   enemy  court  ry    after  the    declaration   ofv/ar» 
The    Supreme    Court    said  we   cajiaot    inquire    into   his  mental  con- 
ditionc      We  do  not   knov/  T;^y  you   stayed^      It    is    svif fie  lent  for 
us   to   know  the.  t  you  did   stay,    and  because   you  did   stc^y  t::e 
law  impresses  upon  you   the  cht.racter   of  an  alien  enemy c 

In  the  i-!EScase    of, 
The    St  6    Lav/rence,    9   Cranch,  ;.120 
Kro   Pennam  purchased  goods   through  am  agent  in  Great  Britain 
some   time  prior  to   the  declaration  of  war   in  1812,      But    they 
were   not   sMpped  until   late    in  I-ay,    161J3c       'e   claimed   it  was 
impossible    to  m.ake   the   shipment    sonner,    but    the   Coui-t   held  that 
the  cargo   was   lav/ful  prize i,        Justice   Story  said  to  permit  a 
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citizen  to   withdraw  goods  from  the   enern;'"  country  a   Ion.   time 
after  war   is   declared   on  the  pretence    of  their  h;  ving  "been 
purchased  before    the  war,    ^/ould   lead  to  much   injurious    con- 
sequences  and  would  hold   out    strong  temptations   to    evex-y 
species    of   fraudulent    and   ille    al   traffic  with  the    ene-^. 
The   ?reunsch£..ft,    i  Y/heat.    105. 

A   london   firm  composed   of  Br:.tish  subjects,    and   tr.e    claim- 
ant  was  a   native    of  Lisbon,    "^''ortugal,    and  domiciled  there, 
although   doing  business   and   established  in  London,    shipped 
goods    c"t    the    risk   of   and   on   a,ccount  of   the   Lisbon  partner. 
The   cargo  and    vessel  was    caidonned  as   lav/ful  prize.      The   Court 
held   that    the   commercial   d  anic  ile   of   the   house   impressed  itself 
upon  the   goods,    and    that    they   were   lawful  prize  wherever  may 
have  been   the  domicile    o      the   partners.      The    trade    of  puch  a 
house    is    deemed     a  hostile    trade. 

The   Prize   Cases.      2  l!-lack(U.S.C  .C  . ;    635) 

These    cases  present    all    the    features  pertaining  to  the    law 
of  prizes    in  v/ar,      ^Ir^    Justice   Crier,    speaMngfor  the    Court, 
puts   the   question,    "^'/hat    is    included   in  the    term   "enemc/'s 
prop    rty"?      That    covers   the   whjole   ground.  If   it    is    enemy's 

property   it    is    liable    to  be    seized,    if   it    is   not   enemy's  pro- 
perty   it    is  not    liable    to   seizure,      '-'e   ask,"    Is  the  property 
of  all  persons    resicing   within  the  territory  of  the    states  now 
in   rebellion   captured   on  the  high  seas   to   be    treated  as   enemO'''s 
property,    whether  the  owner  be   in   arms  against    the   govenruiient 
or  not?"        '^e    says,    "Supi:'Ose   the  person   is  kept   within  the 
enemy's   country    against   his  will,    shall   his  property  be   cap- 
tued?"      ':Ie   then  answers    the  question,    "The    right    of   one   belli- 
gerent  by   direct    force,    not    only   to   coerce,    but    to  cripfle 
the    resources   of   the   other  by  seizure   and   capture,    is   the 
necessary  result   of  war.      The    comnierce    is    Cc.lled  the  sinews 
of  war,    and   the  belligerents  have   a  right    to   cut   these    sinews 
v/hen   found   on  the  hi^h  seasc      All  persons   residing    vathin  the 
territory  v;lTDse  property  may   be   used  to    increase   the    r-;venues 
of  the  hoF-tile   peer   ere    lieable   to  be    treated  as    enemies, 
though  not    f oreignerso" 

U.S.    V.   ::rs.   Alex,^  nder,    2  vrall.    424. 

In  this    case   the  cotton    crop    of  ilrs.    Alexander  had  been 
harvested   during  the   occtjpation  by   the   union  troops.    They 
v;ere   afterwards   forced   to    -.ithdrav;  by   the  hostile   forces,    and 
upon   regaining  the   country,    confiscated  the   cotton.        It   v/as 
said   that    she  was    a  Loyal  Union  woman.      The   Cou:n;   held  that    it 
could  not    inquire   as   to  wtether    f.he  was   loyal   or  not.      The 
Court    cannot    inquire    into   the  personal  disposition   of   the    in- 
Mihabitants   of    tls    territoryc      The  matter  must   be   governed  by 
the   principles    of  public   law,    applicable   alike   to   civil  and 
international  wars,    thi.t    all  people    in  each   state    or    district 
in   insurrection  must   be   regarded  as   enemies   until  by  the    act 
of   thje    executive    or    the  legislature   that    relation   is    chaJiged, 

5  Y^all.    370  6  Wall.    253 

5  Yfall    377 

000 ITov.   3rd,    1903. 
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-^.  H  ?.  :I  .?.  I  I.  c      P.  ^  R  s  p__  :i  s 

irOEE-I  GH   C  ORPOR/.T  1 01-IS , 

A  foreign   corporation   is   an   artificial  "beine;,    invisible, 
intangible,    a)id   existing  only   in   conter.rplation   of   lav;,    created 
"by   or  under  the   law  of  the    territory  other  than  that    in  v/hich 
it    operateSo 

A  coi-poration  created  "by   or  un'-.er  an  act    of   Congress 
is   not   a  foreign  c  oi'po  r&  .  ion,    because   tYe    act   under  -..hich   it 
is   formed   is    the   lav/  of   the    sorereignty  in  v/hich   it    operates, 
wherever   it  may  be    in  the  United   States, 

91   U,Sc    29 
98  Pa.    -t,    5G9 

A  foi-ei'n  corporation  has   no   lejal   statuts   except    such 
as    is   granted  to    it   by   the  ccr.iity  of  the    state.      This    is   true 
in  England   and   would  be  universally   true    in  t"-.is   country  ex- 
cept  for   the  "^e/'erel   Constitution   and    acts   of   Congress. 

V/here    a   cor'.'oration   is    errployed  by    the  govemraent,    it 
may  not    be    excluded    from  a   state »      fup   ose   the    exigencies 
of    the  government   require   the   employr.ient    of    foreign   ship 
builders   to   build   a  battleship.      Then  it   vrould   not   be    competent 
for  any    state   to    say    that   the    corporation  could   not   do  busi- 
ness v;ithin   its  borders. 

32  Fed.    Rep.    14 

125  UcS.    101 

Vhere    the  business   of   a   corr-oration   is    strictly   inter- 
state  or   foreign  corranerce,    the  conioration  has   a   right  to 
do  business   any  where. 

CO   held    in, 

96   U.S.    1 
125   U.S.    181 

These    exceptions   are  peculiar    to  this    country  an-:    grow 
out    of   the   Constitution  and   legislation  thereunder.      I    shall 
not    discuss    t-\ese    exceptions  because    tiiey  belong  to   the  domain 
of  Constitutional   law. 

By   the    comity   of   tlie    state,    fue    existence   aiii    c  apacity 
of   the    foreign   corporation   is    now   recapnized,    unless   the   laws 
of   the    state   por  itively  forbid   such    recognition,    or   t  :Te   policy 
of    tl'ie    state    is   repugnant    to    such  recognition. 

I  liave  said  that  a  foreign  corporation  is  an  artificial 
being.  You  under  stand  that  wMle  a  cor-.xmtion  is  an  arti- 
ficial being  it    is   essentially  ait  organisation  of   individuals^ 
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V.Oien  the   law  says   a  corporation   is    an  artificial  "being  it 
indoLges    in  a  fiction,    usin-r  the   languace   of  T.r.   Llorawets.    Por 
the  pvirpose    of    tMn    discussion   I    shc.ll   not   c  cnsider   a   corporat- 
ion as   an  a-^socie't  ion   of   individuals,    out   as  an  artificial 
"being, the  creature    of  tlie   law,      For    sane  purpose   the  lav;  does 
not    Imow   anCi^thinc   ahout    its   artificial  he  ing, — its   technical 
entity.      J^or   some  purposes   the   lav/  penetrates   this  legal  fict- 
ion and   treates   the   corriO  ration  as    it    is, -an  association   of 
ind  ividuals  0      In  t'le  case    of  foreij'^-n  cor   orations   the    courts 
treat    it    only  as   an  artiificial  being,    and  not   as   an  organi- 
zation  of  persons.      It    is  plain,    therefore,    that  a    foreign 
corpomtion  has   no   leral    stc.tus   except  tl-at  which  is    gi'/en 
it   hy    state    comity ,    for    the    reason  that  a  creature    of  the 
law  has   no  more   extraterritorial  force   than  the    lav/   itself. 
It    is    said    to   exist    r.s   a  raatter   of   grace   and    thc..t   it  r:iay  not 
do  "business   except    upon   such  :ondition  and   restrictions  as   the 
state  may  impose.      It    is    conpetent  f  crthe   state   to    exclude   it 
altoget  hero 

■^?fh.en    it    is    said    t}K.t   a  foreign  cor.orst  ion  exists    siriply 
as  a  matter   of  grace   and    as   a  matter   of  oomity,    tMs   is    simply 
meant,    that    it    is  v/itjiin  the  power   of    the    state   to   exclude 
the  c  orpo  rat  ion   altogether  within  the    limitations   I   have  naned, 

The  canity  that   lecognizes   t^ie  legal    status   of   t:-e 
foreign   corporation   is    alv;a3''s   coni^.istent   with  the   policy  and 
law   of  t  hi    state  c      v.iae  n  therefore   the   lav/s   of   the    sti  :e    in 
tenns,    or  "by    reason   of  necessary   implication  forbid  the  ex- 
istence   of    the  foreign    corporai^ion   it    is    clear  that    there   is 
no   room  for   sudi    recognition,    and   in  the   a'bsence   of   sudri   lav/s 
it    is    not   alv/ays   easy  to   determine   v/hether  pu"blic  policy 
demands    or   for"bids   recognition.      The  law  seems   to  he   t]xi.t  the 
mere  want    of  pov/er    to    create    such  an  organization   in  the   state 
does   not   rirevent   t>e   recognition   of    such   a  foreign  c  or  oration. 

100  U.S.    55 

The  was  an  c-.ction   of   ejectment.      The  plaintiff    claimed 
title    to  lands    in   Colorado   through  a   foreign   corporation.    If 
the    foreign   c  oix'orat  ion  had  a   right   to   act    v.lthin  the  juris- 
diction,   it    could    taice    title   and   transfer   it    to  the   plaintiff 
and   not    otherv/isoo      The   defendant  claimed  that   the  foreign 
corporation  had  no   right  to  hold   or  convey  property    for   the 
reason  that  the  laws    of  Colorado   did  not    authorize    the  format- 
ion  of  a    corporp.tion  for  the   purpose    for  v;hich  this    corpor- 
ation was   organized.      The  pjtate    of   Colorado   was   unwilli^ig  to 
allow  a   domestic    c  orjjOx-at  ion  to  exist   for  the  purpose   for 
v/hich   this  foreign  corporr.tion  claimed   to  exist,    it    v;as   there- 
fore   contended  t}\at    the  policy   or   lav/  had  been  declared  upon 
that    subject,    and  that   declaration  was  against   the   foreign 
corporation  doin_:  business   in  Colorado.        The   Court    overruled 
that  contention,    and   said  t}iat    the  ansv/er  was   found   in   the 
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general  comity,    wMch.  in   the   absence   of  positive   directions 
to  the    contrary   obtains   throu- ho'Jit    the   states   and  territories 
of   the   United   states,    by   v/hich  a   corporrtion   organized   in   one 
state    or  territory  are  penaitted   to  carry   on  tlieir   business 
in  anotherstate   or  territory   and   to  acquire   and  hold  and 
transfer  property   as    individiials .      If   the  law  or  policy  of 
the    state   forbid   such  corporation   doing  business,    it   must   be 
expressed   in  some  affinnctive   way.      The    1  e-j  is  la  t  ur  e   must    say 
that    the  oorporat  i-.n   cannot    exist   here,    just    as   in   the    case 
of  a   domestic   corporation   it   must    say  thct    its   charter   is    re- 
})ealed.      It    cannot   be   inferred  from  the    fact    that  tlie    legis- 
lature  has   not   made   provision  for   the  formation   of  similar 
corporations   be   foimaed  v/ithin  the   state, 

101  UoSo  352 
35  Ohio  St.  158 

In  t-'-is    last    case,    the    c:  itdo rat  ion  had  been  fomned  irider 
the    laws   of  the    state   of  J^entucky,    wiiich   imposes  no    individual 
liability  upon  the    stockholders.      They    sou^jiht  to  do  business 
in  OhiOo      j'O   Ohio   corporation   could   do  business    in     Oliio  unless 
the    stockholders   \:ere    individually   liable.        It   v;e  s    c.rs^ued 
that   it   ras   contrary  to  the   public  policy   of   the    state    of 
Ohio   for   suda    a   corporation  to  do  business   in  the   state 
•vithout    inr  ividuall^jo    liability   of    stockholders.        If    the 
law  did   not   permit    a  domestic    corporation  t  o  do   business 
within   the    stcte  v/ithotit    such  individual  liability,    a   fortiori, 
it    would   not  permit   a  foreign   corporation  to   cone    in   ^nd  do 
business   v/ithout    this   liability  of    stock  holderso        The   court 
overruled  tire    contention,    and  said,    c  aiity  permits    them  to   cca::e 
in,    and   you  cannot    show  there    is   ariy  public  policy   against    it 
unless  you  find  a   statute,    and   v,hen  you  find  a    statute,    then 
you    can    say   that  public  policy  forbids   it  o      I  would   rather 
say    that    ttie    statute    forbids    it. 

15   ScV.    505 

In  tMs    case   a    coi-porat  ion  was    formed  vinder   the   IscffS   of 
Iowa  to  do  a  general  mere  r.nt  ile   business.      It  had   a,t,ents   in 
the    state   of   Texas,      There  was   a  lav;   in  Texas  per  ratting  the 
forma,tion   of   this  ]:ind  of    corporation,    but    this    law  was   re- 
pealed.     The  Fuprer:ie    Court    of   Texas  held  that    the   enactment 
of  a   lav/  peraitting  the  ion;;ation  of  such  a    corporation  and 
its    subsequent    repeal  v.'as   indicative   of  a  public  policy  no^ 
to   allow  such  corporations    to  be    formed   in  Texas,    and  to   ex- 
clude   foreign  corporations    for  that  purpose.      In  t  hJ.s    case   the 
particular  act    sought    to  be   done  by  the    corporation  v/as   not 
in   itself   illegal.      The    question  was   whether   it   could  be   done 
by  a    corpon-.tion   as    such. 

A  foreign  corpoi-ation   is    domiciled   in  the   jurisdiction 
that    gave    it    life.      A  coiporation  organis-ed  \mder   the  laws    of 
the    state    of  I,:ichi:an  is   domiiciled   in  >::ichiijiru        V^l'ien   i   say 
that    it    is   doniciled   in  the    state   of  i'ichlgan,    I  mean  nothing 
more   tl-ian  that    its   le':al  relations   are   determined  by    tha  lavrs 
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of   the    Btate   of  !'ichi-Tan. 

109   U.:"^.    563 

Its    legal  status,    so   far  as    it    is  recognized 

"by  the    comty   of    the    ctates,    isesta'olished  "by  the    la^v  of   its 
domicile,    hence    its  powers  and    status   are   discovered   in: 

(1)      Its    constating   instrime -.its; 

(2  J      The   se;ieral  law   of  the   corr.orr.te   donicilej 

(3)  The  principles   of    comity,    and  the    limitations 
imposed  ur;on  the   reco;;nition  c^nd   enforcement   of    foreign  lav/ 
in  tlie    locf/1  jurisdictioni 

(4)  ■''^ublic   policy   of    the   local   sovereignty; 

(5)  Express    statutory  regulrtions  v/hich  the   local   sover- 
ei,:,nty  has   imposed  u:.'0n  foreign   cor   orations, 

3y   the   term   'constatine;   instriments'    I  mean  all   tlie 
documents   or   collecoion   of  docun:ents   tlmt  fix  the   caistitution 
of      ary   corporation.     'These   are   various   sorts.      They   include 
the  charter,    legislative    enactments,    articles   of    associc.t ion, 
and  others   of    simila:'  character.      Tlie   term  covers   all  docuLients 
puhlic   or  private,    v:hich  evice-ice   t 'le    existence    of   the   corpor- 
ation. 

The  lej^al  status   of   a  foreii^:n  corporation   is   determined 
by  the    lav/  of   its   do  icile.      v/iien  not  prohibited  by  public 
policy,    the   ptcte   reco;;;nizes   the   foreign  corport-tion  as   on 
artifiicitl  being  v.'ith  the   cor-orate  povBrs   conferred  upon  it 
by  the   law  of   its   oanicile.      The    state   reco.:;nizes   it   as  an 
artificial  being  endowed  v/it  Vi  the  pov-ers,   privileges   and  fran- 
chises vhich  it  possesses   in   its   domicile.      9.0   if  it    ir    not 
properly   organized  as    a    cor  'orr.t  ion,    so   that    it    is   ;:ot    a 
cor  "oration  under  the  lav;  of   its   danicile,    it    is  not   i    corpor- 
ation here.      If   it   lir  s  no  po\;ers   in   its   danicile    it   has  no 
powers   hereo      If   it    is  not   a    coporation   de  f   cto    or    de   jure 
in   its   domicile,    it    is   not   c     corporction   anyiivhere. 

6  Kans.    243 

An   act   had  been  p^  ssed  by   the   Legislature   of  Pa.    creat- 
ing corporations,    and  providing  that   t'lese    corporations  might 
do  business   anj/where    except    in  the    state    of  Penn.    The   Court 
said  that   as    it    is  not   a    corporation   in  Pennsylvania,    it    is 
not    a   coporation  any^/here    else.      "ITo   rule    of   canity  will  allow 
one    ^-tate    to   spav/n   coporations   and    send  them  forth  to  other 
states   to   do  business,   there.      T:\e    only  territory    in  th.e 
world   over  which  the    state  has   any   control  and    in  which  it    can 
authorize   a  corporation  to   do   business    is    closed   to   this  corp- 
oration.     Its    attempt    to   autliorize   the  cor.'oration   to   do  busi- 
ness  elsev-'here    is   ultra   vires,    illegal  and   void." 

?or    the  purpose    of   determining  \.'-h ether   a  thing   is   a 
corx;oration  or   whether   it    is   not,    you  must    look  to   the  powers 
it  possesses,    and  not   at    the   name   that   is   given   it. 

10  7'all.    566 

oOo--- i7ov.-2nd,    lS03o 
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10   V/all.    565 

In  this    case     a  Liverpool   Insurance   Co,   was   doing  "businesc 
in  llass.      The    statute    of  Mass.    imposed  a  heavy  tax   on  all 
foreign  co  mo  rat  ions ,      And   the-j    sou.ht   to  levy  a  tax  on  this 
corporation.      It    sought    to   avoid  the   tax   on  the   ground  that 
it   was   not    a  cor^  orat  ion.      It    said  your   lav/  is   all    ri;,ht,    but 
we   are   not    hound  by   it,    because   we   are   not    a  corporation.   We 
are   a   joint    stock  c  aapany  created  by  the   English  Parliament, 
And  the   act   which   created  us    says    in  terms   thr:t   we   are   not 
to  be    deemed     to  be   a   corporation.      The   supreme   Court    said 
you  have   all   the  pov/ers   and  adjuncts   of  a    corporation  t'rsrefore 
you   are    a  corporation  no  matter   if    ihe  English  Parliament 
says  you   are   not    a  corporation. 

I   have    said  that   the  pov.ers    of   the  co  -oration  are   de- 
termined by  the  constating  instruments.      These   are   the  laws 
of  the  corporation's  being,   wit-T>out   which  it    cannot  exist. 
They    accompany   the  c  on'^ oration  every  where,   and  enither  itself 
nor  any  foreign  power  can   relieve   the  copo ration  of   the:'::.      In 
Michi^ji  these    instruments   include    the  a£t    of    the   Lesgislature 
under  which  the   copporation  is    formed,    the  greater  part   of    the 
articles    of   association  under   v/hich  the  promoters    agree    to  form 
the    corporation  vinder  the  act.      If   there   is  ar^thing   in  the 
articles   that    contravenes  the  act   under    v/hich  they  purport 
to   organize,    that  part    is  void.        I  zjua 

The  corporation  may  not  engage  in  business  beyond  the 
scope  of  its  powers,  and  conversely  it  may  exercise  all  cf 
its  powers,    except   as   the  policy  of   the    state   forbids   it. 

10  Ho,    559 
2  Loug.    230 

11  Kumt)  o    1 
25  Mich,    224 

In  the   last    case,    an   Indiana  Railroad  corporation  took 
a    conveyance   of   land   in  the   estate    of  Hie  hi. -an,    and   in  tlus 
case   it  became    iportant   to   inquire  whether   it   was   ccmpetent   to 
do   so.      The    question  was    ansv;ered   in  the  af f irm£.tive, 

(1)  Because  by  the    law  of   its   danicile   the   corporation 
would  have   the  pov/er   to  take    and   hold    land, 

(2)  There  was   no   law  in  t  l-ie    state   of  Michigan  tlat  pro- 
hibited a   foreign   corporation   from  taking  land   in  Michigan, 
Therefore    the    comity  of    the    state  permitted  the  Indiana  corpor- 
ation to   take   and  hold   lands, 

I  want   you  to  read  this    case.      It    is   in  Lwyer's     Book 
on  Leading  Cases,      It  was    an  action    involving:    title   to  land. 
A  party  claimed    title   to   real      estate   through  a  cor  oration 
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and.   it   ran   claimed  t}:at    this  cor->orat ion  liad  no   authority 
to   take    lands   and  as    it   had  no  authority   to   take   lands,    it 
did  not   have   the  power    to    transirdt    the   title.        Judge   Christ- 
ie nency  hald  that    tMs   corporation  was   hy   tr«    comity   oT   the 
state   permitted   to   do  husiness   and   incBinuch  as 
i.^.or     there   v;as   riO   lav/  v/hich  inhibited   the  corpjoration  from 
doing  what    it    could  do  hy  the  lav;  of    its    domicile,    %y.e   do    ing 
of   the    thin^^   in  question  vras   vr.lid. 

In   some    of   the    states,    th.e    rij^ht   of   corporations   to  take 
and  hold   lands    is    limitedr      In  other  "states   this    limit    is   also 
extended   to   foreign   corporations.      Therefore    you  must   ascertain 
if  the   corporation   '.d  uld  h-ve   such  power  at  home,    anc".   ii    the 
question   is   answered   in   tlie    aif  irmstive ,    you  ask   v/hether 
there   is  anytl'iinc   in  the    lav/  or  policy   of   the    state   t.'.at  pro- 
hihits   the  exercise    of  this  power  by  a   foreign  corporation. 
If    the    first    question   is   c.nsv/ered      af f innati vely ,    and  the 
second  negatively,    t^ie  corr)oration  has    the    itlght   to   hold   land. 

51  !-ich.    145. 

The  Diamond   ■Ictch  Co»    a  Delav/are    corporation  wanted 
to   examine    the    record   in   the    office    of   the   P.eL,ister   of  Leeds. 
The   P.e.^ister   of   ?eeds   refused  to  allow  it    ^a5cess  to  t'lem. 
Mandamus  was  broui^ht    against   him,    and   the  Court   found   tliat 
the    corporation  had  no  pov/er  to  hold   :  roperty,    and    t}^■3refore 
had  no   business   to   look  up   titles,    and   refused  the  v/rit   of 
Mandamus, 

15   Ohio    St.    537 

The    question   in  this    case    ceme   up   in  tMs  way:      The 
American  Bible    F^ociety  claimed   title    to  land  under  a  will. 
The   He?;  York  statv;te    of  '.''ills    aecia.red  that   no   devise    of   real 
estate   to   a  corporation   shall   be  valid  unless    such  c  o,-   oration 
is   expressl;-    authorized   to  take   by  devise.        This  Wc-.s   a  ."ew 
York  Coporation  a.nd    sought    to  take   lands  in     Ohio  by  devise. 

This   corporation  was   not    expressly  auforized  to  take    l.i.nd  by 
devise.      And  because   there  vras   no   statute    in  Ohio   authorizing 
the    coiporation  to  tt-.ke   by   devise,    and   inasmuch  as    the   corp- 
oration could  not    take    in  ITew  York,    it   v.-as  held   it    could  not 
take    in   OhiOc      This    seems   t o  be    an  extension   of  the   coctrine 
to    its   utmost    limits. 

The   centre^  ry  wry.s   annovmced   in, 

72    Illc    51 

Here   the    same   querti on  v;as    raised.      The   supreme   Court 
of   Illinois   declined  to   follov;  the   Ohio   aecision.        It    .-c.id 
it   was  a   question   of    statutory   construction.      V/as   this  ITev/ 
York   statute   for  the  purpose    of   limiting  the  coxpora:ion 
generally,    or  v/as   it  a  mere   enactment   affecting  the  making 
of  wills   in  rew  York.      It  held  that   the    latter  v/as   the    true 
purpose    of    the   act,    and   allov;ed  the  corporation  to   take. 

■:?he    doctrine    I  have   announced   is   subject    to   the   further 
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limitation  that   a  person   dealing  7;ith  a  foreicn  oorpoi-ation, 
in  good   faith,    is  not   affected  "by  any   limitations   upon   the 
e;:eneral  powers    of  the  co  rpori',tion   to   co  business. 
So  held   in, 

98  :T.Y.    553 
19   N.Y.    207 

Here   a   coi^poration  was    formed  under   the  lav;s   of    the 
state   of   Indiana,    and  while    it   had   the    general  pov/er   to    issue 
bonds    secured  by  a  mortgage   upon   its    road,    it   was   forbidden 
to   sell   these   bonds   at    less   than  par.        The   plaintiff  pur- 
chased these   bonds.      It  was   held  that   the  plaintiff  v/ho  had 
purchased   these  bonds    in  good  faith  and    v/ithout   knov,'led_  e   of 
the  prohibition  acquired  a   good  title.        The   Court    said   it    is 
sufficient   to   say   thet    the   contract   was    in  all   respects   a 
Nev7  York  contract,    as   the  bonds   v/ere    issued  and   sold   in  ITeviT 
York,    and  the    interest      and   interest   are  both  pa.yable    in  ITew 
York,      There    is   nothing   in  the   lav^  of  ITev/  York  that   will 
render  the    contract    illegal. 

The    same    question  came   up    in  Georgia.      A  Connecticut 
Insurance    Co.    issued   a  policy   in   Ga.,    and  it   was  held  that 
the   company   could   defend  upon   the    ground  that    certain   limi- 
tations  imposed   in   its   charter  under  the-  general  law  had  not 
been  complied  with. 

The   jTew  York  court   based   its    decision  upon, 

1   wall.    S3 


oCo ITov.    3rd,    1905, 
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L  E   C   T   U  Ti  E     XIII, 
„-._oO 

AssiJinins  that   the   corporation  jias   certain  pov.'ers  to  "b* 
exercised,    the    question   is  how  are    these  po;vers   to  "be   exer- 
cised. It    is  held  that   the  powers   granted  a   foreit;7i 
corr.oration  by  the   lav;  of  its   danicile   ;  re   t  o  "be   exercised 
solely   in  accordance  vith  t>-e    terms    of   its  grant,      Such  a 
statute  must   he    strictly    followed. 

23    111,    579 

It   was  held  that   v/here    the  charter  of   v.  "bank  gave    it   no 
authority   to  take    real  estate,    "but   directed  that  it    sliould, 
in  the   charter  designate   some   officer   of   the  "bank  who   could 
take   the    title    for  it,    a  conveyance    to   the  "bank  was    voido    In 
this    case   the  "bank  could  hold  r-roperty,    hut    it  must   "be    done 
in  the  way   that  the    statute  ]irovided. 

74  Texas   474 

The  power   of    a  corporation  to   acquire   lands   involves 
the  pov/er    to    tt.ke ,     "lien  a   statute  which  is   the    source   of  the 
corporation's  powers   says    it    shall  take   in  one  way  and  it 
shall  not   take    in  another,    it    seens  that   the  method   of    doing 
the   thdn:^   is    the   eE;-ence   of  the  tiling. 

In  tMs    connection   it   is  well  to  hear   in  mind  that   the 
corporation  has  pov/ers   incidental   to   its  existence,    and  ejnong 
them  is   t]-:  e  pov:er  to   take,    acquire    end  hold   land,      Tjieso 
poT/ers  may  he   exercised  in  a   foreign  Jurisdiction  unless  pro- 
hibited  in   its   constating  instriments,    the   laws   of   its   domi- 
cile,   or  the   lav;  or  policy  of  the  foreign  country. 

'^up;;"ose   a   co  rr.'O  r&^tion  is  authorized  to  take  pro;  es-ty  to 
the    extent    of   1000  and   it   has    reached  its    limit,        romeone 
leaves   it    some   property.      Does   it  take,    or  does   it    not    take. 
suppose    it   does   take   Itsid   in  violation   of   its   charter,    x/hose 
business   is    it    except    the    state.      The    state  may  interefere. 
But   supi'Ose    cmith,    v/ho   has   an  interest    in  the  property  wishes 
to   inquire.     V7h;t    .re  his    ri:,hts?     Thxt  preci:.e    que-tion 
came   up  before    the   supreme   Court    of   the  United  states    in  the 
case   of, 

107  N,y.    174. 

It   was  held  that    vAiere   a    corporation  has    received     rea"" 
loroperty   in  excess   of    the  rov/er  ^i'S-nted   it    oy  its   ch;.rter,    no 
body  but    t:^    state  has   the    right    to   cl-^llenje   the  title   of 
the   corporation. 

The    question  arose   in  the   famous   Cornell  College   C:. se,in 

111   IT.Y.    66 

That  is  e    very  important  case  and  is  a  case  of  historical 
interest.   Cornell  University  was  authroized  by  its  charter 
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to  hold  property  to  the  value    of  three  million  dollars,   I.Ir, 
ITcGraw  was  a  wealthy  man,    and  he  liad  a  daughter  who   inheri- 
ted a  large    amount    of  pror^ertye      In  Cornell   University  v/as 
a  ■'^rof,    Pislce,    who  married  Miss    'TcGraWe      ?'ne   was   an;:icus  to 
provide    for  him  and  the   University,    so   she  made   an  arran,jement 
that    if    she   vrould  t;111  him  some   two   or   three  hundred   thousaiid 
dollars  he    vrould   not   contest    the   VYill«      The  rest    of   her 
property,    which  amovnted  to  a  large    sum,    she  gave   to  Cornell 
Universityc      She  then  died=      Then  her  hustsrid,    surviving  her, 
raised  the    question   of    the   competency  of  Cornell   University 
to   take    this  property, "it   then  holding   in  excess   of   three 
million  dollars  worth  of  propprtyo      And  this  case   of   the   107 
U„So   was   cj.tedo      Eut   the   New  Uork  Couii;    of  Appeals   declined 
to   follovT  this   decision,    and   said  that      the    statute    limiting 
the  power   of   the   University  did  not    affect    its  power  to  hold 
land,    but    affected   its  po\7er  to   take    land,    a.nd  therefore   Cornell 
University  was    incomp;tent    to    teJce   t;iis  bequest.      The   case 
was   taken  to  the   s^iprene   Court   of    the  United  s"tatesc      The 
f eder- 1   question   in  the  case   7/as   decided  adversely    to  the 
University  and   there   remaJiied  nothing  but   a   question  of   local 
law,    which  the   puprene   Court    said  they  could  not   reviev/.      There- 
fore the  case  was  no      reversed  by   the   si^preme   Court   on     account 
of  want  of   jurisdiction. 

An  alien  at    common  law  could   take    land,    but   he    could  not 
hold  thera  against    the  goveriTment»      This   distinction  was    sought 
to  be    raised,    that    ^vhile   the    state   could  say  that   Cornell 
University    could  not    take  these    lands,    it   v;as  not   competent 
for  Profo    ?iske   to   raise   the  pointe      Z-ut    Xd\3   court    said  no. 
That  would  be   so   if   the    statute   affected  only  the  po\:er  of 
the    corporation  to  hold  land,    but   the   way  in  which  the  Hew 
York  statute  was   framed  it   affected  the  pov/er  of   tine  corporat- 
ion to   take,    and    the  land  v.-ent    to  the  heiire   of   the  deceasedo 

A  coi-poration   is  also  bound  by  the   general   law  of    its 
cori^orate    domicile.      Any   law  thct    affects    its  pov/ers   at   its 
domicile    is    equally   effective   and  binding  upon  it   and  all 
persons   dealing  wxth  it    outside    of  its   jurisdict ionc    '^rie 
powers   of  a  foreign   corporation  are   to  be  gauged  by  the  gen- 
eral  law  of   its   corporate   domicile.     Every    corporation   is    sub- 
ject  to  the   law  of  its   corporate   domicile.      It    is   not    only 
subject      to   the   laws    of    its   domicile    in  determining   its  powersj 
but    it   is   subject    to  this    law  in  all   respects.      Laws   for  the 
winding  up   of   a   coi-poration  or  the    vesting  of   its  prxiperty 
in  a  receiver   or   other  officer   are  binding  upon  the   creditors 
and  assets   of  the    company   in  a  foreign  jurisdict  ion.     ._>     And 
such  officer   is   regarded  as  being  the    successor   of   t;-i3   corp- 
oration,   and  although  being  a   creature    of    the  ].aw  and  ha'd.  ng 
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the  fu:"iCtions    of  a   coiporation,    his  powers  inny  "be    eKercisGd 
extrr.territorially,        Ro   t^e  lav/s   for   the  s/mcinz  up   of  a 
corr.orat  ion   in  ?''ichiGan,    it  "bo  ing  a   Michigan  Con-' oration, 
are  'binding  upon   its  assets   no  n:atter  where   they   ere,    and  upon 
the    creditors    of   the   coi-pioration   in  ever^'    state c      Ii"    the 
assets   of   the  :'lchl:an  corporation  are   found  in  Nev;  York2 
they  are    subject    to   the  law  of  I.IicMgan,    and   the    receiver   of 
the  corporation  appointed  "bv   the  Hichi£:an  court,    under  the 
lav?  of  j'icMganj    will  take  precedence   over  the  New  York  offi- 
cer  ivho  may  haire    attached  them  upon  a  Hew  York  process* 

105  UoSo   223 

All   persons  dealing  with  a  foreign  corporation   suhjacts 
himself   to  the   laws   of   its   domicile   affecting   its  pov/ers   and 
ohlisjstionso      Anythinr  done   in   j-ts   doinicile  "by  aut'-ority   of 
its    law  which  dischar  es  then    from  li£:'bility  there,    disch-arges 
them   every  where? 

109  'UoSo    527 

The   Canada   southern  Railway   Company   is   chartered  "by  the 
Lominion  Parliament   of   Canadac      It   liad  autliorit;.'   to  build  a 
road  from  a    certain  point    on  the  letroit   River  near  Y.'indsor 
to   a  point    on  the   ITiagara  River,      And   it   v^as  s.uthorized  in 
order    to  enahle    it    to   raise    the  necessary   sums    of  money  to 
build  tlie    road,    to  issue    its  bonds  o      These  bonds  v/ere    issued 
and  placed  upon  the  markets      And  rjani.""  of    tjiem  v.-ere   sold   in  the 
City  of  ITew  York,    and  Frederick  Gebhart ,    the   defendant    in 
this    case  bought   a   lot    of  these   bonds ^      Like  a  great  many  other 
enterpises;,    it   loappeiied    that    tliis   enter  rise  v/as  not   a  fin« 
ancial   success  o      The   Railro:  d  c  onijany  was  unrble    to    earn  divi- 
dends  and   consequently  v.^s  unable    to  meat    its   obligationso 
7/liat   did  they  do?     Lid   they  "o  into  bankruptcy?     ITOo      The 
Canadian  Parliament  passed  an  act  providing  that   this   railroad 
company  might    iss^  e  new  bonds   and   take  up  the   old  bonds  by 
the  new  at    a  basis    of    fifty  cents   on  the  dollar »      In   otlier 
words  the  Canadian  Parliament    authori::;ed  this   corporation  to 
repudiate   one  iialf   of   its    obligations,    tho.t    is    one   half  of   its 
bonded   obligation,    and   it    did   sOo 

puch  a  law   as   that    would  be  unc  onstit  vtbional   in  t'us 
country,    becf.use    it   v;ould  be  le._:islat  ion   iujiaring  the    obllg" 
ation  of  a    ©ntract.      This   law  grated   on  the  American  sense 
of  just  ice  o      I.'r<,   Gebhart   was   offered  these  new  bonds   for  hie 
old  bonds    on  the  basis   of   one  new  bond  for  two   old   ones,   'le 
declined   to  e.ccept    it.      The    corporation  had  an  office    in  Yew 
York  and  property   in  Yew  York,    so  he  brought   an  action   in  the 
United   stctes   Circuj.t   Court    in  "ev  York  to   recover  his   bondB 
and   interest.      Ye    r-=coveredo        Then,    the   railroad   company  took 
the   case    to  the   F^upreme   Court    of   the  United  spates,    and  tho 
judgment  of    'i\e  lov/er  court   was    reversed.      The    court   holding 
that    inasmuch  as   tMs   legislation  v^as   valid  and  binding  in 
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Canada  v/here    the  c  orro  ration  v/as    conicilcd,    it   was    vf:  lid 

ereryvfhpre  „ 

So   in   dealin  .    with  the   property   of   a   :rorei'"n  co  roorft  ion, 

you  must   lock  not    only  to   the   state    of  the   la.w  of   the   conjorat- 

ion's  doinicile   at    the   time      the   coiyioration  v/as  Torought    into 

"being,    hut   you  mu;;t    look  to  the   possihilities   of   the  legislation 

vdthin  that   jur  isdictiono 

99  Jed.    Rep.    1&7 
Here   'was   an  English  corporation,    and  here   v/as   a    Qentleman 
who    owned   stock   in   itc      -le   borrowed  money   on  that    ctook  and 
assigned  the  certificate    to  t}:ie   person  who   loaned  him  t/.e 
money  as   sc-curity  f  orthe  pa;>'7nent   of   the   dshtc        This   gentleman 
became    indebted   to  tlR    coiyoration   in  the    B^am  of   several  thous- 
rnd    dollars,    v/hich  7?as  more    thaji  the    stock  y;as   v.ortho      Byt    the 
laws   of  England  the  c  oi*poration  had   a  first    lien  upon   this 
stock  for    tlia  debt    of    the  stock  holders o      It   had  a   lien  para- 
mount  to  any   other  li.euo      By  and   oy  these  people  who  liad  loaned 
the  money  to  the    stock  holder^    receiving  neither   interest   or 
principal;    application  was  made   t  o  have   this   stock  transferred 
to   them  upon  the  books    of    the  corporation^      The  corporation 
said  no,      This   gentleman  ov;e3  us   several  t-xiusand    dollars   and 
when  tha. t   is   satJ.pfied  we  will  tlunk  about    transferring  the 
stock.      Thereupon  an  a:tion  was   brought^      This    lien  of    the 
corporation  was   valid    in  England   and  the   United  states   Court 
held  that   it   v/as   valid  herCc 

The  power   of   the  corporation   is   also   gauged  by  the  pri'ici   i 
of   canity.      It    seems   that    in   the  absence    ox"   a  law  perrniting 
it,    the  power   of   a  foreign  corporation  extends   only  to   the 
acts  which  may  be   done   throuijh  the  medi-  tion  of   its   agents. 

13  Peters ^_ 

Those    acts  which  must   be   done   by   the   corporation   itself 
must   be  performed  within  the  territorial   limits   of   the  juris- 
diction where    it  v,'as    createdo  If  a  corporation   is   created 
under  the  laws    of    the  state   of  Tlichigan,    the    individuals 
who    are   the    stock  holders   constitute   the    corporation  and  they 
can  only    act    in  the    state   of  :'icMgan^  A  meeting   of    tlie 
stock  holders   can   only  be  had  in  Ilichlgan  where   the   corporation 
was   createdo 

It    sometimes  happens   that    a  corporation  exists   by   virtue 
of   the  laws   of    several   different   states,    as    for   example   the 
7Iichifan  Central  Railway  Co,      This   road   extends   from  j;etroit 
?'ic:aigan  to   Chicago,    Illinois,    running   thrcrugh  three   different 
states „      Tliat  part    of    the    road  which  I'uns  through  Michigan  is 
organized  under   the  laws    of  :-ichigan,    and   that  part   wlxLch  runs 
through  Indiana   is   organized  under  the  la^s   of   Indiana,    and 
that   part   -which  runs  through  Illinois    is    incorporated  under 
the  laws   of   Illinois.      Here   are   three   distinct    corporations 
that    are    incorporated  to    form  the  Michigan  Central  Railroad 
Corapanyo      It    is   incorporated  by  virtue   of  the    statute   of  these 
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different    states.      That    is    crvlled    consolidation   i;i   this 
country,    it    v/ould  be    called  amalgcuaat  ion   in  En  Jc.nd.      Vou 
have   three    corporations    in   one,      V/here   a,re   you  goinc  to  hold 
your   corporate  meetings?      The   Michigan  Central  Railrocd  could 
hold   its   corporate  meeting   in  any   state    in  which  it    is   organ- 
ized.     It   could  hold   its  meeting   in  Chicago,    Illinois,   Michigan 
or   Indiana.^ 

In  such  a    case    if   you  v/ish  to   sue   the    corporation   in 
the  federal   court   the   question  may  present  sane   difficulty. 
Here    is   a   citizen   of  Michigan  who    wishes   to   sue  the  Kichi;-jan 
Central  Railroad  Coripany   in  the  federal  Court,      He    cannot 
sue    the   company   in  I.Iic  M  ;.:;9.n  hecause    the  liicMgan  Central  F.yc 
is   a   local  corporation   in  IIichi-;^;an,    and    tlierefore    there    is 
no   diversity  of   citizenship    to  entitle   liim  to  "bring  his   action 
in  the  federal  Courts o      If  he  goes   to   the   state    of   Indiana   or 
the    state   of   Illinois,    he  may    sue   it   there   in  the  federal 
Court   for   the   Michigan  Central    is      a  citizen   of    eithei'   one   of 
those    states    through  which  it    rvinS;    and  he    is   a  citizen  of 
Michigan,   and    there   the  diversity  of   citizenship   exists   to 
entitle   him  to   sve    in  the  federal  Courto 


.__.„.oOo~.-».~       ITov,    4,   1903  o 
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LECTURE     ZI7. 
oOo 

The  powers   of   a  foreitin  cory.oration  are    determined  "by  the 
public  policy   of  the   local  sovereignty.      It   is    safe    to   say 
that  public   policy  forbids   the    exercise   of  ar^  function  of 
sovereignty  by  any  person  nctural  or  artificial  without   its 
consent.        Many   acts   done  by  a   cor   oration  ma;/  be   done   oy  an 
individual   in  his  natural  capt-city  as  of   common  ri^ht,        Y'hen 
a  thing  may  be  done  by  ar^y  body    vdthout    the   express  pel-mission 
of  the    state,    it    is    said   to  be   a  mtter   of   caimon  rir.ht,     Y/hen 
it   may  not  be    c.cne  wit--out   express  pernlssion  and   that  penniss- 
ion   is  given,    that  permission  issaid  t  o  be  a  franchise.     You 
and  I    can  cai*ry  on  a   grocery  business   or   any  general  mercantile 
business   in   our   individual  capacity,    this    is   a  matter   of   common 
right,    but    i£  you  and  I    should  undertake   to  carry  it   on  as  a 
corporc:tion   we   vould  be   inliibited    from   so  doing,    unless    stat- 
utory authority   to  do  that  thing  as   a  corporation  were  tji'-^en. 
You  must    distinguish  between   the   right    to  do  a  thing  and  the 
right  to  do   it   as  a   corporation. 

There    are    two  kinds   of   franchises: 
(1)      Ordinary  ■pranchise,    and', 
(3)      Prerogative   frcnchise. 
An  ordiripry  franchise   is   the   righ  to   do   that    vtiich  a  natural 
person  may  do  as   a  matter   of    right. 

But   a  prerogative    franchise   is   sanething    that  a  natural  person 
cannot   do  as  a  matter   of   common   riglit.        You  and  I    can  buy, 
sell  and    lease   property,    but  we  have  no    right   to  ap   ro^riate 
a  private   citizen's  property   to   our   own  use.     But   the  power 
to    take   prqoerty  -/it '"-out    the  v/ill   of  the   owner  for  public  pur- 
poses  is   inherent    in   every   state.      It    is   never  exercirr-ed  by 
any  government   without   compensating   the   owner     the"efor.   The 
constitution  of    tlie  United  ptates  and  the  Constitution  of  the 
state    of  T'ichiigan  provides  tlE;.t  private  property  shrll  not   be 
taken  for  publicuse   except    on  compensation  paid  thereJor,      The 
power   is    conferred  by    statute    in   every    state   to    railrord  cor- 
porations,   acting  under  certain    restrictions   to  condemn  property 
for  the   use   of   the  rj;ilroad.      The  ITew  York  central  R  Jl.   has 
this  power   in  New  York.      Has    it    that  power  here?     The  Public 
Policy   of    every  state  provides  that   the  po'ver  to   take   the 
property   ofprivate    citizens   shiall   not   be    exercised  by  any 
foreign  corporation  unless  the  power  to  do  so   is  e;ores3ly 
conferred  by  the   statute   of   the    state    in  which  such  power  is 
sought    to  be    exercised.      Por  you   see  that    the    exercise    of  that 
power  is  part    of   the   s  ove reign  power  and  th^t  power  cannot  be 
conferred  by  any  power  or  authority   th-an  t'le   state    itself. 
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The  preror;atiYe  franchises  ccnnot   're   e^^e'-cised  vat>iout 
the   express  ascent    of  the   sovereienty  in  v/hich  it    is    sovcht    to 
he   exercised,      Ttet    is   an  important   exception  to   the  hrcad 
rule   that   a  forei::n  oorporc.t  ion  may    exercise    vi-ia.terer  powers 
it  possesses   at    its  do.iicUe^,      A  foreign  corporation  can 
come    to  thi:^.    state    anc".   exercise   the  ordinary  franchises,   hut 
it   may  not   exercise   its  prerogative   franchises  here.    The  New 
York  Central  Railway  r.Tay  runs    its    cars    in  ':ichir;an,    hi-ve 
offices   here,    a:d   do  business,    hut   it   ccnnot   condemn   lands 
here. 

EyTRESS    STATUTORY    I^aUTATIO:;S. 
It    is  competent  for  a  state    to  exclude   forei:.n  corporrtions 
altogether-.      But   tlmt  has   not   hesn  the  policy  of  the    states. 
Instead    of  excludiiig  tliem  tYsy  have    i-posed  conditions  under 
v/hich  they  may  do  htisiness  v/itMn  tlie    state.      T}:e   difficulty 
in  this  case   is    to    oetermine  v/hc^t    is  doinr;  husiness   v.dthin  the 
state.  Insui'ance   Companies  htve  been  raade   the   object    of 

special  legislation   in  this    regard. 

It  has  been  held  that  a  contract  of  insurance  of  property 
Y/ithin  tMs  state  by  a  citizen  of  Indiana  v;ith  a  foreign  in- 
surance company  raade  outside  of  the  state  payable  out  of  the 
state  v;as  not  v/itliin  a  stc.tutory  prohibition  e-^ainst  foreitjn 
corporations  d  oinc  business  witliin  tlie  state.  The  making-  of 
an  applicption  of  a  policy  ."orinsurcince  ivit'iin  t'le  st£/ie  ind 
a  delivery  of  the  policy  th-^re  is  doin  •  business  7;it-iin  the 
state  although  it  v;as  provided  that  the  loss,  if  any,  should 
be  mtde  payable   elsv/here. 

165  U.S.    578 

The   statute   of  California  v/as   in  substance    -as    follo-:;s: 
That   any  person,    firm  or   corpomtion  v/ho   shall   fill    out,    sicn 
or   issue   a:"y   certificate   of   insur- nee   under  an  open  mc.rine 
policy,    or    shall   in  any  v;ay  or  man:ier  wlmtsoever  do  ary   act 
in  tMs    stsLe   to  affect    for  :iimself   or  for  another  insurance 
on  property  v/ithin  this   state    in  aiv  marine  insurance   company 
which  has   not    canpljed  with  the  lav/s   of    tlais    st;-te,    shall  be  XH- 
subject   tc   a  fine  of   ^1000  for   each  offense. 

That  being  the  c  ase  ^    the  defendant  having   a  lot   of   cotton 
in  the    state   of  La.    opened  necotiations  with  a  Ilarine  I.isur- 
ance   Co,    for  a  policyj    tb.at   is  an  open  policy,    upon   th^it 
cotton,      T:  e   Go,    issued  a  policy   in  accordance  with  v.hich 
t}iey  asJ'eed  to   insure    f-is    cot t  en   v;hene/er  s'lipped.       Jv.t   it 
T/as  provided  that   the  policy  sliculd  not    take    effect   until  the 
Company   shpll  be  advised  by  letter   of    the   shipment.        The 
ccti  '•     T/as    ahipried  and   at   the   same  time   a  letter  was  deposited 

Cr.  lif,   cdvising  t}Te 
of   this    sliipment   and 
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in  the  post   office    within  t  i^e    state    of     Lac   advising-  tho   comn- 
pany   of    che    ship^.erit ,    B.nd  in  virtue    of  the    shipnent   and   in 
virtue   of  the    letter  deposited,  in  the    state   of  La.    arjd  in 
virtue    of  the   previous   acreement  there  v/as  then  and   there 
affectec      a   contract   of   insurance   "between  the   defendant   end 
this   Insurance   Co.      It  v.t.s  mat'e   effective    icinediately  upon  the 
mailing   of  the   letter   in  Califor-iia.      It   was    contended   that 
the   defendant    conpany  v/ere   {/uilty  of   violating"  the    Btar.ute   of 
the    stf-te   of  CaliforrJLa   in  that   they  hc-d   done  an  act  v/herehy 
insurcmce  was   effected   in  the    state   of  California.      The   "upene 
Court    of   Cf-.lifornia   so  held.        The    Supreme   Court   of  the  United 
States  held  the    contrary, 

Xlhs.t   are  we   going  to  say     v^'hen  tv;o  courts  upon  this  pro- 
position  differ   so  r;  cically   as   these    two   learned  courts   did. 

It   has  «  been  held  hy  the    ^.upreme  Court    of  the  United 
ptotes   that   an   isolated  transaction  with  no  purpose    of  follOTir~ 
ing   it   up  hy  others   is   not   doing  business  within  a   st;  .e.    Po 
he  Id   in  ^ 

113   U.^o    727 

The   rifht    of  a  foreign  corporation  to   sue,    stands  upon 
the    saine    ground  as   that    of   a  natuia.1  p  erson.      The   converse 
of   this  prq^osition   is  not  true.      ?orei;:n   corporations  r:ay  sue, 
but   it    is   not   alvra,ye-   tioie   that   tliey  may  be   sued.        In  the 
absence   of    statute  upon  the   subject,    it   would    seem  t]:iat   a  forei® 
corporation  may  not   be   sued  because   the    court   does   not  acquire 
jurisdiction  of  its  persoa     Tlxat    is   an  extremely  tec?inical 
doctrine,   but   it    is   logically    sound  and   it   flows   inK-'iiidLiy 
inevitably  from  the  nature   of  a  corporation.      Justice     .'olmes 
has  pointed   out    tlnat   the  law  is   not  ar,vays   logical,    but   it 
is  based  upon  expediency.      That    is  one   of   the  points    of  differ- 
ence  existing  between  the    civil  and   comiaon  law.      The    common   law 
is  not    a  logical   system  bounded  by   limited  rules  as   t]:e   civil 
law  is.      So   tlie   Courts  of  England  have  held   that   a   foreign 
corporation    established   in  business   there   is   suable   a:.d  ser- 
vice may  be  had  upon  it  by    serving  the   officer   or  agent   of 
the    cor po rat  ion. 

It    is  not   a   Yery  logical  doctrine,    but  it    is  good  common 
sense  doctri:ie.  If  a    state  iDermits  a    corporation  to    cane   in 

end  do  business   there  by  its   agents,    that    corporation   ought   to 
be    liable   in  courts   of  justice    to  the   citizens   of   the    state 
where   i*  does  business. 

This   question    csj:ie   up    in  the  case    of. 

Common  Law  Reports(0«B,  j    293. 

/.n  /merican  Coporation  had  a  pi:  ce   of  business    in  England, 
The  English  Courts  held  that   the   fo reign  corpo  rat  ion  was   suable, 
and   service  may  be  h:d  upon  the   officer  there. 
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The  prevrilinc/.raerican  doctrine  does  not   t^ree   v/it}i  the 
Enclish  doctrine.      The  Anarican  doctrine  is    extreriely  tech.ii- 
cal.      It    is   lo^-ically    sound,    alt  jiouch  I   do  not    think   itis   as 
sensible   as    the  ."^nglish  doctrine , 

The  American  doctrine  proceeds   upon   the  bald  technicality 
that   a  foreign  c o ni o rs^t  ion  resides  and   therefore   can   only  be 
found  within    the    territo:-")  al   limits   of  the   sovereicnty  to  ■  hich 
it    ov/es    its   exir-tencr^        "liat  point  was   squarely    i-ulad  upon   in 
the    case    of 

19  ?fich,    336 
That   was   en   rction   against   a  Canadian  corporation„      ■Pa^>ers 
were    served  in  Detro-^.t    on  a  gentleman  v/ho    rjas   the   treasurer 
of    the   corporation  in  Canada^      He  happened    to  oome   from  Y/'insdor 
to  j^etroit   and   whJLle   he   v;as    tliere   he  was    ser/ed  v/ith  process. 
Me  was   not    treasurer   of   tl-e  corporation   in  ''ichi:;an,      "is 
office   had  no    extraterritorial  force,        Havinj  bee;i    thus  served 
he   ap    eared  ■   sp'-'cially  and  pleaded   in  ah;-.tene.-t    t'.at    tMs 

corporation  v;as   not    organized  under   the  lav/g    of   the    state   of 
"icMgan,    tliat  none   of   its   of-icers    resided   in  tJx    state   of 
^'^ichiganj    and   that    the  Treasurer   of    the    defencant    cor  oi-^ation 
v:as   not    at    the   time  he  v:as    served  v;ith  process   in  the    state 
of  I'ichigan  on  professionjl  businesr-    for  thecori:)Oration,    and 
he   was   not   authorir;ed  to    represent    ':he  co  rrjorr.t  ion   s-s   such 
officer-      To   this  plea  a  demurrer  v/as   interposed.      T.xe  c  r.iurrer 
was    o-werrulede      The   "ic"'it,an  fupreme   '"ourt   planted   itself  upon 
the   tech:iio.al   doctrine  t-iat    a   f  crei,:;:  c  orporation   isnot    suable 
outsire    of    its   domicile. 

There    are    a   great  many  cases   tlirou.-hout    t'-'.e  United  qtDtes 
that   are    in  full    accord  with    the  doctrine  as   laid   dOTrn  by   the 
■^up  rene   C o u rt    of    tie  c- 1 at e   o  f  ' li  chi  ,ja  n. 

It   was    thought  by    scrie   of  the  profession   that  the  doct- 
rine v;as   too   technical  and  an  attenpt   w;  s  nrce   at   f     later  cite 
to  get    the    court   to  reverse    itself,    but   in  the 

o4  ITich*   58 
106  nich,    248 
89  richo   22 
the  doctrine  of   this    case   vras  affinned,    and    it    is   uncoubtedly 
the   law  of    this    state. 

There    r.re    statutes   v;hich  provide   that   inrurrnce   ccmpanies 
and   also  c  ny    foreign   corporation   shall  be   inhirited  from 
doing  business   in  t"ls    state  unless   it    vail  a -point  an  a.ent 
upon  whom  service  m£i,y  be  had   in   tlxls    sttte.      If  a  person  de- 
sires  to  sue   a   foreign  corporation,    he  v;rites  to   the   '^ecretc  ry 
of   c;tate   artl   he    is   advi;-;ed  who    the  i- gents  are    aid  v;-iere   they 
mi:y  be   found, 

A  foreign  corporati  on  may  also   be   sued  by    attachment    in 

thisstate.. 

„oOo ITov.    10,    1903. 
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LECTURE  Z7. 
cCo 

This   extremely  tec'.nicrl  c  octrine  £.n-.-.ouncecI    in   t/iC    le-.st 
lecture   lias   not   "be^n  universally    J'ollowed.      It  hts  not   'been 
accertod   in  ?^e\v  "'ampsliire,    Texas    ind  Qeor-ia. 

9   ":.H.    594 

41   Ga.    600 

4  T'ansas   453 

1  "ec\    "ep.    93 
There    is    au  interestinc  series    of   decisions    in   con.ect- 
ion  with  t>iis    question  and  the    lejislition  ;7h-ich  these 
decisions  have   evohed. 

^urin;;  the    civil  v/ar  acts   v/ere  passed  for   the   renovc.l   of 
canes   Tr  on   the    state   to  the  federal  Courts.      T:zere   has    alv;ays 
ceen  nore    or   lesL   jealousy   of    the  ?eceral  Courts,    and   it    seems 
that    a  citii;en   of    a,nother  state    or   of  a    foreign   covu:try,    if 
sued  here,    would  h:  ve   a   ri^-ht   to   remove   to  the  federal  Court. 
Tae  result  v;as    thaz   every  insurance   company  t/u^t  v;as   sued 
v/ould  file   a  petition  to   remove    t-ie   case   to    tlie  "eceral  Court, 
v/hich    vja.s   very   op;resive  "by  increasing  t'le   time   and  exi^ense 
of   litigaJ;ion.      To   :~.  revent  this,    tlie    state   said  that  no   insur- 
ance  ca.ipany   could   cone   here   and   do   Dusiness  unless    it  agreed 
in  v;riting  not    to    remove   a   case   fran  tine    st?;te   to  the  federal 
courts.      The    companies   entered   into  theagreement   hu   removed 
t'"e    cases   just   t}Te    same,    and  the  Peceral    17 curt s  held   that    it 
vas  not    competent    for   th.e    canpanies   to   oust   the  Pcderal  Courts 
of    their  Jur  is  d  ic  t  ion «      And  that   agreer.ents  not    to  take   a 
case    into   a  federal  court  '.rere  not    Vc  lid  "because  contrary   to 
pu"blic  policy. 

20  T^-11.    445 
That  was    the  "beginning  of  a   long  controversy  in  tjie 
Courts   u-on  t3iis   question, 

40  ^"is,    94 

94  L^r.    £35 
■"sre    V.s    inurarce    co-iiparc   remo-v-ed  the  case  to  the  Tederal 
Court   after  agreeing  not    to' do    so.      U.nc'.er   the  statute    of  the 
state,    the   in  sun.  nee   canpaix.-'"  hi  vL  ng  ■.  i?    ■         violated   i~s 
agreement   the    ccrariissioner   of   insuro.nce   revoked  its   license 
to   do  "business   in   that  state.      The    con-peiyy  a;;Tjlied  to   tjie 
-^uprer.e   pourt    for  a  ^'rit.of  '^andamus   to    comy.el  him  to   issue 
the   license.      This  v;as    refused   "by  the   supreme   Court    of  ris- 
consin,    end   the   con-jaw  t  ^-fin  a  p;,lied  to    tleUnited  ptates   qup- 
rme   Court   foran  injunction  against    th.e    coximissioners   revoking 
tlie   license   of   those    jrounds.      The   injunction  v;as   granted 
"by   the   lower  federal  court,    "but   was   c.issolved  ""oy  the   supreme 
court   holding   that   \.hile   tlie   agreement  was    void,    it   was   com- 
petent  for  the    state   topre-^ent    the  c  o-:-!pj  r;/  the   alternative 
of  not    re-'.xiving  the  case,    or   stop   ing  business   in  th^    state. 
You  wou].d   suppose   the  question  now   settled. 
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121   UoT.c    18S 
The    sti  tute    of   Iov;a   inposed   a  penrlty  ujjon  the    insun  nee 
a^:ent    for  violatinf:   such  t:n  c.^ree^nent ,    and  the    e^ei'^'t  was 
convicted  uncler   such  a   statute,      "'e   applied  to  tlfi   pupreme 
Court    of  t'le   ^'nited  otjdes   for   a  v;rit    of  haheas   coitus,    upon 
"■.]\e    {jroixnd  t'ls.  t   the  act   was   una  onstitutionc.lo      The   pupre  Court 
crrnted  t/i  e  ■.;rif. 

The   la-  of    tlie   c^omicile   of   the  f o  reing  comoration     alv;ays 
determines   the   rijlits   and   lialsilities   of   the    stockiaoldcrs, 
theiri-elc.t  ion  toeadi    otter,    and  to  tljs   corv»orate   creditors, 
and  to   its   diesolution. 

The   ri:;,hts   and   liabilities    of   shareholders   are    established 
and  defined  "by   th^  constating  instruaents   and  esp  eciallj''  Toy 
t:'ie    ciiarter  under  \hich  the  corporation  is    foraed.      The  valid- 
ity of  the  tra}isfers    of  stock,    etc.    (spends  upon  the    lav/  of 
t'^e    cornicile    of    tlie    corporation,    and  you   should  decline   to 
e::press   e,n  opinon  as   to  t'-evalidity  of   the   stoc>  of   a    foreign 
c  or -0 rat  iono 

The    le^al   situs    of   tJie  c  orporation   is   at   the   Conic  ile    of 
t  lie  corporation,    and  you  could  only    reach  it   tliere,    wit  h.  process, 
at    the    coM'.ion   la';:.      Justice   c!urtis  nakes   tr^at  praainaht   in 
his   lectures   on  t^ie  Teceral   jav;.      He    says    thc^.t  itis   doulDtful- 
v:-iether   the   frarners   of   the    constitution  and  the   judicie  1  act 
realized  the    importance   of   the  provision  v.lth  respect   to  the 
citi2:enship   of   a   corporation.      _' t    ti'.a.t    time   tliere  was    in  riass, 
only   one  business    corporation.      The   coi:Ti:ion  law  knev;  iio^::iinL:   of 
a  levy  upon    shares   of   corpor^.te    stock. 

Ruppose   a  raan  0"..es  you   a  !J-arge   ar.x»untof  money,    and  his 
property   is    the   shares   of   a  .Tev/  York  corporation.      The    general 
rule    is   tlmt   you  cannot    le-iir  upon  t-iem.      The   situs    of  the    stock 
is   at    t-'ie   domicile   of   the  corporation. 

47   t;o,    .'pp.    409 
In    t-Viis  case,   hov/ever,    it    is  held  that   where   the  foreign 
corporLit  ion  does  business   exclusively   outside    of    the  juriscict- 
ion  thatcreated   it,    it    f:cquires    such    a  domicile    in   the  place 
v-:->ere    it   does  business,    that    it   corponte    stock  may  be   att:  ched 
t  hie  re.      That- may  be   true    in  "issouri.      But    suppose   tlxt    the 
stock  is   levied  upon  and   sold,    and  tlie  purchaser  goes   to  ITew 
York  to  have   tlie  stock  transferred   to  hin,   what  will   the  I'ew 
York  Courts   say  touchinc  the  validity  of   tlie  proce'?;din3?   Of 
course   the    purchaser  ma.y  be  able,    in  equity,    to   compel  the 
debtor  to  r.iake   the    transfer;    but   I   do   not   knov/  whether  t.^ie 
Court    '-'ould  do  tliat.      This    decision   is   the   only  decision  that 
I  know  of    t}mt  militates   at;^.inst   the   universal   application   of 
the    rule  as   I   have   laid   it    dov;n, 

135  Jlass.    132 

15   Ped.    "^ep,    494 

3   How.    483 

10  Allen   337 

71  !!ich^    1£0 
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Their    stetus    is  s  r.id   to   "be    local  fnd   -.enporary.      A   foreign 
"  r-'riinistretor   or  executor,    is   a  ;'ierson  apointed   in  a  juris- 
ciction   other  than  t '.le   one    in  •..'■lich  he   ass^-u.ie^   to  f.ct.      Any 
e>:-3Cutor   or  adr.iinistrt-tor  c'erivin:::  his   authority  fror.i  a  Court 
ot>;er   th.an  a  "'icTii.jin  Court,    is   f    for':>i.';:n  executor   or   •    r.iini- 
strator  in  "iclii  ;.an,      p.uch  a  person  has   no   lecal    status   here, 
■because    f-.e  judicic'.l   action  t-"iat    is   resorted  to   in  tlie   a;.    oi;.t- 
:.ient   lias   no   extraterritoric\l  force.      Of   course   t^-ic    executor 
is   nagied  in   the  vill  of   the   testator,    hi't   tMs    :  r..  ointr.ient 
h&E   no    force  until  tiie   v/ill   is  proved  a?id     robated.        It    is 
generally  said  that    the   acni^iistrator  derives  his  povrers   from 
t)\e  court,    and    the   executor    from   the   v.dll.      This    if;    to  i.    cer- 
tain extent   true,    hut   neither  has   any  le^al  standing  until  ]^is 
avj   ointment    is   passed  upon  hy  the  proper   court,      Yov.  ujx- erst  and 
t".a.t   t>e   jud<;;nent    of  a  Court   has   no    extraterritorial  force.      I 
ca;-:   issue   execution  in  this   county,    ad  send   it    to  an;/  county 
in  tlTe    stcte   of  ' 'ichijan,    hut    if   there   isproperty  of   th.e 
deienda/.t    in  the   ptate   of  Ohio,    I    cannot  take  ciy  execution 
[  th^ere   and  levy  upon  it,    nor   can  I    telce  rf  judjuent   to  Qjiio  and 
h{  ve   execution   issued  upon   it    t'.ere, 

qo   tlie  Prooate  Court   decrees   that   a  person   is   cead^    and 
t'aat  a  certain  person  has  "been   appointed  to  administer  his 
propert;-.      The  Court    of  Appeals   in  — er;  York  state  holds   that 
if   it   it   has  "been  adjudicated  t    at   a  person   is   deac,    you  cannot 
;'^ro--e   that  he    is   alive.      In  all    other  jurisc  ictions   such  an 
ac" judicrtion   is   not    conclusive.      Generally   it    is  h'";!.    t'-i;  t    if 
you   shov;   tP.at  a  person  is   not   dead,    you   show  tlu-t    ".     ■   Court 
did  not   have  jurisdiction   over  tlie  matter  at    eII,    and  therefore 
C'-uld   renc'er  no  hino  ing   decision  upon  his   Y'^  ^'^'^''^Y*      There    is 
another   reason   for  thi.e  foreign  executor  h;  ving  no    status   in 
law,      T-'iS  real  prop^^rty   of  a  person   is    subject   to   tl'je   lav;  of 
its    situs.      The    sovereign  is   the  guardian   over  all   real  pro- 
perty \7it.hin   its  bounds.      You  v;ill   observe   that   I    spee^k  of   the 
actur.l   situs   of   the   -rcpei'ty.      You   will    see   later  that   there   is 
a   distinction  between  the   actual   and    fictittious   situs   of 
t':d3   property.      The    situs    of  personal   -"rq-erty  is,    in   contemplat- 
ion  of    lav;,    at    tlie   domicile    of   the   ov.Tier.      If  I   leave  my  jack- 
knife   in  ''ew  York,    its   legal  situs   is    in     ic'ugan,    but      its 
actual   situs   is    in  T'ev;  York. 

c;o    if  tlTe   ad?:iinistrator  or   executor  is   apn^ointed  by  th  ■ 

Co'jrt,    he   is   en  officer  of    the  ^t-.  te.      "e   lias   no   extra-terri- 
torial pov/er.      This    question  has   a.risen  in  tlie    state   in  many 
v;ays. 

An  adzTiinistrator  appointed      in  Ohio  assui-ied  to     make 
partition  of   land   in  !:ic"xi^an.  It   was  held  t liat  he 


XV.      p  R  I  V  /  T  ]^    I  :'  T  :i;  I:  :t  A  i:  I  0  I'  A  L    l  /.  v^     6i. 

had  no    stanching  as   c^di'iiriistrator   in  I'iCiii  ,rn. 

In  tliis    country;    it   nay  tec  aie  necessary,    in   -./r^clinjj  up 
a   larce    estrte,    t  o  have   Letters    of  Ac'-':inistrrtion   issue   in 
several    states.      The  acrninistration  granted  v/here   the    deceased 
was   doniciled   is   called  the    funeral   adrainistration,    rnd   if 
it    is  c^'G.nted   in  other   strtes  "because   there   isprcperty  or   land 
t}Tere,    it    is    called  ancillary  adniinistrationo 

You  must    alv.-aj's   distinruish  Toetvaen  the  pov;ers   of  t]ie 
ac'jninistrator,    v.nu   of   the  executor  as    such,    ;  nd   the  pov/ers 
thcit  inay  he   conferred  upon  the  r;erson  naned  as   executor,    'vhich 
are   really  trust   pov/ers   conferred  hy  the  v/ill.      ''any  po^vers   of 
trust    ere   conferred  upon  p  ers  ens   n-'xieeL  as    executor,    vMch  are 
not    re:_:ularly   a  part   of   the    eccecutor's   cuties.      These   thin^^s 
so  provided  for  are   not    done  hy  the  party  naned  as    executor 
in  his    capacity  as   executor,    or   £>•  niinistrator,    hut   as   trustee. 
The    fact    that   he   is   also  an  e:::ec Liter   is   an   accident    thv±   does 
not    affect  his    leal   status  as  trustee. 


— eoOoo 

ITov.    9th,    1905. 
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L  E   C   T   U  K  E      X\a. 
.... — oOo 

At   the   close   o:i"   tlie  Ir  st   lc;cturej    've  he  d  just    entered 
upon  a   .'•  iscussion  of  foroirn  a-'ministrc  tors  and  executors. 
It   is    irnportr. nt    to  "bear   in  nind   t'lat  an  adnunistrator   or  ex- 
ecutor  is  an   oiTicer  of   the   sovereign   and  v;ill  not   he  perraitted 
as   such  to   exercise   his   office   in  another   sovereignty, 
^"alker's      Ch  encery  Hep,   200 

In  t^-is  case  an  tcministrrtor    aipointed  in  Ohio  attempted 
to  make   partition   of   lands    in  ICichican,    e.nd  the  i'.ichi£;a.n 
Coui-t  held    t'lat  he  had  no    standing   in  "icM:;an, 

In  the, 

16  Ilich,    50 
an   action   of  assumpsit  v.-as   hroucht,   and  a  plea  of   t:i.e  General 
Issue  was    interposed,    and  then  the  pis,  intifi    died.  Under 

the  statute    of    this    state  upon  the   death  of   one    of   the  i^'crties 
the    suit  rx-y  he    carried  on   in  the   naiTE    of  his   le^al  represen- 
tative.     That   v/as   done   in    ii  is    case.      The   naiae    of   tlie   legal 
representative   vtb.s    inserted   instead   of   the   ori^iiinal  plaintiff. 
Sut   the    court   held   that   the   action   could  not   he  mainte. ined 
for    the  reason  t'-iat   the   ad::-a.nistrator   in    ^liose   name   the   suit 
was    sought   to  be  prosecuted  v;as   a  foreign  ofricer  and  ap   ointed 
hy  a  foreign  jurisdiction, 

30  !:ich,    296 

In  the 

55  Ilich,    568 
tMs  matter  v;as  presented   in  a    very  queer  light    or  aspect.    In 
that    case   the   ov.Tier   or  moi-'tgagor   of   lands   in  '■ichigi-.n   vjas 
domiciled  in  St.   Louis 5   Mo.    v.-here  he  died.        In  st      Louis   they 
have  whet    is   loiown  as  a  Puolic     Adjuinistrator,      This   o/ficer 
acting    v-it'^out    t'^ie   r.utliority  of  the    court,    not    only  took  poss- 
ession of  the  deceased  party's   assets,   hut  sold  this  mortgage 
and   the  assignee   had   it   disclTargda.        In  the  meantime  an  e,dmin- 
istrator  had  he  en  ap'Ointed   in  hichigan  and  he   undertook  to 
foreclose   tMs  mortgage.  It   v/as   contended  that    in    ca,se    of 

a  chose   in  action  the    right  to   receive    the  money   on   it  was 
v;ith  the  man  v/ho  was   dcniciled  in  ilissouri   and   in   contemplation 
of   la\?  it  v/as    there   and   if   there   it    carae   v.l  thin  the   jurisdiction 
of  tlie  Missouri   c.(xiinistra,tor.        But    the   ^'ichigan  court  hold 
that   the   appointment   of  the  Michigan   aorainistra-tor   superseded 
the  ad:Tiinistrc,tor  in  Missouri.      I   do  not   think  t^^at   the  lands 
in  Michigan   cut   ary  figure.      The   mortgage  represents   the    deot 

and    coupled  with  tjtit   debt    is   the    right  of  the  mortgagee   to 


I 
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look  to   the  mortc^ce   -or   fie  settle::ient    of  his    clai].a,    so 
<  v-'lien   you  discharge   f-^t-,t    debt  you  discharce    the  lien,      ^o 
f':  t   the  question  a.ter   -11  vrl'lch  v.'as  I'ji-eEeiated  v;as   i   r.\ere 
inc  ettedness.      A  foreign  c^cr-iinistrctor  ric,y  uncer   sor;ie      con- 
ditions  collect   a   c'ebt    in  a.  foreiiji    jurisciction.      x-ie    lact 
t^a  t  this  ^riort^r^e  vrrc  asri~ned  did  not  have   an;rt'in;:   to  do 
\7ith   tlie   case.        The   pupre  le    "ourt    of   this    strte   eeer:^   to  hrye 
laid    great   stress  uyon  the    fact   t^at   at    the  tine   of   the   sale 
there  was   an  c  dxainistrator   in  tliis    state.        I   thdnk  t?ie  v/hole 
case   depends  upon   the   fact   that   adninistration  had   D'en  issued 
in  "ichir"-an  at   the  tine  the  riiortt:;a£e  v.'as    t^ssij^ned. 

There   is   a  case    of    sirailar   ir.port    in, 

100  U.n.    491 

One   would  tMni:  that  ^    prq^osition   so  v;ell   set: led  that 
an   executor  or  administrator  has   no   extra-territorial   force 
v^ould  not    come   up   for  application   and.  ad.ludicr  t  ion  'before   a 
coui-t    of   last    resort.      Eut  it    did  come  up,    and   ca:,ie   up   in 

43   '  ic  rio 

In  t  :Bt   case   a  hill    vas   filed   in   this   st;  te    for  ar.   account- 
ing from  an  acministrator  a'     ointed   in  ''.Y,      The  adniiiistn.tor 
T;as  here  and  he  had  money  here.        It   was   contended  that   his 

although  arisinc   out   of  his   officisdt  liability  altV.ou::h 
arisin,',   out    of   his    official  act   was  personal  and    tliat   Jones, 
the  man,    as    contradict  in, 2ui shed    from  Jonos,    t'le  administrator, 
ought  to    account  to  tjie  citizens   daniciled  v/ifun  th£   juris- 
diction.     The  coijrt   said  no.      This   is   Ci.  matter   of  acninistrat- 
ion  and  belongs  to  'Jev/  York  and    ;«   will  not  meddle  with  it, 
Tlie  question  came   up   again  in 
31  :'ich,    274 

In    this  case   th. ere  was    a  general    administration   ;:ranted 
in  Illinois,    and  an  ancillary  adrriLnistrator  "was    appointed   in 
i!icrJ.,'5ino      The    estate  v/as  partly   land   in  Illinois.      A  bill   '..as 
filed  here   against   the  ancillary  adiuinistrator  for  c.n   ejdc  ount- 
ing   of   certain  par-tnership  matters  betv.een  ca^iplainant   and 
the  deceased  party  and  of   certain   dealing  v;ith  a  former  ad- 
ministrator  in  this   state.      The  Supreme   Court  held   t'lat    if  the 
bill   could  be  main':eaned,    it    sliould  be  brought   agrinst   tJie 
principal  ad:.iinistrator,    and  not    against   the  ancillary  admin- 
istrator,   and  tlTat   the  adiuini  strati  on   in   tl'ds    state   has    no 
aut'iority   over   lantis   in   Illinois. 

I  have    thus    far   spoken   of  execixtors  and    .- iministrat  ors 
indiscriminately,      I   think   t'at  a  distinction    sliould  be  mcde. 
The    exec lA or  gets  his    title   from  tlie    v.lll  v.h.en  proved;    vhereas 
th£    administrator  gets  his    title    from  the  action  of   t'le  court 
t]'^t    a  points  him. 

It    is  also   necessary  to   distinguish  between  t]'i.e  i  ui:ority 
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vested   07   tlie    will   in  the   eDceciTtor  as    siich,    and   the  raithority 
vested   in   the  parson  n<:raed   ss   executor  as  tnistee,,      The  duties 
of    t;Te    executor  are    to   collect   the  assets   a^nd  pay    the  deots 
s.nd  lecacies   of    the  deceased,      vOaen  he  lias   cone    thct  he  has 
fu]ly   dischtrfjed  hip.    duties  as   executor.      It   frequently  happens 
t  j-at    additional  ""iO'^"'ers   are   CQif  erred  upon   the  person  n;  ned  as 
executor c      If  he   exercises   tJiose  powers,   he    eccercises   tl'ien, 
not   as  executor,   but   as  trustee  hy  virtue   of    the  povers 

conferred     by   the  vail.      The  po'.-.'-Ts   that   "belonc;  to   the  person 
as   executor  may  not  be  exercised     outside   of    the  jurisdiction 
in  v;hich  he  v/as   appointed,      rut   the  pov/ers    vested   in  hin  as 
trustee   in   contradistinction    to   those  pov/ers  vested   in  hin 
as   executor  may  be    exercised  anywhere.      Therefore   in   consider- 
ing the    extra-territorial  pov/ers    of   the  executor,   v;e  r.iust  be 
careful  to   distin,;;uish  those  T>overs  v.hich  belong"  to  hiri  as 
such,    from  his   added  pov/ers,    if  ]ie  has   r- ry,    as   trustee. 

You  v/ill   find  this   distinction   clearly  brought    out    in  the 
case    of 

21  V'ende    430 
The  c  ase   of 

48  I'ich.    442,  at   first    ;z^zr.OB  ^ 

seoins    to  be  an    exception  to   the     general  rule   es   I   h--'e   announ- 
ced it,    but  upon  closer   scrutiny  it   does   not   appear  to  be   an 
exceptione 

In   tliis   case   there  v/as   c-   lar-;e   estate   in  course   of  acjnin- 
istrationo     Pp.rt    of  the  property  v/as   in  Ilic-iigan  and  an  a.-;raini- 
strator  was    rpnointed  in  T'ichit:,an  to  dispose   of  it,      A   Ir.i'c;© 
part   of   the   estate  v/as   in  Ver-'iont*      A  T'.r,  Moore,    the  appellant 
in  this   case,    vms   the   residuary  legatee   unc'er  the  vn.ll   in 
■''''eriTiont,      30    that  he    vas    entitled   to  ever;:,'thing   in   the  state 
of  'lichii^jan  that  was  not   necessary    for  the  pac^^inent   of    the 
debts.      The  "'ichijan  administrator   rendered  an  account   f.-at 
I'.Ir,   }Toore   did  not    like*      Tlie   account       '  was  allov/ed  \rj  the 
Probate   Court,    and  I'r,  T'oore   appealed   ^'rom  the     decision.      The 
will   in  Vermont   under  v/P.ich     r,   I '00 re    clc. iried  had  never  baeh 
proven  here   and   it   v/as   objected  tJiat   th.is    instrument   hcd  no 
validixy  here,    and  T'^r,   L!oore   could  not    assert   his    claim  lie  re 
because    that    claim  had  never  been  proved  or   allov/ed   in   t]J.s 
states      The  cou^'t    said  no,        Tne   Court   held  that  he  had  an 
interest   unc'er  the  v/ill   as  probated   in  Yennont,    £tnd  he  liad 
such  an   intere^it    as  v/ould  entble  hin  to  a-peal   in  t'jis    state. 

An  executor  is    entitled  in  his   own  person  to  t}ie  property 
of  tlie    deceasedc      /n  exec^Jtor  can  brirrj  an    iction  in  -lis   ov,-n 
narae   for   a  c  en  vers  ion  01    the  property.     His   appointment   as 
executor  vests    the  title   of   t]ie  prSip  ert^-   in  him.      Here   is  an 
executor  that   has    recovered  a   judjjment  as   executor   in   this 
state.      The   judgment     debtor   is   in  the    state    of  l.'ew  Yorlc,    The 
only  way   tiat  he    can  enforce    the  judr;ment   is   to  bring  suit 
upon  it.      Is   it   necessary  that    c-n  ancillary  administration 
be   issued  in  the   state   of  Kev;  York,      Hot   ot    all.      Taq   executor 
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o\7ns   that   judiXiaent  "by  virtue    of  his    aj-j'Ointmimt ,   i^nc.  hs  rmiy 
'be^in  an     ction  on  it   In  his   ov;n  nane ,      Tne  lc^   of   the   situs 
vests  the  prope  rt;^  in  hira.      If  he   should  ;  o  to  llev;  Yorlc  and 
attempt    to  hr  in^   r.uit    on   that  judr;ji3it   as   executor   or  aciainis- 
trator  he  v-ould  prohahly  failo      ?ut   -yhen  he   he^ins    the  .-  ction 
in  his  ov;n  ncune  he    can  recover   in    that  .ction  precisely  the 
same    as   if   the  judc^nent  had  been  assigned  to  him, 

16  ;'asso    71 

7   Calif.   403 

59  /m,   .Re^i.    550 

21  lo,.    227 

64  /ra^  T;ec,    225-8 
^'e   come   now  to  those*  cases  holding  that  where   there   are 
no  creditors  v.'ithin  the  jurisdiction  there   is   no   reason  v/'iy 
a   foreign  executor  or  adr.inistrr  tor  may  not   collect    or  projierly 
discharce   a  deht* 

9  Yfallc      740 
In  f^is    case   it   apjiea.red  that  a  testator  died   in  .'labama 
and   letters   of   administration  v/ere   issued. 

The  defendant   recided  in  Tenn,   and   ov/ed  the  test;tor 

at   the   tine   of  his    death,     "e  paid  -Qiis  deht   to   the   Alahi'jna 
ac'minirtrator,        ^uhsequently  ancillary  adininistrr  tion  v/as 
issued   in  Tenn.      And  the    ac'rainistrator   in  Tenn.   de:na?ided  pay- 
ment    of    t/iat   deht   v;hiichhe  liad  already'  paid  to  tlie  Alaharia 
administrator,   payment   hein^:   refused,    an  <•  ction  was  hrowjht 
to   recover    that   indebtedness.        It   was  made    to   appear  t"":at 
the    deceased  had  no    creditors   in  Tenn.,    the   only  t'dn,;  that 
he  had  v/as   t]iis    asset  v/liidh  had  been   colected,      Uotv/ithstandinc 
the   Circuit   Court   of  the  United  s-s^tes  held  that  the  Tenn. 
administrator  v/as   entitled   to  a   judc^'^nt   for  the  amount   of  the 
debt  paid  to  the  Alabama  adr;iinistrc  tor.      The  case  beinj  talren 
to  the  Fuprome   Court   of  tlie  United   rtat4s,    th.e  jucc-ie--   of 
the  lower  court  was   reversed  and  the   case   sent  back  for  a  nev/ 
trial. 

The   supreme   Court    in  rulinc  upon  tliis   case   laid  do'.-m  the 
follo\7in(V;  propositions: 

(1)  That  personal  pioperty  for   the  purposes   of  dis^osit- 
ion  wherever   situated  must   be    regarded  as  htVinc  no   otJier  pli'.ce 
than  t}ie   domicile    of  tlB    owner  at   tjie   time   of  his   der-tJi, 

(2)  The    orif^inal  administrator   is   tl.n-efore    vested  with 
the   title   to  all  personal  property  of   the   deceased   for  pur- 
poses  of  administration. 

(3J      Though  he    cannot    sue  to   recover  assets   outside   of 
the   limits   of   the  jurisdiction  tliat  appointed  him,    it    is  not 
because   of   defective    title,    but  because  the  assets    in  a    foreign 
jurisdiction     are   subject   to    tlie  claims   of  home  creditors. 

The  c  ase   Trassent  back  for  a  nev/  trial   and  the  plaintiff 
recovered  again,   and   the   same   case   is   reported  in 

108  U.'^.    255 
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The   pupre.ae   Court   ac^^in  reversed   t'.ie  judgrient  of  t:.e   loT;er 

court   ar.d  pointed   ou"^    the    ret  sons   c.3si^;ned  in  t}ie   I'irst 

reversal,      'liat  "became    of  \,'ie  case    afterv/ards  I   r"  o  net   linov;, 
I   cone  nor'  to  spe?"'c  of  the 

biA^  oo    Uv     j-.-jA.  x^.. 

This   is   a,  most    interest  in^;;    subject,    "but   t'le   decisions 
are   in  such  a  condition  tliat   I  am  not   able   to  lay  dovm  a.rTy 
general  principles ^      I   do  not   Irnow  what    the   law  is  and  I    do 
not   knov;of  asTybody  tliat  does.   All    that    I    can  do   is    to  tell 
you  T/het  has  been    said  and  •..•hat   has  been  written  upon  tlie 
subject , 

In  a   le^al  sense   all  persons    are   infants   until   they 
attain    the  ac;e    of  majority.      If   the    age   of  majority  were   the 
same   in   all  countries  there   would  be   no   trouble   at   all.      I-ut 
the    a^e   of  majoirty  is  not    the    same.     V/ithus    the   t-se    of  major- 
ity is   21  years,        The  ace   of  majority   is  21      in  the  U,S,, 
Prance   ano   Ital;.',    Bavaria  and  r~:ussia;    22   in  Hesse i    23    in  "ollanc^ 
24   in  Austria  and  Prussia;    25   in  Hanover,    I-anmcrk,    ^pain, 
Portucal  and  ITorv/ayc 

suppose    a  person  is  c  anic  iled   in  spain  and  he   is   twenty 
tv7  0  year3   of   age.      Ho    cones    to  this    country  and  makes   c    con- 
tract.     He  violates    that    contract  and   is   sued  upon   it.      Is 
it    competent  for  him  to   say  I   am  domiciled   in  Portucal.      I   am 
an   infant    'here,    ther  fore   I   ara  m  infant   here,    therefore   this 
co:--. tract  may  be  avoided  by  me.      This   question  has  been  dis- 
cussed and  debated    for  a,  great  mc;]Ty  years,    sjid  it   has  not  been 
decided   or  settled. 

The   lav/yers  upon  the   Continent   of  ?]urope   reason    Ga-.::what 
differently  from  us.        Th^    thdnk    t:Ta.t   our   system  of   GOia.ion 
Lav:  is      very  barbarous,      Tney    tlunk   that  their  cm  system  is 
Cli'ssical  and  logicr.ly  sjTAetrical  and    rounded  out  by  a   s'  ecies 
of   scholastic  reasoning.      They    say  that  v-hen  the   la'w  irnooses 
a  status   upon   a  person,    it    ^oes  v/ith  him  wherever  he  may  ;,o. 
He    caniiOt   get   rid   of   i^b   any  more   than  he    can  get   rid  cf  his 
skin.      These    gentlemen  call  this  doctrine    the  ubiquity  of 
personal    status. 

The  Common  Lav;  c. oes  not   hold  that    doctrine,     T'.hen  a 
raiJi  cones   to  this    country,    and  is   at    the  age    of  majority   in 
tiiis    country,    and  enters    into  v,hat   v.'e  call  a  contr-.  ct,    the    lav/ 
i;iposes   certain  legal  obligations   upon  him,    and   tlB    lav;  says 
it  v;ill   not  p  ennit   the  lav;  of  another  country    to  say  that    it 
does  not.      Of    course    that  destroys   the    symetry  of  trds  theorj' 
of  personal  status.      It    is  not   so  beautifully    rounded   ou-;  as 
the  doctrine    of  ubiquity  of  p:rsonal  status,   but   it    is   good 
common  sense.      The  person   can  make  a   contract   even   though  he 
is   an  infant   at  his   donicile. 
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IS'A  PTT'.SOIT  "T-O  H.'.S  !'A.  E  ..'.   CarTni'CT   exe:.]pt  Leccuse  :ie    is 
an   infant  at  his  piece   of  domicile? 

I'r^  ■'.Yestlalce.    who  has    En;c-,Triied  up    the  lav;  of  I^^nGland  0:1 
the    sTAbjectj    says  that   he    does  not    loiow  and  that   it   ha.s  not 
heen  detBrminedo 

f^r,  T^arsons   spys  of   the  /rae^icen  doctrine,    that   a   party's 
personcJ.    status  T.'heii  it   cones   to  Eiatterc;   of    contract    is    c.eter- 
1  lined  by   the    lav;  of   the  pl^ce   v;hero   the   tiiin.,,  is   done,      A  party 
contracts  here,    and  he    is    of    ace  here,    he    is    liahle   hereo 

The  matter    came   up    in  La,    in  the   case   of 

17  ITartin   596* 
The   court    in   that    case   said  that    a  person's  personal    status 
is   to  he   determined  or  (governed  hy  the   lav;  of   the  place   accord- 
ing:   to  v;hich  he   soonest   attains  his  majority. 

Ilr,   ?illamore   says    it    is  a  monstrous   aoctrine,      Neverthe- 
less  it   has  heen  approved  elsv/hereo      It  was   incorporated  in 
the   German  and  Prusr.ian  CodtSc      And   it   v/as   sustained   in  l']n^- 
land,   v/hatever   the  lav;  may  nov;  be,    in   the  case   of 

LoRc    313 

... — >~oOo ■- 

ITov,   nth,   19r-3o 
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In    t]\3    case    of 

16   I'o.    559,  or    S5  ?'o.    349, 
pit  intiff  y/as   an   infant    under    the  i  ge    of  tv/ent " -one .      T'-.e 
"^•rob;  te    "ourt    for   r    c  ouutity   in  Arkansas,    act  in     u/ic.er   tlie 
rU'.'iority    of  a   st&tute    of    t]-iat    stcte,    ordered    the  t  the    dis- 
ctility   0.     the   plaintiff's   nonage   "be    removed   so    fa.r   as    to 
Duthorize   him  to    sue   end    recover  £.11  moneys  ■belor.,ji.i_    to  him 
in   the    st;.  te    of  "  is?. ouri    in    tlie  hr.nds    of  a;iy  person,    aud   to 
execute    releases    therefor   in    the    same  mcn};er  r  s    if   he   \'-3re    of 
full  a^e .      '.'hus   i  rr:e6.  hy   t":e    orcer   of   the    this    court    '^.e   •/ent 
to  I'issouri  a,nd   sox;i^ht    to  enforce  his    ri,  hts    there.        '"v.t    the 
c^upreiie    rjourt    of  '  issouri   said    tlia  t  the   1  e^;  is l£. t ur e    of  .■rk. 
had  no   pov/er  to  pass   r-    1;  v/   v.hich   shall    over-rice    or    control 
the   laws    of  hissoui'i        Th?t    is   a  very   narro"  ■   coctrine   If   a 
persons    st:  'suts   is    determined  hy  "'.is   domicile   then    "che    sti  te 
of   /rk.    can   endov;   the  prohr.te    court   v;ith  pover   in   the      rei.iises. 
JBut   the    RU'ireme    Hourt    of  I  Missouri    did  not    seem  to   take   that 
viev'   of    the    case,      The  "issouri   court    decided  the    case   as  __ 
t'^cuL,h   the    question   of   domicile   hi  -    never  "been  he^ird   of. 

You  '.-ill   fiiid   t]iis    question   discussed   in 

Persons  ^^'ork  on  Contracts,    (5   ed,  j    voL   3 
pa{:e    5'7  5, 

This    question    of   the    status    of    infants    so    far  as   concerns 
t}ieir    contractual  rov/er   is    still   open  to   douht. 

Legitimacy  is   also   e    status   rec  q^nized  hy  privcto    inter- 
na ticnrl   IciW,        There    seems    to  he   no   doutt    or  dispute    tliat   a 
child    corn   in    la^rf'ul  wedlock   is    le^it imc=te    everyv/here.      ry 
the    common    lav/  of   Continental  Euroyire    illegitimate    issue    is 
mace    le;_  it  im.c  te    if    the  parents    subsequently  merry,    and  that, 
I   "believe,    was   the    rule   of   the   Civil  Law.      But,    "by   the    common 
la''  of  En^^land,    of   tliis    country    the    subsequent  marriaf:3    of    the 
parents   does   not    le^'itimaze    issue   previously  horn,      T:"-ere   are 
sta  utes    in    some    of    the    states  hy   virtue    of  v/'iich   the   Eu"b- 
seque.it   mt  rrlage    of    the  parents   makes    children  previously 
"b^orn   legit  innate. 

!>,   I'^estlake    suir.s   up    the  English  viev/   thus:      An   illeg- 
itimate   child   is    p.ot  made    legit  im&te   hy  the   subsequent  marriage 
of  the   parents,    ujiless   the   law  of   the   father's   domicile   at 
the   time    of   the  marric-ge   worked   such  legit  im;  t  ion. 

savigny  takes   the    same   view   in  his    v.-nrk  at   page   380, 

7   Clark  &  Einn,    617 

A."    illegitmiate    cMld   of   Scottish  parents   was   horn   in 
Enplane.      The  parents  afterwards   married   in  'England.      The 
putative  f  <-ther' s    doniic  ile   was    in   "cotjland,      By  the    laws    of 
Scotaldn  the    child  was    legitmate   hy  virtue    of   the    suosequent 
marria,,e    of  t'^e  parents  o        Eut   although   legit  imc-tion  hy 
subsequent   marriage    is    recognized  by.  private    international 
law,    it    does      not    in  England  hy   statute   confer    ctpaci'.y  to 
inherit    real  property.      The  power   to   inherit    is    lim.ited   to 
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cSialdfen  'born   in   la"ful    •wedlock. 

7   Clark  &  ?inn.    949 
"■est lake    753. 

T;:ere    is    some  Ilnjlish  aut  horit  3^,    hcv/ever,    tliat    tlie    law 
of    the   feather's    dcniicile   at    the    tine    of    the    child's   hirth  and 
at    the    tiem   of   the   subsequent   marriage    of    the  parents  must 
ccncurj    t.'iat  is,    the    child   is   not    legit  inate   unless    the      lav/ 
of    the    father's    domicile   at    the    time    of    the    cMld's   hirth  and 
at    the    time    of    the    suhsequBnt   marriage    coiicur. 

RO    laid  down  hy 

Y/estlake,    sec,    51, 
and   in   some    cases    cited  by  him  in  tliat    connection. 

The    question   in  this    (B  untry  is   not    free   from  doutt. 
The    supreme   Court    of  Alabama  held   that   the    lav/  of 
the   fater's    danicile    at    the    time    of  marriage    caitrolSa 

45  Ala.    411 

Justice    ptory  expressed  a   similar   view  in  his  v/ork  on 
the    conflict    of   laws-. 

23    :'iss.    155. 

An    illegitimate   cMld  was  horn   of  parents   domiciled   in 
So    Carolinao      The  parents   subsequently  married   in   S.    Carolina. 
By  the   laws    of    S.    Carolina   the    subsequent  marriage    of   the 
parents   would    not    render    the    child   legitimate.      So    tiiat    in 
So    Carolina  this   child  was    illegitmate.      Afterv;ards    these 
people   took    the    child   to  Mississippi   and  there   acouired  a 
domicile.      By   the   laws    of  Miss,    the    subsequent   ma,rria£;e   of 
the  parents  makes    the  child   legitimate.      These  pecple   always 
recognized   this    child  as    theirovm.      2ut    it   was   held  by   the 
Supreme   Court    of  Miss,    that    the    child  having   acquired   its 
domicile    and   status  by  the    lav/s    of   S.    Carolina,    it   must   be 
regarded  as   illegitimate   every  v;here„      And   it   could  never   in- 
herit   in  Miss.        There    the   doctrine  of  personal   status   "was 
carried   to    the   extreme. 

11   La.    Ann.    252 
In  tMs    case   the  parents    of   an   illegitimate   child  were   domii- 
c  iled  in  Arkansas.      The    cMld  v/as   legitimized  by  a   special   act 
of   the   Arkansas    legislature,    and    it   v/as   held   that   the    child 
must   be    regarded  as    leg.  t  inate    in  La.,    and   capable    of   inJaer- 
it  ing  thereo 

This    was    the  con^-erse    of    1h  e   above  proposition. 

It    is  daid  tliat   nituralisat  ion   depends   upon   domestic 
policy  which    cannot   be    controlled  by    foreign  law,    and   our 
naturalization   laws   extend   only  to   such  children   born  aborad 
whose   father   at    the    time    of   the    cliilc's  birth  v/as   a   ci:izen. 

Y/harton  Conflict    of  Laws,    sect,    245 

There   are   no    decisions   upon   the  point. 

There  may  be  legitimation  by  (l)  Statute,  or, (2) 
Rdicto  According  to  the  best  opinon  legitimation  by  edict 
will  be  internationally  recognized  if  granted  by  authority 
which  is  valid  at  the  putative  father's  domicile,  but  when 
the  putative   father  and  the    children  have   not    the    same    dom:  c  ile 
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then    it   must   'be   ~o\-e:ried  ty    tlie    lar:  of   tlie    domicile    o.    the 
child,    and   t'-at    v/ould  Toe    the  domicile    of  the      child's   mother. 

'".ome    v^ry  interest  in^-i  questions   irise    in   connection 
with  polygaj'.ious  marrias'ss.      This    country  and  no    stcte    in  this 
country    can    reco,;;nize   a  polygr.nous  marrirce.      Rup  ^ose   i    child 
is   horn   in  a  Turkish  Harem,    v/hose    father  ha,d   forty   T/ives, 
should    com.e   to   this   country  and    claim    tlie    ri^ht    to    inliijrit. 
T'-'at    child   vra,s  horn   in    la-./ful  wedlock.      In  Turkey  the  mi^rriage 
"between   t-\e    father  and    :he    forty  v/iyes    is  valid  and    tliore    the 
c^iild   is    le^;; :  timate ,      ■'■''e   recognise    the   legitimacy  of    that 
child   for   the   purpose    of    allov/ing   it    to  inherit,    hut   for  no 
other  purpose.      It   v/ould  he   outrageous    to   say   that    tliis    cLiild 
would  not   he    capable    of   inheriting   its   fatlier's   property, 

A   similar    case    arose    in  Ilichigan,    although  the    ch.ild  was 
not   horn   in  a   Turkish   •larom.        S   child  v;as   horn  to   aji   Indian 
chief  who  had  as  raany  wives,    it   not   more    than    the   Turk,   The 
case    arose    in   the   upper  peninsula   of  ITichir^an,      The    case   v;as 
the    case    of, 

75  ZUch.    498 
Cohogen  wrs    the    son   of   an  Inoicn  chief   who  had  many   -Ives.    lie 
?/as   iiot    the    son   of   the    first   wife,    hut   a   son   of    one    of  ]iis   suh- 
sequent    wives.      It   v/as   contenoed   that   he   was    illegitimate 
and  therefore   not   cape'hle    of   inheriting.      But   hoth    the  U.S. 
and   t]ie    govern-nent    of  the    state    of  richigen   recognise    the 
trihal    relations   of   the    Indians;    that   tlie 3-   ere   a    sort    of   a 
state   wi  -hin   a    state;    and   that   they  make   laws   unto   the-.selves, 
a;xL    are   not    auhject   to   the   lajHS   of    the    state    generally.   Accord- 
ing   to   the    laws    of  these    Indians    it   v;as    competent    for  a  man 
to  have   more    than   one   •.  if e .      Therefore   the    government    of    the 
state    of  ''icMgan  recognised    that   this    child  ?/as  horn   in  law- 
ful wealockj    ani     was    therefore  c  apahle   of   inlaeriting. 
in   the 

19    ind.    3, 
a  directly  opposite    conclusion  was    reached.      I    can   only    say 
for  the    supreme   Court    of    Indiana  that    it    stands    alone.      I    do 
not   kno'-..-   of -a  single    case    in  i^ng  land   or  America   or    in  any 
case    laid  down  hy    the   Continental  text    v.rlters,      which  ventures 
to    lay      down  a   different   doctrine    from  that    of   the  J'icl.igan 
case  = 

Lunacy    is   also  a   status    recognized  hy  Private    Internation- 
a]    I,aw.      But    lunacy  teing  a  fluctuating   state,    a   foreign 
decree   adjudging  a  person  to  he   a   lunatic   v/ill   not    he    given 
absolute    effect.      It    is   not    a  per::H;ient    status    and  an  adjud- 
ication does   not    necessarily   involve   a   continuation    of    that 
condition. 

3   Russel   Pvcp ,    12 
A  person  had  been    adjudged  to  be    a   lunatic    in   Jamacia.      He 
was  bi-oujht   to  England   for  his   health  in  clx:,rge    of   a  duly 
appointed   committe.      The    chancellor t  reated  the    Jamcia   com- 
mission as  witliout   authority  and   issued  a  nev/  com-nission.   But 


yr^i,       p  r.  I  v  a  t  j;    i  ;^  t  e  r  r  a  t  i  o  ;■  a  l    i,  a  \ .  vi. 

ore  inarily   sj.e&kin:^  V^c    loccl   court    v-i.ll   a-^oin':   t:-ie    c'.Oi:-.i- 
cilii.ry     uardian, 

c'O   held   in 

1^5   '  ass,    374. 
The    status    of   olf-T'ery  \7as    at    one   tine   a  natter   of 
consideri  hie    importance    internationally.      I  had  su   /losed  that 
so    far  f,  s    the    U.S.  were    concerned   we   v;ere   done   •  ith  it.      But 
V -Ether  \.c  he  vo   or  not    seems   to  he   a  matter   of    sa.ie   doutt 
in  vie',    of  the   negotiations  hetv/een  the  Phil_i]pine   Coi.imission 
end  the    Pultuii   of   Sulu.      'lovrcver,    international   lav  -c-.greQS 
thft    tlTe    stj.tus   of   si;  very  Id  not   u.ihiquitous. 

1  V^ach,   499 
1  v^ire   413 
16  "^ick»   198 

It    seems    that   v/here    a   sli^ve   has   acquired  a  donicile   in 
a    free   state,    he    could  not   again  "become   a   slave  hy   returning, 
to  tlie    country   in  shich  he   v;as    formerly  held   in  "bondace 
according  to  valid  international  lav/, 

Ft  cry,    International  Lav;,    sec,    96# 

Bu.t   othervise    if  he    returns  "before   acquiring   a    domicile 
in  a  free   c  ountry, 

cup;  osc   a   slave    from  T'orroco   cones    to    the  U.S.    anc"   a<i- 
quiires   a  domicile,    and  then  Returns   toT'orroco,      I   have   little 
dcmht   "buu    the   lavs    of  ''orroco  would    restore   him  to  his   i;aster, 
But    s  ppose  he    should  appeal  to  the   IJ,S»    clainin,";   tlx.t  Vih.ile 
he  was   not    a   ciizen  of    the  "U.S.,    he  had    .  c quired   c.   domicile 
there,    and  "by   virtue   of   his   domicile  had     cquired   the   rights 
of   a   free   man.        Y'ould    :\e   U.S.    interfere   vjader    such  circum- 
s   ances?      It   ni^ht   or   it   iii  htnot.        It    -w-oi.;ld  have   a    ri._,ht    to 
from  a   standpoint   of   international    lav/,     that   •/ould  th^  U.S. 
do    if  the  £,over?L-.iGnt  of      orroco    refused    to  cive    the    slave   up? 
Uncer   the   st   te   of    thin^is   it    could   do   nofiing  hut    send   out 
some   rimhoats,    or  possi'blG   an   army,    a-id    clean  out    Ihs   esta'blish* 
ment  o 

It    is   "3/611  to  hear   in  mind   the    distinction   in   such  cases 
"betv/een  the  municipal  law   ?nd    .he   ri:^hts   acquired  under  the 
intern ••  tional  law.      Out    courts  have   nothJ.n_,  to    do   v;ith   such 
questions.      It  helon^.s    to   the  political  department   of   tl-^ 
govermicnt , 

Pec,    7th,    1903. 
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LECTURE  XVIII. 
oOo 

Persons^  attainted_  or   declared   in_fai/ious_  or_^jyiyiiJ.^ly _  jled. 

There  v/as""a  t'i::e    in  En^-lt'lid''Vlien~p"ers"ons  "were    att<.,int- 
ed  "by    acts   of  Parliament.      It    is    still  the  p  notice    of   soiiie 
.^.OYeriuaent  s    to   declare   persons   infamous.      In  Comin  on -Lav/- Count- 
ries a  person   ciainot    be    tried   and    convicted   of   a    crime 
witliout   "being  present    at   his   trio.l.      In  civil   lev;  countries, 
if  a  man  is   char.:;ed  with    crime,    his    trial  is   f  i:  ed    for  a  cert- 
ain day   appointed,    and   they  try  him  just    t're    sairie   v/h ether  he 
ap   ears    or   not.      swpose  he    is    sentenced    to  be   hung,    and   if 
they  have   not    apprehaided  him,    on   the    day  appointed,    tliey 
cannot   hang  him,    "but   tisy  nail  his  na:iie    on   the  gallov/s    and 
declare   him  infamous,      '"'hen  he    is    ceclared   infamous,    ho   has 
no   ri.i^hts,    e,nd  any  person   can  take   his    life.      That    is   u.  very- 
nice    sort    of    status   to  have.      To   v/aHc  about    the   streets  v/ith 
:cur    life    forfeitedc  That   kind   of    status   is   not    ubicuitcus. 

The  penal   lav/s    and  penal   judgments  have   no   extraterritorial 
force    in   c  Q'limon   lav/  countries.        'lencc    it    fol.Lovs    that   a  person 
attainted   in  a   foreit;;n  country  will  not    carry   the   bur.  en  with 
him   if   he    comes    to  this    country.      Except   possibly  v/hen    such 
persons   goes   upon    tl:B   v/itness   stand,    it   may   in   the  minds   of 
some  persons   affect   his  c  redibility  as   a  witness,  S'-^c^ 

questions  may  be  put   to  him  vipon   the    witness    stand;    Q.   '■■]iere 
do   you   live?  A.    I    live    in  :^etroit.      Q,.   TIoviT   lon^  have    ycv.  lived 
in  Petroito      A.    Two  months,      0.   V.'here   did  you  live   before   that? 
A.    I    lived   in   Jackson.      0.    Ylfiat    did  you  do    in  Jackson?  A.    I 
lived   in   the   states  Prison.      0,=,    Ko\/  cid  you  ha  rpe  .  to  be   there? 
A.    I  was    sentenced   there    for  perjury.      Upon  the    same   theory 
yon  could   ask  a  person  where   he    lived  before   he   came    to  Petroit, 
end  he  mi^ht   an-v/er   trat  he   lived   in  Australia.      Q,   Yuiy   v^ere 
you  there,      I    \ms   a  political    refugee,    Q,   V.^as  you  not    declared 
inftj^ious   abroad?      Ao   Yes    sir.        The   jury  have   a   riiv,ht    ^o  kncv/ 
this    in   order    that   tliey  no,;^    knov/  v/hat    sort'  of   a  person   is   testi- 
fying.     If  he    states    that   he    is    a  political  refugee,    I   guess 
it    v/ould   not   hurt   him    vary  m.uc  h  in  the  -  opinon  of 

the   jury. 

The   Cont  inenetal   Jurists    accept    tlie   doctrine    of   inter- 
national   infamy.      If   a  man  is    declared  infamous    in  .    : 
Austria  he    is    regarded  as   infam.ous    in  Russia,    Prance   and 
elsv;here.        This    doctrine    is   based  upon  the   fact    that   Christen- 
dom was  united  under   the  Roman   Imperial  crown,    and   Vihen  Christ- 
ianity  in   its    chi  rity  pieced   its  mr-rk  upon  a  human  being   it 
remained  where    ever  he  went. 
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!:;-,e  status    of  r.iarri{.£e    is   one   ox"   the  most    inr.-ortant 
heacs  of    international    lav;.        The    validity   of  a  marrir^^e    sol- 
■3i.jiii:ed.   in   one  country  may  te    drav.m   in   question   in  another 
country   in  a   variety  o-f^"   ^vays .        Kerb    is   a  man  married   in  Tair:- 
lanc,,      Te   and  his   v:ife    cane    to  this    country,      """e ,    o-   she  ma,y 
ohtc'in   a  divorcee      One   of   them  ma^-ries    a£;ain  here,    r.nd   joes 
tacl:   to  En    land.      Lo   and  "behold  there   are   X'^°ceedinjs   a^^jcinnt 
then   for  "bit.-amy,    for  adultery,    or  T^ossihly  for  divorce »   You 
can    see    that  the   va,lidity  of    that  marriage   here    an  he   dravai 
in   question  ahroad   in  a   variety  of   vra,ys.      Or   for    instance   a 
marriage    is    sole::^nized    in  "f^uropc    in   a  manner  that   v/ould  not 
oe    recognized  here,    and   would  not    "be   legal  Tiere ,      The    question 
is   hov/    far    shall    v.'e    recognise    such  a  marriage.      That    is   a   very 
important   question   and  a   Ycry    delic;  te      question,    and   it    is 
too  hrd   tlie^t    the    courts    do   not    a,gree   upon   these    questions. 
The   confusion  arises    an   th;  t  the    status    of  mt^rritge   depends 
upon   the   domestic   rolicy   of   a   country,    v;ith  vriich   it    -111 
not   callow  t  Ir-e    1:  ws   of  another  country    to    interfere.        ""o  vre 
have    tliis   anomalous   cone  it  ion   of    thin^j.s,    John  and   Jane  may 
he   husl:a;Td  and   wife   hero   and  may   not   he    so  reco.jnised   any 
•i/here   else.        And   the   converse,     take    the   Cultanof   Sulu,    I 
dare    say  he  has  r-:t..ny   vdves,    suppose    he   choulf,'.  come    to   this 
country   and   vJsit   Pr:^sident  Rosvelt    and  "bring  til  his   v/ives 
vdth  'xim^      /nd  he    should      set    them  v.p    in   an  estahlis' j.ient 
in  Y/'as}'.ingt  on   ri,:^,ht   unter    tJie   shadows    of  the  ^"fiilte   :''ouse.    Or 
suppose   the  <^,ultan   of  '£w.rKey   should   cone   here  with  t.ll  his 
harem,    we    could  not    r-^.co    nize    the   va  lidt;;    of  r.ny    s^ich  mi:rri£  jes 
A'liy?        Because    or   dom.estic  policy   forhids.      It    is   alri,,ht    in 
their   ovrn   country.      But    in  Christian  stctes   their   policy  is 
suc?L   that  no   such  marriage    cc  n  te    r-tco   nized.        So    in  t'.ie    very 
n;  ture    of    things,    it    is    utterly   impossiole   to   hr  ve   uniform   la'ws 
upon   this    question.      But    there   z  re    sane  rules   tJiat  h;  ve  heen 
recognized,    and   it    is    to   these   that  I   propose   to   call   r^our 
attention. 

You    can    see   v;h,  t    t..   variety  of   questions  may    arise,      -'or 
instance ,.  the    question   of   a  party    right   to  inherit,    and  possi- 
hiy   criminal    responsibility. 

It    is    said    tliat  r.arri,' ge    is   an   intern;  t  ional   institution 
of   Christendom^ 

Possihly  a   great   deal   of    confusion  arises    from    tiie  fr.ct 
thr^t   when  you  and   I    speak  of  marriage   \fe   have    in  m.ind  the^ 
Christian  marriage, --a  monogamous  miarriage   for    life.        The 
Christian  m.t.rriage    is  a  product    of   Christ iariity,    end   Wi.s   not 
known  or  practiced  hefore    tlie   advent  of  Clrist  ianity.      Before 
that    time  we   vrere   polygamous,    a.nd   in   countries   to-day  not   under 
the    sway  of   Christianity   they  are  polygamous,      so   when   we 
speak  of  mo.rriage   v/e   ha.ve    in  mind  one   thing,    and  people   v/ho 
are   not   Christians  have    in  mind  i  n  entirely   different    thing,  . 
Let   us    confine  ourselves    in  discusrin^^;  I'lis    question  to  a 
Christian  marriage ,    and  as    its    "va:,  li.  ity  may   arise    in  Ciiristian 
states    and  as   hetv/een  Christian  states  „  V^Tien  I    s;  eak  of 

a  Christian   state,    I   ha.ve    refn-encs    to  a    state    that    either 
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roco  .nizGS   C/irist  ianity,    or  ■  Ixse  people   cts   a  v/hole    clc.im 
a,d.li3"-pnce    to    the   Christi:.n  ?c.  ith, 

'lere  a  inari-ia:;:,e    is   a    contrc.ct,    'out    it    is    the    I'M  that 
creates    the    relation.      If   it   were   a  mere    contract,    the   part- 
ies  could    disEolvB   the    relation,    or  modify   it.      But    in   this 
case,    if   you  make   the    contract,    the    law  impresses    zhe    relation 
uoon  you. 

23  ^'all.    147 

V.'hen    the  marrit.   e    rels,t  ion   exists,    the  j^^arties  ma.y  not 
mold   it    into   nev;'  forms,    or    separate    it    from  any   of    its    in- 
ci  ents. 

I;re   ""."hart on, 

nee,    I'jo, 
points    out    that   from  the    standpoint    of    internc;ticnal    law, 
marriage    iji   its    essential  features,    "belongs   to   a   sphere   -./'lOse 
j^rimrry   laws   the   stcte  has   no   pov/er    to   disturb. 

I'arricce   has    certain    essential  f e;  tures   as    r5C0i_,nized  ty 
Internet  ion'  1   Taw,    vr\ich  no    state    can  disturh.        If  a  municipal 
law   seeks   to   disturb   it,    the  municipf  1  lav/  will    receive   no 
intern-   -ional   recognition,    or   rather  a  marrifge    tli;  t   is    con- 
trt:cted   in  accordance   ■'-ith  a  municipal    law  that    fails    to 
feco.,  nizie    th-?   essential  features    of    a  Ciiristic.  n  marriage   will 
not    receive    international   recognition 

The    fet  . ures    of  a  Christ  ian  marriage   are: 

(1)  The  parties  must   "be   competent, 

(2)  The   agreement' must   he    exclusive,    or   other^/ise 
monog:  m.ous  . 

(3) 

It   must   "be    for   life. 

The   question   is    suggested  whether   the   1(  st    qualification 
has  not   "been    destroyed  hy    the    st;  ;:utes,      ITominally   every 
marriage    is    for   life,    "but.    the   divorce    statistics   ire    grov/ing 
such   that   they  should  "brin^,  the  "blush  of    shame   to   the  /j.:erican 
p  jople  . 

I-r,   Wharton,    ther^^-fore    conduces,    pec.    127,       "when  foreign- 
ers "'■jeing   incapa"ble    of  m;  rriage  marry  on  our    shores,    tccorc ing 
to    our    laws,    "but    incc'.pa"ble  hy  their  personal   law,    that    is   "by 
the    law  of    their   domicile,    we  hold  that   their  marriage    is   not 
invalidated  "by   such  incapcity,"        In   other    -.-vords,      when -"by   the 
lav;  of  a   stete    in  the   United   ct?  tes  persons   are    capc."ble    of 
marrying,  _  althou.h  inco.'.i"ble  by    the   law  of   their    dom.icile,    if 
tlie  marriage    is    solemnized   in  the    st    te   v<h.ere    it    is   ve^lid,    the 
m.arriage    is  valid, 

^"hen   our   citizens,    incap&ble    of  marrying   in  this    country, 
marry  abroad,    according  to    tlie  laws   of    the   forei,, n   country, 
we    reco- nize    suche   mj  rric-ge    as    valid.      That    is,    if    it    is   a 
coirjiion-law-marrij  ge   we   recOi_,nize    it. 

It    is   essenti;  1  to   distinguish  between   the   le^,?  1   capacity 
to  marry,    and.   the    form,  of  miarriage. 

■^'estlake   Prisrate    International   Lav/,     sec,    22,    page    56, 
says  • 

"    "¥.'lien  by  his  personal    Irv/,    tl-a;,t  is   the    law   of   his   domi- 
cile,   a  person    cannot   rarry    in  ai^,'  forum  wit'iout   a    certain 
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consent,    tho  ■j7c-.nt    of    sue''  corisent  vir.  '    in"."a  lie  at  e  . 'che  :.  ;a:-ri- 
a   e  >^'"  him,    •ictwitlistaiK'in, .    it    is    in   coraplicmce   \7ith  tl:e   lex 
loci    c-.ctus,    that   is    in   car.plirnce   v;ith  the   Ic"  of  the    icrum 
\;hore   t.'-.c  i:'c.ri-ic,(_e    i-    solemnized," 

■"'estla':e    cites    :'Te  car~o    of, 

11  Clo    .":  l.-^in.    65. 

In  thc,t  cc.se  ths  i,:ar:-i  ^,e  vas  celeon  ted  in  Pione  by  an 
An,';;lician  cl-3r,;i-aan,  l"iis  na:.  ri.  ^-e  on  account  o-  t'le  str.;c.in[j 
of  •■:he  ■  rties  required  tlie  cQnse;:t  of  th.e  ing  and  Council, 
01"  the  tccit  consent  of  Parliament  under  fh-i  first  s  c -ion  of 
the  P.c;'tl  IlarriajG  /ct.  "--cause  th^is  ^..entlenan  did  not  h;  ve 
the  coiiserit  of  t'le  '.'In  ,  alti'.o  valid  according  to  the  lc.//s  of 
";oiae,    t  "-is   marrit  ,;,e  v/ac    (.eclared   to  he   null, 

T:J.s    aecir  ion  v/as    ap-'-'oved  Toy   Lord  CeiiT^pbell    in 

9  "  .Lc    Cas.    216. 

Tlie   Irish  Courts  have    decided   dif  fe:  er.tly. 

1  "Radcliffe 

■    prior   exist  in^;  ^T^arria  .;e    reni.  e/s  all   subsequent   r..c.r;  i.    ..es 
void,        AhoUo    this   question   there  his   "been  a  ^reat    deal   of 

historical  and  "bitter   sectar-ian   o:-id    '  enominational 
controversy.      A  great    c'eal  hs  been    said    a_,ainst    the    attitude 
of    the   Rorarn   Catholic   Church  on  thiis    question, 

T;r,   I'lir^rton,    sec.    122,     says   that   the  "^apal   See   has   al'.ov.'ed 
dispens- tions    for  a   recond  rriarritge,    rnc    h_e    cites    tv/o    cases, 
one    of   •;'.ich    -as   in  S'".'iterzland   in   1804,      ?ut    this    is   dsnied 
hy   the  Catholic   Church  v;hich   says    t'-,a  t  it   has   never   allov/ed  a 
seconc    i:ii  :''i£;.;e   excej-x    v:pon    vhe    theory  tht  :   the  first   i.:arrit,\^e 
vas   null   and  canonic  lly    void.      If    t^r;  '  first 

marria   e   v/as  nu'.l,    then,    in   c  on  cemplat  ion    of   law,    there   v/as 
no  marriage,    said   the    so-called.  second  marri;     e   v;ould 

"be    'iie    'irst  m^crriace. 

hov;    far    the    attitu'  e    of  T:r,   Y/harton  anc    hiis    follovcrs    is 
justified  historicc  lly  I   do  not    hnov;. 

It    i?    said    that  "Martin   i^iicher   sa  .ct  ioried  a    second  r.iarri.:  je 
hy  ,_  "^hillip    of  I-Iesse   •/hile   his    first   v/ife   v;  s    still   liv- 

intj.      "^hillip    vas      a  Saxon  prince   '/ho    desired    to  hc.ve   i.n  heir, 
hut    'lis   '.rife    vr^  s   barren,      he  v/anted  to    tahe   luito   .-^.imself   a 
v;ife    that    -voiQd  bear      im  a  son.      It    is    said    t]Tat  he    c  an  rulted 
Luther,    ar^d  Luther    said  that    if     .hiis    is  :"0v.r  real  moti"e,    God 
nay  foreivc   you,    but    the  people    vill   nev~r   for, jive   you. 

hotv;ithstanc  in^  v/h;  ':    the  acadei.iical   c.i sous s  ion  may  be 
i':    is   a  fundamental  prir.ciple    of    all  christian   steites   thct    a 
second  marriage,    the    first    remaining  Hindis '  olved,    is   void, 
aiid   ■..111  be'  so    treated  no  matter   v.diere    contracted. 


oOo 


ec.    7th,    1903, 


As 
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As 
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L  E    C    r  U   R  Jl   XIX. 
oOo 

You  all    rememlaer  the    case    of  "enry  7III   v/ho  vranted  a 
'  ivorce   from  Catherine,      'le   ap"'lied  t  o  Rome   and    :]ie    ,  roiL'id  upon 
•hich  he   a  I'ealed  to    the   ^ope  was   tht  t  the  marrii^^e    'co   Cath- 
erijie   v/as    illecjal.      The  papal   see   did  not    so  d-cide.        I":    is 
said   that  -^enry    Vjent   o-^-er   to    the  Refer  mi  t  ion  hecause    the  Papal 
^es   v/as   v.riiTillin;'^   to  reco   nise   his    sec  one"  mtrri-  \g.      T'le  Rcmo.n 
See   found   that   the   inv;  lidity   claified  hy  "onry  ^'III    did  not 
exist  0      If   it   had  existed   in   the    opinon   of   the   Roman  "ee   that 
marriage   v/ould  have  he  ^;i  declared   illegal  and  'lenrj'-   could  have 
married    again  v;ithin   t>.e   l:an  of   the   Rora^m  Church,    inC.  he      ould 
not   have   violated  anj"  prevLcus  marric  „e  "because ,    in    conte;.:plL  t- 
ion   of    lav;,    there  v;ould  have  "been  no  pre    ious  mrr.iaL'e. 

T}ie   existence    of   this  prior  marriage  may  "be   open   to 
quest  ion, 

1 
2 
3 
As   to'  a  matter   of   fact;    it  may  be  exce3din,_,ly   difficult    to 
determine,      A  r^an  miay   dissapear  and  not   "be  heai-d    of      or  years, 
some   times   he    lea^^'es  his   home   to  a_./.ear  years   ;  f -jerv^arcs. 
The   v.'ife    is    left    tlone.      r:iie   hts   v;hc  t   ap;ears   to   her  i!o  "be 
conclusi":e    eyic'ence   t"  .i  t  he   is    dead,    an(     she  marries   a^ain, 
Afterv.'ards   the    first   hus':and  appears   upon   t]ie    scene. 

The  c  anon   lavT  raises   no  presumption   of   death  "by   the   eJo- 
sence    of    tlie  party.        lii   som.e    countries    of  Rurope    the   Lc^is- 
la'curas   jicve  stepped   in  and    fixed  an  arbitrary  period  to  pro- 
vi'  e    :.or  just    such  contingencies.        The  c  anmon   la;7  presumes 
t'--.  t   after    seven  yea.rs    th.e  misr  in,i,  r^arty  is    csad.      Rut    this 
is   a  mere  presumption.      It    is   a   rebutable    inference.      If    the 
pai't:'"  apy-ears    the    law  does   not    presuxie  that  he    is   dea'"",    in 
the  f ■  ce    of   his   livi:igo 

I   do   not    knov/  \/hether   there    is   a    stc  tute    in   trds    st^te, 
bvJ:    there    are    st;  tutes   in    seme   of    the    states,  ana    there    ou^.ht 
to  "ce    in   all  of    t"fis    states, 

/    very   curious  c  ase   happened   in   t'lis    s'ccte.      It    is    in- 
teresting because    it    serves   to    illustrate    tbie  potency   of     .he 
po"'ers    of   spiritualism.      There   v'as    in  "  etroit    ;t   th-;t    time 
a   very   wealth  man  "cy    'iie   na.me    of  Yfard.      --e   v/iis   a   C^eet    spirit- 
ualist,      -^e  ]iad  business   relations  with  a  mi  n  by  the   name    of 
Buehlo      Euel   lived  on  the  Lake   Shore   f  :id   was   due    to  m.eet  I'r. 
Y'ard  at   noon   of  a   certain   day   in  Petroit.   ""r,   vard's    office 
vifas    in  a  building  fiat   stood  near    :he   doch  ; ., ':   -h.ich  the    stera:!- 
er  bri;i^,in^,  Rr,   Suehl   do-..n  to   :  etroit   -;ould    land.    The    stealer 
hac    ismed  r>.nd   dischar(^ed   its  pa,ssen^ers   a/nd  Rr.   Ruehl  had 
not   ].'Ut    in  his   appearance.      T'r.   ''"'ard  wired   to  ::r,    Ruehl's  ;"'lace 
of  business   and   received   an    a:is\7er    tliat  Ruehl  had    left    on  tb^t 
steamer c      He    vaited  until  afternoon  and  "'r,    fue'  1  did  jiot   put 
in  "is   appearance,    and   then  ]".e  :u-.d  the  books    of   the   ster.mer 
examined  and    ascertained  thrt   Ruehl  Iiad  been   on  borrd  and  had 
been    seen  by   the  passengers    on  ■■card   the   steamer,    i.nd.  was 
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seen    to    leave    the    rcat,      V.laere   v/a-.s   Euelil?      several   years   '/ent 
by.      Letters    of   adr.iinistrj;  .ion  vier^    issued  and  he  \/as  proved 
•^.0   be    cead.      The    follov/in, :   is    the    evidence    tJiat   -.as    offered 
of  his    c'eath.        As  ?'r,   Y.'ard'c   relations  v;ith  '':'r,   Buehl  \7ere 
ve -y   large   and    conflicting   it   was    of    interest   to  hin  to   find 
out   v/liat   b  scare    of  ?-aehl ,      At    that    tir.e    thei'e   v/as    livin:j   in 
3\Y  Yor-c  a   s]".! ritualist   by    the  name    of  P.lade   \;ho   had  Made   a 
::reat   fortune   by  c  oraiiuni  c;  t  inc  ■■:ith  -.lie    s   ir.'.ts    of    the   other 
v;orld.      '  r.   T'ard  v;ent    to   slade    and    corr  lunic-.  ted  the  circum- 
stances,     T-irou_,h  the   aid   of  "'r.    slade    the    si-iirit    of  Buehl 
■.res   brought    in   c  omiraini  ca ':  ion  v/ith  T^r,   ''Tard.      The    spirit    comm- 
unicated  v/ith  T-r,   ..     iVard  by  laea.ns    of  a   sl--te   u"~on  •./Mc]!  it 
wrote     .h.3    following:    I    arrived   in  "stroit   by    sue  hand    such 
a   steamer;    it    became    ..ecessary   for  me    too   immedi.  tc-ly  to  my 
'•.otel;    I   Y/ent    to  the   Cass  Hotel   and   re^;istdred  a.nd   -.as      iven 
room  nujnber   20;    I   stayed,   in  m.y  room  until   siupper;    after  su,  per 
I    lit   a   ci^:ar   and   valked   dovm  fith   street   and   off   ti\e   dock  a,nd 
v/as    crovmed.        "I'^arc    \/ent    bach  to  T^etroit   and  had  the    rei:;iEter 
of   t]ie   "lOtel  Cassloohed  up   a,nd    sure    enough  Zuehl  had   occupied 
room  20,    and  h;  d    v-p„lhed   otit    in   the    evening"  and  he  (.   never  been 
seon  c^aln.      Thus    it   was   px'oved  positively   that  3:uehl  v/as 
dead.      Vour   or  five   years  lasi    elapsed   a^id   Buehl'c    ^  ebts   hid 
bee;i  paid,    ;;hen  at   hi  ,h  r:Ocn   one    da;",    who   sb.ould  v/alk   in  to 
:'r.   v.^ard's    office,    but    Jtcob  Buehl.   Suehl   e:-;plai..ed  hov;  he 
happened  to   be   av;ay    so  long,      suppose   ZTrs.   Buehl  hrc   ri;  rried, 
she   would  have   been   justified  upon   this    s2io\/ing.      ''is   dis- 
ap  'oarance    from   the  hotel   alone   "./ould  have  been   sufficient 
wit'^out    the   CO rr obo re- 1  ion    of   the   spirit    of  Buehl.      It    is    easy 
to    se.=   where    slade   £0t   his    informfion.      Tbis   goes    to    shov;  that 
truth  is   stranger    than  fiction. 

There    are   three   t'leories    of   the   law   t:-:rt    deterinine  iiatri- 
monial   caprcii;y. 

(Ij      Th't    it    is    governed  by   the   lav;  of  the   place   v/here 
tb.e  marriaje    is    solennized. 
The  Bn,:lish  and  Brench  authorities    requires   f^n^.t  -,':iE    lav/ 
be    satisfied   s  o  f  ar  as  the    forms   and  cere;  monies   are    required. 

'"estlahG ,    sec,    15 
^■■hartoni    sec.    170 

pr,   Tfharton   says:    "the  policy   of   the   United   states,    in 
conformity  v.dth  t'^e    coranon   lav;   of  Christendom,    deem.s    the   con- 
sent   of    com.p'.'tent  p;rties    suf-'icient   v;ithout   any    ceremony^" 

"e  says    that   marriaqes   bar'oad  by   consent   will   not   be   con- 
siidered    invalid,    if   it  v/as    im.possible   to   use    such  f orm.s ,      if 
the-     'ere    op    osed   to  the    religous    coiivictions    of    the  p-rties, 
or  v/ere   not    i^.iposed    on  foreigners  c 

A  marriage   wrich  'oy   our   lav;   is    incestous   v/ill   not   bo 
reco,-nized  hire    although  vs.  lid  where    solemnized. 

And    con  ersely    ,    a  marriage    in  England  v/ith  the    deceased 
wife's    sister   is    valid  hre ,    altho    invalid  there. 

The   absence    of    tb:e    consent    of   a  perent  or    guardian  requir- 
ed by  the    law  of    the  place    vhere   the  narris-ge    is    solem_nized 
is   not    ulv/ays  fatal  to  the   validity   of  the  marrii    e    els\7h3re. 
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:r.    '"'estla.ce    cisimtes    cot ''i  of    tliese  propsi'oions, 

"ac  ga.rd  Consist.    .'';ep ,    450}n433,    454 
'^e    says    that   it    is   inc  is'  ensatle    to  the   validit''   of    :he 
rarri;-.  'e   thc-.t    the      ers  oial    lav;  of   erc'^  "nerty  hy   sa.isi'ied 
so   far  as    regf;rds   his   cap    city   to   centre  ct    it, 

'^Tr.Bre   a   state,    fron  motive    of  policy,    has   prohihited 
^   inaiTic-.  -e   tetv/een   certain   classes    of   persons  c'.omic  ilou  v.ithin 
it,    such  parsons   Cc-;:not    successfully'    evace    such  Irv/  h^'  soing 
into   another   state  v/h.ere    thei'e   is   no    s'jc"       prohibition  end 
iiarryin,-;;.      "evy  inany    states  prohibit     ':he  rix/rryin.,    of   r.  v/hite 
person  i.nO   a  nOi^roe.         In  ;;n^j;land   there    is   no    such  inhi'.;  ition. 
'^uch  c,  narriar;e   vrould  not    even    excite    corjr.ent . 

16  "ass.    157 
ijie  statute    of  'ass,   prohibited  the  :::arri.     e    of   ;    -vhite 
■  ercai   withe    negroe ,      "Parties   domiciled   in  I'lass,    v.'ent    to 
'hode    Islind,    '.rhere    cue  h  narri.-.  je   was   not   prohibited,    aiid  were 
Tarried,      They    then   returned   to  I!ass,      Th.e    cou".-t   held    t/j.  t 
t'-'B  nic'. rric.^je    '".as    valid. 

I   t]iink   that   this  holdino    is    contrary  to    the   very   gree.t 
'76 i.  lit  of  t-.u'-. hority. 

It    is   interesting  to    observe   thct    these    decisions    in 
other  jurisi  ict  ions      contrary    to  the   ''ass,    decision  arcs      in 
jurisdictions   v/here    there    is   e.  prejucice   a^;;.  inst   the    colored 
race , 

30  Irat- on,    858 
5    Iridell   358 
73   r.C.    251 
39    C-a.    321 
10  "v.,    Jnn,    441 
There    is   a    recent    case    in  Calif  or  iiia,    and   it    is    the 
case    of, 

54  "^ac.    Hep,    143 
v/hich    "olcls   c^Linst    the  lla.zz-,    doctrine. 
See   also, 

76     ',G.    242 
This    case   v/as   considered  by   the   'louse    of  Lords    in 

9   'i.L,    193 
and    concer.ined. 

The    attitucle    of   our  Political  Department,    as   I   hc^-o    said 
before,    has   not    alv;ays   been   in  accord  with  the   Judicial  lep    rt- 
:r.ent    of    our    c ove r mvi  . nt .      The    attituc'e    of   the    "oliticai   f  e- 
partiiient    is    stated  by  -r.   ^"'harton   in 

Y/he.rton's   Conflict    of   Laws,    261. 
Some    states  have    ce Glared  that  r.iarria.jes   celebrated   in 
:,h3ir   em.bassies    shall  be   bindin^    as    thou    h  made    in  the    state. 

Congress   has   enacced  that    consuls  may   solemnise  marri.  ^^es 
of  persojis   who  v/ould  be   capable    of  marryine,'   if    tYey   viere    in 
the   T^istrict    of  Columbia.      That    is   born  of    the   le^al  fiction 
that   the   hotel    of     'ii e  ar±assador  has    extraterritoriality,    so 
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if   r  party   is  raarried.   ct   the  house    of     iie    eKitar.-jy  "le    is 
married   in   t:.ie  U.S.      But    where    in   the  U.S?      Certainly   not 
in  any  particular   state    or  territory.      'Jh-:  t    is    the    dif.'iculty 
with   this   stc-tute. 

^'Iiart  on   says   th&t    the   fiction   of   extraterritoriality 
can  hardly  "be   pressed   so   far  that   a  marriage   mace    in  the 
C-iapel    of    the   anoataosador     may  he    sonsidered  as  tein^;   in 
erery    respect,    as  :;iade   upon   the    soil   of  the    country.    It   would 
seem  the-,  t  it    ^vould  not    extend   to  strangers. 

2  The    seconc'  theory   is    that   the  validity  of    the 

nc.rriaf.;;e    shall   he    governed  "by   the  lav;   of    the    domicile. 

This  view   is    supported  hy  YHaarton,    7illamore    and   Halvic^ny, 

The  contractual    ccpacity   does   not   al:/ays    depend  u  on  the 
lav/   of   t'B    ccniicile,      .he  universal   application   of    tlie    rule 
would    leac    to   absurd   res\:lts. 

Sup    ose   a   Jev;  is   l  cmic  iled   in  a    country  where    it    is 
e-o    inst    the    law   for  hin   to   marry  a  Christian,      If   he   sriould 
coi^^.e    to  this    country,    we    certainly    v/ould  not    say   that    such 
a  raarriaA^e    "us   void,      "olygamous    m'.rriaces   contracted   in  China 
would  be  valid  here  under  tMs    rule. 

#  The    thir-:    tlieory   is    that    capacity  is      ■<.    matter   of 

dist  Inct  ice    state   policy,    and    the   juo^;es   are    obliced  to  enforce 
the    laws    of   tlie    state. 

Under  tMs    rule,    tr.e  policy   of   fie    country  is   to    incour- 
a  .,e   matrimo::y,    and  e,  marria^,e   v;ill  be    reco.pnized  :/hen   it 
possesses   the    essential  features    of   a   Christ  ian  marrii-^^'e , 
3ut    when   the   riarria^e    is    v'oid   ct    the  ;lace    of   comic ile    it 
seems    it   \/ould  be  void   every  -.here. 


■  oOo 


Dec.    7th,    1905, 
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In  the   natural   order   of   things   we   nov;  come    to   a   consic.sr- 
ation   of  t/.e    e.t'fect    of   foreign  jud^jaentSo 

Jug  orients   are   either    in    : 

(1)  "Personam",,    or   in 

(2)  I-.era. 

A  jucj.^nent    in  personam   is    one   that    is   diracted   e.i;cinct   the 
person,    altho   it   nay  eventiaally   in   its   execution  he    aj   inst 
the    thing.      Sonetimes    in  proceedinc   to   enforce    such  a   judij- 
nent   vre   proceed  against   the   tiling.      It    has   "been   said  hy  t.he 
Rnorene   Court    of   the   ''J.'^.    that   such  a  proceeding   is    iv^    :he 
nature    of  a  proceedi::,^;    in   i-ein.  lut   a  jud^i-'B-it    in   rei.i  strictly 

speahing   is   a   jud,gnient    that    ori:_inates    in  a  proceeding,   against 
the   thing.      Suppose    "here   is  a    case    of   smuggling.      The  "bill 
■lay  be    filed  against    the    or/ner    of    the  vessel  to    recover  the 
duty.        Thj-t    v'ould  he   an  action   in  personam,      Lut    it  nay  pro- 
ceed ag^'inst    the    thingo      And  f.e    title    of    tiie  c  ase    would  be 
"he   United   states   Vo    500  bal'^s    of    cotton,    or  whatever   the 
thing  might   he.      This   is   essentially  r    proceeding   in   ram.    "fhe 
o^Tner,    or   any    one   having   any   interest    in   the   thing   can  be   heard 
in    the    case,    but    tlie   'proceeding   is   agains's    the    thing   itself. 
T'le   judg.nent,    in  case    che    libellant    recovers,    is   tjiat  t::e 
thing   itself    s'^iall  pay,    not    that    -fie    ot.-ner    shall  pay. 

Or   sup-^ose  here    is   a   vessel  nevigating   t]ie   high   seas.    It 
collides    v/i-ch  another   vessel.      The    ovrner   of   the  'vessel   claims 
that   there  was   ne    ligence.       le  ncy   sue   the   ov/ner   of    the  vesr.el 
or  he   may  proceed  agri?i£t   \:he   vessel   itself,      ruppose    .he 
vessel  was'  "The   City   of  /Ipina",    the    ti';le    of    the   case    v,ould 
be    "John  Loe   v,    Gtea.'^'er    ''Uty  /Ipina'.      The   ovner   comes    in  and 
clrims    t-.f-t   vessel  a":d    says    that   the   vessel   is   not    clTarf_3able 
with  negligence. 

"    It  becones    inportcnt    -co   distin'uish  ostveen   these 
t-.-o   classes    of   judgments.      IPor    to   entitle   a   judgment   to   extra- 
territorial recogni    ion,    it    is   uecessarj^'". 

(IJ  That   t'le  court    in  personal   action,    hpve    jurisdiction 

of    the  pei-son   of   the  ^jarty^ 

(2j  In    real   actions,    that    t-.e   Court   have   juris-.-iction 

0 ..'    'j.he     .'"dnijo 

(3)  If    in  personam,    it   must   be   for  a  particular 
clcim,    or  a   fixed    sum. 

(4)  '2he   jud^'tnent   must   be   final. 

I    oche    it    ;.ou   ail  unuerstand  TT}ict    is   :.ieant   by   jurir.dict- 
ion   of   the  person^        /   ""ichigan  court    ctnnot    summons   a  parson 
outsiL.e    of   the    state   to   answer  any    charge.      In   oro.er   to   ac- 
quire  jurisdiction   of   the  person   of    tljB    aefendant    service 
must   be   ^'lad  unon  hin   in   t  lie    state    of  ^'ichigan. 


jo:.  p  r.  I   V  A  T  E      I  IT  T  S  E  IT  A  T   I   0  i:  A  ~      L  A  V^      81. 

It    Peoms    to   iDe    \\b11    set ':,led.,    \.lt]i  or.e    e::ceYtion   -:o  "be 
iientioned,    "both   in  >;r.,';^lr.nd  p.n^    in  tAis   couiitry,    tju.t   a  jv.d'j- 
Ment   Tossessing  all   of  t^ese    iBquisities-  is   conclusive    on   Ihe 
-'.eri'.G.      If  a  rnaf-.er  has  "been  finally   ex judict.ted  any  -^Liere 
"oy  a  J\idc;meni:   possassing  t^'-ese    f our  r  quisi tes   that    jucg'-igrit 
is  cor.clusive    every  v;here.        Vhere    a  matter  has  'hem  thus   c  ;- 
tenr-iined   it    is   the  policy   to  put   a   quietus    to   further   contro- 
versy. 

7~-at    seem  to    be    t"; e   riole   ever-  -cohere   r.ntil   the    caee    of 

Gu:^ot    V.    'Tilt on,    159   U.So 

v;hich  case   I   have   alreo- y    ccljed   '"Our   attention  tOo  In 

that    case   the    F!uprerne   '^ourt    of    the  U.^.   \7ere   divided  hy  a 
majority   of    5    to   4   at;a,inst    the  preposition  as   a   \iniversal 
rule  o        Guyot   v/as  a   eerier   in  gloves    in     Paris  o        Mo    --  Co, 
v;ere   retail   c'ealers   of    eilo^^es  an:    hac.  purchased   ^-loves    of 
Gviy't    to   the   amount   of  a   quarter  millions    of   dolJa.rs,    for 
vhioh   t'ley  had  not  paido      A  judjjrnent   v/as    recovered   ajainst 
them   in  ""^aris,    and   the  judi;:ment   as    rencered  possessed    ell 
tliese    qualifications    ahove   nentioned,      T?"it   before    execution 
could   issue   upon   the   juogiiEnt   Milton   removed  from  the   juris- 
ficoion   of  the   French  court.      Thereupon  Guyott   h  rou:,:ht   an 
action   in   the   Circuit   Court    of   the   U.S.    sitting   in  irev;  'fork 
upon   t'.-]a.t    judgment,    and   triey  recovered  u"^on  that   ,■  ut  :jT.'.e  nt «      A 
T.'rit    of  Error  was   tehen   out    of    t^rs    Supreme    Court    of    the  U.S. 
Pupreme    Court    to   'he    Circuit    Court    to   review  that   Judj^nieiit 
aid  ti.e   Supreme   i^ourt    of    b'le   U.S.   by  a  majority  of   5   to   4 
reversed   the  j u de^'^e^'- "t    of   tlie   Circuit    Court    of   the  U,;"",      xrixy"? 
Eecause    they    said   the    r'-:cofnition   cf   this   jud£,Tnent   by   zy.e   Frejifli 
court   was   s   matter  of    comity  pure   arid   simple,    and  because    the 
French  courts   did  not    recc-'inize    the  jud'Tients    of   the  U.Co    courts 
coaity   did  not    demand  that    the  UoSc    courts    should    rjco^nize 
the   judments   of   t.he   French   coui'ts.      For    that    rer.son    the  jud^;- 
ment    of  tre  French   coui't   did  not    receive    reco{^nition  here. 
The    action  havin     been  hased  upon  the   judgment   of    the  French, 
coui't,    the  ac    ion  fa.iled  entirelyr 

It    seeras   that   the   case    of   Gti^^ott    v,   hilton   reversed   the 
cp.se    of 

2  V'ash.    C.C.    T^ep.    505;    1   7e(l»    Cases    53S 
This    is   an   interesting-  case   both   from  a  judicial  anc.  i'listoricf  1 
standpoint.      You  a,/e    t2.1   familiar    with  Napoleon's  'lilaxi  Fecree. 
■  'a.poleon  was   a   £er.tlema  .  v.'ho  pc.id    very   little    attention  to 
international    law  or    to   rny  other    ^av;  excepting  the    la;7  of  his 
Ov.n  free   ';vill   so    far  &b   "le    could  back   it   up  hy  }iis   cr.nnon  and 
his    soldiers.      It    is   a   rule    of    international    law  fiat    in   orcer 
to    establish  a   bloackade    it  must   "be  mrce    effective.      It    is 
not    competent    for   any  ^•overiiemen!:    to    say    th.at   a   certain  port 
is  blocadeda      That    is   e,  mere  paper  blockade.      In   order    that 
f'-^ere  he  v   "blockade   th3re  must   "b  3  vessels   enough  to    enforce 
it,    and   t'.ey  must   m.ake    it    a  "blockade    in   fact.  Suppose   a 

foreign  oOvern-;ent   should  make   a  writ-^en    cecree    tliat   the  Fort 


Z7.  P   P.    I         ;.    T   E      I    IT  T    ::  R  !T   A   T    I    0  ':  A   L      L  A  \7.       ti2 . 

Ox    rev;  York  was  tlockaded   and    every'   vessel   seekin:^   to   enter 
that  port    should  'ce    deemed  to  have    violated   the  hloaclxi-de. 
If   the  "blockade    is    Y>ell    estatlished  the   violetion   oT   the 
tlockade   hy  z  ny    vessel    reri'  ers    t]i;  t   vessel   liahle   to    seizure. 
The   hlookfd.e    is   not    only    the  paper   declaring   the  "blockade,    "but 
it    is    t'le    ren   erin;;   of  it   eff'ctive<,      That    is^    the   jmttinc,' 
shout    it    such  an  anr.ed    I'Drce   as   v;ill   complete  ..y  anc     ef  fectuc  lly 
"blockade    the  port,      !Tapoleon  v/as    incensed  at    some    emotion   of 
the    '"'n;,.lish  -a  id  i.;hile    in  I'ilan  he  made   t    decree   declaring  all 
t'le  ^^ni;  1"  sh  ports    to  be   under  blockade.      And    ^he   French  Prize 
courts   ■  proceeded   to  enforce   thi,t    decree   by  conder:"  in._,   all 
vessels   found    ._,    ilty   of    ^dolatins  t'ois   Hilan  decree.        The 
American   stear.ier  fortitude    sailed   on  the  20th  of  Au^'ust ,    1609, 
Tfith  a    carjo  made   up   partly  from  the   United   estates   and     lartly 
f:''ora  i'artinique,    for  "ev;  London.      she    \'.ixs    captured  ty  a  ".."'rench 
privateer,    condeirL-ied   as    lav/ful  prize,    a,nd   cargo    sold  uncer 
sentence    of  the    c  ourt  =      Part    of    the   car^;o   v;as    sent    to  '^■'iila- 
delphia  v/here   the    owners    lived,    and    these   parties   uncertook 
to    seize    those    ,joods.        The    question  arose  "betvjeen    the   former 
ov/ners    of   the    ,_,oods   and   the  purchasers   under    the   judr^i-ient    of 
conder.mation   in  virtue    of   the  llilan  lecree.        The    -..hole    con- 
tro    ersy  turned  upon  the    v,-  lidity   of   the    jud^iij^ent    of   the 
I'rench   court. 

The  validity  of  the  decree  v/as  att;  ched  upon  the  e^-round 
(1)  The  action  was  hased  upon  the  Filan  Decree  which  was  in 
violation   of   International   Law. 

(2}      The   action   of  a   fo  rei.^n  prize    court    is   not    reco,^}iized  "oy 
the   French   law, 

(    in   this    connection   I    vrc^nt    to    ctll  your    attention  to   tlie 
distinction  hetween  a   void  jViCi^ment   and  an   erroneous    Judgments 
If  a  jud,^'ment    is    void   it   has  no    effect    •./hr.tsoever.         It    is 
void   if   the   court   had  no   jurisdiction  to   r,ass   upon   t":ax  kind 
of  a    question,    or  had  no   jurisdiction  of   the  person   or    thing 
involved.      Sut    if   the    court   had   jurisdiction,    the   face    tliat 
the    court  m^de   a   mistake    in   exercising   that   jurisdiction   aces 
not    affect    the    validity  of    that   judgment.      The   judgn^ent  may 
be   valid  tho"u,  h  erroneous.      It  msy  "be    correct    i-.nd   free    from 
error  hut    void  because    the    court   had  no   jurisdiction  to  pro- 
nounce   it.        A  case    illustrat  in--    tliis  point   arose    in     "ichigan,. 
The    Circuit    Court   lield   t]Tr.  t  a  a   certain    statute    of  Limitations 
was   applicable    to  a  case    and    jiYe    the    Ic.nd   involved   to   the 
defendant    in    the  case.      Tne  case  was   not    taken  up ;  the  party 
suhmiitted    to   that    judgment.        Three   ye'.rs   afterwards   a   case 
involvir.:,  precisely  the    srme    state    of  facts   and  the  precise 
sta';ute   was   suhm.itted  t:    fie    r;uprene    Court    of  the    state   and 
they   held    t'lat    the    strtute   did  not    t_ive    the   land   to   the    de- 
fendant.        It    thus   a'.  ^ eared    tliat    in   this   first   j"ic-ii^an  case 
t'-"    court   had  teen  in   error  and   this    error  had   deprived   the 
pl&intiffw     of   his   property,        Thereup'on  t'.ne   plrintiff  applied 
to    the      court     .'or  anev/  trial.      A  new  trial   isas   granted.      The 
order   ^rating    anew  trial   vjas    set   aside   by   the   Supreme   Court, 
w'lich   said  that    the  court    had  ma.ae   a   m.istake    in   rulin,2   as    it 
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d   d,    £'.nd   hrd  no  pov/er-   to    gn  .it   a  nev/  trial,    and    '.'-..e  par^y 
must    aci'-e  ty   that    j  ud;::;ir!ent  j 

The   decisions    in  this  case    says:    "The  ''^rize   Courts   are 
courts   of   la''',    and   to   their   proceedings   all   the   v.'orld.   are 
parties  o        The   proceedinr:   is   against    the   vessel,    and   any 
person  has   a   right  to   he   heard. 

?ut   under    "-.he   ej'fect    of    the  sentence   upon   '-/le   thin^:   con- 
(•enined,    no   dount    is    open  that    it    is   conclusive,    vrorking  a 
chance    in  the   propert"   so   lon^  as   the    sentence    remains   in 
force,    and   not    changed   hy   t'.e  higher   courto      If    the  principle 
he    thus    i';eneral  and  exclusive,    it    is   not    important    v;}Tether 
the  forei;:n    sentence   he   erroneous    or  not,    or   ■^'■h ether  the 
error  consist    of   a  mistake    of    t^ie   court,    c.s   a  matter   of   fact, 
or  a  misconception   of    the  ackno?/ ledge d   law  of   nations.      The 
rule    is   not    examinahle   ty  ari;>'   other   court   ha,vin^   concurrent 
jurisaiction   over  the    subject.      Ther3..'ore  ,    if  hy  a   decision 
ohviously  unjust   and   unvarranted  hy  the   1:  v/  of  nctions,    an 
individual   is    injured,    redress    is   due   to   him  hy  his    o\:n 
i^cvernnent,    the    only  power   competent    to  redress   liere.      7;ut    the 
tribunal   does   not    lose    its   character   as   t    triDune:l    o^'    ".    e    Ir/.y, 
hecc.use    its    decision   is    repu^na^it    to  the    liv;  of   nations," 

Thus   the   matter   is    res   ad.judici..ta  no  matter  \.het?:er  the 
price    court    is    right    or    v>Tong.      '"ou    ci\n   see   that    if    it    v/ere 
competent    for  a   court    to    retr;/   questions    of   lav/   or    fc-.ct    there 
v/ould  he   no    efiicary   of    the   judg-;ient    of  a    forei:^n  court    et   all. 

Upon  the    second  point    the    cour^    sa,id   "   ^."liethar   the 
adoption   of    the   rule    in  any    case,    of   reciprocity,    need  no1»  no?r 
he   decided.      It    certainly   does   not   prevail,    even   in  Jl.   land, 
in  the  Common  j,  av/  Courts,    and   it   has   never  to    our   knc'/ledge 
"been  admitted  to    the  prize    courts    of   cur   coxintry,      J'ost    cer- 
taily    the   court  •.hich  means   to   act 

CO    rectly  will   never   depart    from  the  rule   of    right,    a::c.    re- 
verse   fixed  principles    of   law,      hecause   a  foreign   trihunal  has 
done    soc" 

"The    rule    of   law  v/hich  go-.-erns    the  court    in   deciding  this 
case,    is    in  our   orinon  a  v/ise    one,    and  has   appeared   othenvise 
only  because   the   oner   of   nations  has   been  viola,ted  ty  the 
belligerents.      Y.^e    confess   thi^t    va    sicken  v/ith  dis   ust    in 
giving   the  appellant   t/ie   be    efit    of    the    ^eneral  principles    of 
lav;  which   compels  us   t  o   feubmit    to    such  a   daring   outrage,    but 
v/e  must    obey  the   lav/  and   leave    it    to   our   ^,-0 -.-Brixment    the    task 
of  protecting   its    citizens. 

This   question   came   up    in 

7   C ranch  423. 
CMe-i-J«^ice   I'larslial,    speaking   for   the  whole   Court,    said 
that    it   mcJ:es   no  difference   whether  the   error   in  the   judgment 
of   the   court    is   apparent    or  net,    if    the  judgment   binds    the 
prop   rty   upon  which  it    acts,    it    will   not  bind    it    less  because 
the    error   is   apparent,    -., 

The    case    of   Guyott    v,^-^rilton  marks   a   c.eparture    from  the 
judicial  policy   as  mrnifestecl   in   t]:e  Ij,?,    from  the  beginning. 
I   think   it    is    revolutionary. 

oOc 

Dec,    14,    1903. 
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You  should   dictinjuish.  in  this    ccnntTCtion  "between  a 
domoctlc   and  a  foreign  judgment.      The   avements   in   the    record 
of  n  domestjc   judgment   are   con  clue  ivej   "but    the   j^verments   in 
a  foreign  judgr.ient   are  not   conclusive,    they  are    only  prima 
facie   true.        They  may  "be    ccntradicted.        If  the  defendant 
Bays   tlmt  he  was  not    served  as   it   a  pears  Idj  the   record  of 
the    foreign  jr^dgnent  he   may  go  upon  the    stand  and    so  testifyc 
?/herea3    if   the   suit    is  'brouglit   upon  a  domestic  judgment    it    is 
not   c'^mpetent   for  him  to   contradict   ar^  of   the   averments  made 
in  thj    record   of   t-t-. t  jiiclgmfrt. 

There  are    some   jv.ogirjentB   that  nay  not  "be   enforced  at 
all   in  a   foreign  jur  isii;. :  tlono        A  judgment   that   imposes  a 
penalty,    that    is   a^    a   statutory  penalty,   may  not   be    enforced 
in  a  foreign  ju-risdictioo.o        If   it    is   imprisonme  rj;    it    cannot 
be   enforced;    neithji-r   can  At   if   it   be    to  pay  a    certain   sum  of 
mone  yo      There    is   no   question  as   to   the    general  principle,   but 
the   difficulty  is   in  determining  whether  the   judgment    enforces 
a  pencilty  or  not. 

This   was    the   question  in  the   supreme  Court    of   the  United 
states   in  the    case   of, 

146   U«"o    657. 

That  was  an  action  upon  a  judgment  under  a   statute  making 
the   directors    of  a    corporation  liable   for   the  debts    of    the 
corporation  in  case  of  failure   to   file  proper  reports o      It 
was  held  by    tlrie  court    in   that    case   that   the  judgment  was   in  the 
natui-e    of   a  penalty^      The   Supreme   Court   of    tlie   UoSo   held  that 
such  u   judgment   v/as   a  penalty,   but    allo?/ed  the  plaintiff  to 
recover  upon   the  ground  that    the   rule   inhibiting  action  on  a 
foreign  judgment  fc'or  a  penalty  was   limited  to  penalties  for 
the  benefit    of  a   state,    and  not   for    the  benefit    of   an  indiV'^* 
idualo      It   is   an   obligation    to  pay  money  iiaposed  through  a 
failure   to  discharge   a  duty  and   is    therefore    strictly   speaking 
a  penalty,   but    the   Supreme   Court    of   the  United  states    said 
that  while  this -statute    is   a  penal   statute   it    is  not   so  inter-^ 
nationally,    and  v/hether   or  not    It    is   so   depends   upon  the   quest- 
ion whether   its  purpose   is  to  punish  the   offense,    or   to  afford 
a  remedy  to  the  person   injured  by   the  wrongful  act. 

It    is   said  that   a   foreign  judgment  will  not  be    enforced 
v;hen   it    is  based  upon  a    statute  purely  local   in   its    scope   and 
character.     There    is   only  one    case   that    I   Icnow  of    that   lllus':^ 
trates  this    nile « 

10  Blatcho   436 

It    is   rather  an  amusing  case.      The  7rench  Code   provides 
that    the   father   in  law  and   the  mother   in   law  must  make  pro- 
vision for    the   son  in  law,    if  he  becomes  needy^    so   long  as  a 
child   of   the  marrif.ge    is    living »  There  was  a    gentleman   in 
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?ra;ice  v;ho  had  a'fatlier  and  mother   in  law  who  had   refused  to 
make   such  pro vlsiorio     "'e    sued   tlrem  in  France   z.nd  got   a  jud.jraent 
under    the  provision  of  tJiis  French   Codeo      Then   t'£   father  and 
monther  in  lav/   ve  it    to    the  ^Jo^.   and  he   followed  the:-.!  anc* 
trou  .ht    an  action   in   trie   Circuit   Court   of  lIoYo   upon   that 
:='renoh  judcTnent.      The    co'irt  held  that   a  jud'-Tnent   un  er  a 
statute  "based  u:  on  the   domestic  policy  of  France  v:aula  not 
be   enforced  in  tMs   country, 

Fomerly    t^e  c  curt   refused    ^o  enforce      any  jua^i^ent 
rendered  abroad  foi^nded  upon  a    statute  and  not   u^^on   the   coi.imon 
laT7, 

This  distinction  t©.s  wjped  out   in   the   case   of 

103   U,   S    .    11 o 
41   111,    App,    116 

This    illustrates   the   artificiality  and   someti-es  absurcity 
of   t}ie   cosEion   law  rec:soningo     T"hen  an     action  was  based  u::">on 
a  a  statute   it    could   not  be   enforced  elswhere  becaiise   a  sta*- 
ute   did  not   luive   e::t rate rrito rial   force.     Yr,   Justice  ."'iller 
pointed  out  that  if  the    statttte  had  no   extraterritorial  force 
then  the    cO' inon  law   certainly  did  not   li£ive   ar^-^   erctraterri^- 
torial  force.      The    common  law  certainly  has  no  t^reater  force 
tluin    the    sta'.ute,     /jid  if  a  right    founded  upon  one   cj.n  be   en- 
forced in  any  Jurisdiction  then  certainly  u   ri--^'::.    founded  upon 
the    other  can  be    enforced  in  any  Jurisdiction. 

A  foreign  judgment    is   to  be   distinguished   from  a  domestic 
judcment    in   this  that  a  party   in  ^'liose  favor  it    is    rendered 
may  vrc' ive    the  judgpiient   and  sue  upon  the   ori,;:lnc-'    cause    of 
action. 

The    iudC;aent  of  a  sister   state   in  the  ;raerica:i   Union  is 
in  a  sense   a  forei-^n  jvidr^nent   but    in  this    country  it    Bta;:ds 
upon  a  ground  peculiarly   its   owno      A  judg^ient  of  a   sister 
states  has   thrown  around   it      certain  safeguards   in   virtue    of 
a  pro"ision   of   the   Const  ration.     By  virtue   of  the   Constitution 
thit  judgment    operates  as  a  mergeir  in    every  stc  te    in  'A^e   ''nion. 
One    ot"    the   differences  betv;een  a  Jud^nent    of  a   sister    sttte 
and  an  ordinary   i-orei   n  judguBnt    is  tli  t   the  jud^^  :ent  of  a 
sister   state  may  be    .  plead  in  bar  of   ^n  i  ction  upon  t:ie 

original    indebtedness   or    cause    of  action.  If  I  bet'ln  an 

action   in  ^r;  nee   and    recover  a  jud.gment   there   I   nave    tlie   option 
either  to  bring  suit   upon  tjie.   orit,inal    cause    of    action  in  trJ.s 
country  or    to    sue  xxpon  the   judgment.      If  he  brings   an  action 
in   the    state    of  NoYo  upon  the    same   cause    of    <- ction  and  rcco-'."^rB 
a  judgment    there,   he  does  not  hiave   the   option  to   sue   uj.on  the 
judgment    or    t'ie   original    cause    of   action  any  vhere   -.'ithan   the 
U.S.  because    the   original  cause    of   action  ismerged   in  the 
judgi.ient. 

The  provision  of   the  Constitution     hich  pro  ".'ides   that 
full    faith  and  credit   shall  be   ,_,iven  to   the   acts   of    sister 
states  has  beon  the   eubj  ect    of  a   great   dei^l  of  discussion     nd 
judicial  determinatioiio      The   question  presented   itself  tt   a 
very  early  day  wheth  t  or  not   you  could  attack  collaterally 
the  jurisdiction  of   fne    caxrt    of   a   sister  state   in   vhich  the 
judgTfint   vms    ren.deredo 
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You  can   pIv.x-s  impeach  the  Jurisdiction  of  an   orOintry 
foroicn  judtinentj    but    cor   this    ■  urpose   the  judj^iient    of  &. 
sister  state   is  not   tj'.^ted  as  a   domestic   judt:iiiento      The 
SupreiTjG   Court    of    the  Ur-ito-i   States   c.fter  much  controversy  de- 
termined that  the   juri:,iict iontl   facts  which  control  the 
jud.jment   of  a   si£:ter  state  may  8lv;Eys  t-      inquired   into.   A 
forei-;n  judg-r-ent  may  alv.uys  he   impeached  for   \3C.nt  of  juris- 
dlo. ':::ion  over    the  parties   or    the    subject  mf-.toero      A  aanestic 
judj'ueat  may  not   always  he   Impeached,    for  if  the    record 

sho7/-j  tlB-t  the  court  had  jurisdiction,   i-roperly  o'bt-:  ined,    oyer 
the  p^-'rsons   ?nd  the   subject   matter,    it   cannot   he   disputedo   You 
caiinot    ccntradlot   the  record  of   a  domestic   Court o     But   v/hen 
you   take   tMs    ssxie   judc;:aent   to  V.QXi  York,   tiie  record  is   .Im- 
peacri--ble  there   so    far  as   it    nscites  jurisdictional    facts e 

Fo    far  as   it   determJ.nes   the  rittter   in  controversy,    it 
is  not    impeachable,   hut    it    is   in    regard   to  jurisdictionc-,1 
fact So 

16  77allo    460 

9  Ped^   Pepo      £29 
9   ^ed,   ?.epc      242 

In  this  case    it   '..as   finally    determined  that    in  an     ction 
upon  a  judgment   of  a   t>ister    state   the  jurisdiction   of  t:)e 
court  v/iTO   rendered  it  may  he   inquired  intOo  You  nay   Bslz 

rhat    is   left   of   the  Constitutional  provision  that  full   faith 
and   credit  r:ust   be   i_iven  to    the  acts   of   tlrie    sister   stc  tes? 
YTlTst    js    left    of    it    is    simply   this:    timt   vrBn  you  ha"e   estab2is\i- 
ed  the   fact    that    the  court  had  jurisdiction  then  :- ou  must 
give  full    faith  and   credit    to  the  jud£:;:iento      It    is    conclusive  a 

There  v.-as  a  time   vilien  the    courts   v:ere  not   clear  in   tlieir 
determination  just  hov;  far  a  judgment  was   impeac?uihle   for   fraudo 
Sup-'Ose   a  m:in   is    sued  upon  a  deht  o     ''{e    says   t]-B,t  he  has  paid 
it   on  a  certain  day,    tlmt  he  took  a   receipt,  "but  has  lost    it, 
Th3  jury  finds   tint  he  lias  not   paid    the   deht,      Ju.  gment   is 
ava-rded  against  him»      That   judgment    is   s'.ied  over  in  v.  forsi^n 
jurlsdictiono      The   defendant    seeks   to  impeach  the  judgment 
on  the    ©"oiind  of  fraud,    saying  that  the  plaintiff   sv/ore  falsely 
\7n.en  he  sv^ore   that    the   dehthad  not  hsen  paid,    and  tl-B-t  he  knew 
that  he   swore    falsely o      The   court    says,    if   m  permit   tMs 
juagment   to  he    opened  upon   this   ground  v;e  must   try   t'-^e   ic.^nt- 
icai   question  tried  in   the   forum.      If  re    try  it    over   vJiat 
"bee  ones    of    the  question  of   res  adjudicata?     such  action  wor^ld 
make   th£  judgCBnt   a  mere  prima  facieo     That   question    troubled 
the    courts    for. a   ^.ong  time,    and  v.'as   f  inallj^    solved   in  tras 
-.Tayo      The  mere  'feet   that   tbs  jud:;nentwas  wrongly   rendered   will 
not    set    it   aside c      It    :ls  net    Impeacl-ahLe    for  error   in  factj 
but   thepartymuGt   sfeti-^fy   tte   c  curt    tliat   the  plains- iff  who 
recovered  in  the   case  knowingly  prociuced  false   testimony,    and 
was    thereby  guilty  of  fraud o 

Dicey,   ri-est   of  ^riv<,   Int„   Taw,    404. 
25   Oo3o   310-315--317 

10  QoBo    295 

5   Ho    5:  ITo    726 
8  Simo   279 
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At   the   out5>jt    I   audcpvoired  to    eall  ycur  pttention  to  the 
distinction   betv/fai    a  Judgment   in  personam  and  jud^mentB   in 
renio        If   the   court  had  jui'isdiction   of  the  thin:i  then  <, 
judgment    that    eventuates   in  a  proceeding  against   that    thing 
is    conclusive   and  "binding  upon  the   whole    v^rldo      The   thine 
proceeded  against  must  he  within   t>ie  Jurisdiction   of   the 
court 5    and  heing  within  the  Jurisdiction   of  the   court,    the 
co'urt  must  take   it    into   its   custodyo        Here   is    some  whisky 
that  has  "been  illicitly  distilledo      The   gover'-ment  v/ants 
to   proceed   against    ito     The    government  lias   a  douhle    remedy  c    It 
can.  proseed   against    the  chap  that  distilled   the    whiskey, 
and    secondly   it   can  proceed  against    the  whisky   that  he  has 
pro- ucedo        If  the  whisky   is    ".ithin  the  jurisdiction   of   the 
UoSo    tlK   oOvern  ent  may  proceed  against   the  whisky    that    he   has 
produced,   and   it   proceeds   against    i:jb  hy  seizing  and  tak- 

ing possession  of  ito  Su  pose  we  ^re  in  Kentucky  and  in  the 
moonshine  district.  It  wont  do  foi^  the  -overnmynt  simply  to 
proceed  to  file    its    lihel  against    scane  whisky   ths-t  nay  he 

within   its  Jurisdictiono      The    court  must    seize   the    thing*     And 
a  judgment    against    the   thinj  ihen  the    rovernment   has  not 
seized  it   is  an  absolute   nullity o      S©  that  tl\e   t'rlu     must  he 
v/itMn  the  jurisdiction  of   the   court   and   the  court  must   ex™ 
ercise   that  Jurisdiction  by   seizing   the    thing© 
In  the    Case   of 

10  Wallc   308 
the  supreue   Court   of   the  UoSc   took  very   £reat  jBins   to   dis- 
tlng^iish  between  a  judgment    in  personam  and  a  judgment    in 
remo      That    is   a  case    tnat  you  all   ought    to  reado      It    is   t-ie 
leading  case  upon   the    subject »        I   do  not    think  you    can   fu^ 
understanod  the  present  viev;  of   the    courts  upon    this      subject 
unless  you  understand  this  Gase©        A  has        a  claim  against 
Ec     B  resides   in  New  York,    and  has  prqjerty  in  "ichi^^o   A 
brings   suit  by  attachnent  without  s  ervlce  upon  I'o      The  writ 
of   attachment   acts  as  'a    sunmions»      It   directs   t'ne    sheriff    to 
attach  the  goods   and    summon  the    defendant.     The  sheriff   cannot 
find  B  and  therefore    cannot    summon  hinio      The   Coui-t   has   no 
Jurisdiction  over  the  person  of  B,        Eut    the   case  may  go  to 
Judgment   and    the    sheriff  may   levy  upon  all  the  joods  att:  ched 
in   the   jiu-isdiction.     Now  tlus   is  primarily  a  proceeding  in 

personam.0      It   is    commenced  against    the  person  and     not 
against    the   thingo      The  statute  provides  how  the   case    shall 
be  prosecutedo      The  Judgment    is    satisfied  out    of  tlie  property 
originally  attachedo      The  court    gets   jurisdiction  of  the 
property o      It  has  possession   of  the   res,    and  applies   the  pro-     , 
perty  to   satisfy   the  Judgment  o      s^PPOse   the  judgment   is   for 
^1000  and   the  property  is  v/orth  |500«      The  judgment    as    to 
the  difference    is   an  absolute  nullity.      It    is  purely  a  judgment 
in  personam,    and  the   court   never  had  Jurisdiction  of   the  i.er^ 
son  of    the    defendant o  But    v/lat   v,ras   realized  out    of   the 
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thing  attaclied  was  YalJdj,   'because    it  wus    in  the  nature   of  a 
proceeding  in  rsiii;    an.i   the  Court   had  jurisdiction   of  t^ie  thing, 

A  very  iiriportant  ca.se   tJ-a-t  illustrates   the   distinct- 
ion is 

5   Otto,    714 

95  UoSo^^ 

This    is   a   leading  case7''and  you  ought  to  "be   familiar  v/ith 
the    leading  cases o 

That  was   an  action   of    ejecto      The  statute    of  the    stcts 
of   Oregon  provided  for   suhstitution,   publication  "by  pu"blication 
in  personal  acticiiS  where    the  defendant   is  a  non   resident   and 
has  property  thereino      This   service  was  made  hy  puhlj.cation 
and  an  attachment  v;as  made   of    the  propertyo     A  judgment  was 
rendered  in   that   action   of   ej  ectrnent   in  Oregon  and   the  plaiii- 
tiff    vho    claimed  under  that   judgment  "brought  an  action  of 
ejectment    in  the  Paderal  Cour-te,    hut    the   Sup  r^eme  Court    of  ths 
UoSo   held    that   tlx'  judgment  rendered  on  the  suhsti  .uted   service 
was   an   ahsolute  nullityo     V;iiy?     Because   the  court   had  not 
obtained  jurisdiction   of   the  thing.     Ylhy  had  it   ^-^    obtained 
jurisdiction   of   t' e   tMnfj?     -pecause    the   thing 

."being  witliin  the   jurlsaiccion 
it   load  not    exercised   its   jurisdiction  "by    takin-':  possessioria 

A  divorce    decree    is   a   specias   of  judg'ient    in   rem,  Y/hy? 
TThile   the   judgment   affects   the  persons    to  the  marriigo,    it   also 
affects   their    status  o        John  and  Jane    are  narriedo      They 
sustained    to  each  other     a   certain   relation,    thjxt   of  husband 
and  v.'ifeo      That    relation  or   status    is    in  contemplation  of 
law  a  thing.       Every  proceeding  and  erery  decre  ;  for  divorce 
is   in   seme   of   its   aspects     in    remo        If   it    is  not   a  judi'-ent 
in  rem,    then  a  divorce   granted   in  a  proceeding  where   the   def- 
endant \7as  not   personally    served   is  an  a'bsolute  nullity© 

This  feature    of    the  case  v/as  fully  "brought    out 
in  the   case    of 

104   Illo    35 

That   case    involved   the   validity  of  a  decree  prono  uncod 
"by  a   court    annuling  Ci  marricige   of  p-.rsons  domiciled   in  Illo 
This    decree   via.s  granted  for  a    cause  not   I'ecognlzed  by  the 
lavs   of   Illo     But    tiis    decree  pronourjiced  in  a  foreijn  court 
affecting  the   statua   of  persons  domiciled  v/itMn   its  juris- 
diction was  upheld  in  111*   for   the    reason  that   it   v;as    in 
effect  a  judgment    In   remo        It  was  a  judgment    in  rem  hecause 
it    affected  the    status   of   the  parties. 

This    is   a   leadini:   case   and  has  heen  follo\.ed  ever:.- here 
there  has  been  o<icasion  to  adjudicate  upon  the  matter  and  it 
is  undou'btedly    sound »      But   the   only  ground  upon  \Khich  it   can 
be    vindicated   is    that  the  matrimonial   relation   is   in   its 
essence      a  legal   status   and    that    a  judgment  affecting   its 
relation  is   in   its  essence  a   judgment    in   remo 

The  same   result   was    reached   in  the    case    of 
11  Alao    196 


XXII.        private:     tlTTERHATIOKAL     L  A  Yf,         P'' 

There  has  been    Boue  disposition  to   question  the 
reasoning  of   the   latter    case    in 

129   TTass.    196 
143  Ilass*   290 
There    seems   to  he   no   question  that   it   is    competent   for 
a  state  to  clivorco  persons   domiciled  within  its  jurisdiction. 
The   question  has  been  ho',7  can   it  be  accomplished,     'i^he  c  asee 
have  not  been   in  entire  harmony  as  to  wlien  and  under  ^hat   ciF- 
cumstances  persons   are   within   the   jurisdiction  of  the   court 
so   that   a  judgment   can  be  praiounced  tbtt  v/ill  be  legal   in  an 
international    sense. 

The   question   in  all  the   cases   is,    did   the   court 
have   jurisdiction   of  the    status  and   of  the  parties   in  an   inter- 
national   sense? 

It    seems    that  the  power    to  grsmt   a  divorce  by 
legislative   enactraent   resides   in  the   legislat-'^res   of  the 
state   of   the   union  with   the  exception  so    far  as    the  pov^er  has 
been  directly  talren   from  them  by  the  Constitutions    of  the 
respective    states,     ^e  have   a  constitutional   .provision   in   our 
state   which  provides   tliat  the   legislature   shall  not    grant 
a  decree   for  a  divorce,     Tsls   it   necessary  to  put    that  pro- 
vision in  our  State  Constitution?     Oviously,   yes,    if  it  vr^s 
desired    to    deprive    the  legislature    of  a  power   tliat   before  re- 
sided in  legislat  i^-e  bodies. 


— — oOo- 
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LECTURE     XXIII. 

oOo 

I  have   chosen   to    consider  the   subject   of   IinSRHATIOITAL 
DIVORCE  unier   the  head   of   JUDGJffiliTS .      It  may  he   a  misnomer   to   call 
this   branch  of   the   lav/'  international   law,    because   there  does   not 
seem  to  be  any   rule   of  uniformity  upon   this    subject.      Some   juris- 
iictions   will   recognize  a  divorce   that    is   not    recognized   in  otL-er 
jurisdictions   and   the  most   that   can  be   said  of   it    is   that   the 
local   la'.7  of   the   jr.risdiction  judp-es   for   itself   of   the  validity 
of  a  divorce   .^ranted   in  anotlier   jurisdiction.      There   Ices   not   seem 
to  be  a.ny  uniform  ri^le   that    I   can  discover.      Therefore,    I  have 
chosen   to   treat   of   jurisdictions   with   v^iich  we   in   the  United 
States   are  more  a.pt   to  cor.e   in   contact  with  separately. 

THE   SCOTCH  LAV/  F.EGARDS   IIARRIAGE   simply   in _  the   light    of   status. 
The  Scotch   take   the   loosest   view  of  marriage   and  divorce   of   any 
people.      Divorce   legislation   in   the  v;estern  states    is   conservative 
compared   to    it.      Tney  say   that  marriage   is   simply  a  status;    there- 
fore  a   divorce  may   be  had   irrespective  of  domicile,    allegiance, 
or  place  vi^ere   the  marriage   was   made.      Persons    living   in  Scotland 
for  no   other  purpose   than   to   obtain   a   livorce  may  obtain  a  divorce. 
The  most   astonishxing  thing   is    that,    although  a  part   of   the  sesce 
nation  and  under   the   sar-e  Parliament,    the  English   courts    do   not 
recognize   the  validity  of   the  Scotch   decrees  of  divorce.     Eoreign 
divorces,    granted  unier   similar  circujnstances    elsewhere,  are   recog- 
nized  in  Scotland. 

EiiaLISH  Vliivv   0?  EOREIGh  DIVORCE  .--Prior   to    1858,    there  was 
no   such   thing  as    judicial   divorce   in  xingland.    v  In  1858  divorce 
courts   were   established.      Before   that   time  only  Parliament   co^-.ld 
^ive   a   iivorce  and   it   was   a   long  and  very  costly  operation.      I'he 
TDroceedinp-  in  the  British  Parliament  vrs.s    quasi    judicial.      A  com- 
mittee  investigated   the  question  and   if   their  finding  was   favor- _ 
able      tv^ey   reco-m.endei   a  bill.      You  will  notice   it   was   not   even  in 
form' a  judgm.ent .      V.lien  I   soeak  of   divorce   in  England,    I   do   not 
refer   to  Parliament ?.ry  divorces,    nor   to   the   ones    granted  by  tne 
on-iesiastical   courts",   but    to    tlie   later  divorces   m^de  by   the 
courts    established   in  1858.      Prior  to   that   time, it  was    the  policy 
of  En-^land  to  hold  marriage   indissoluble.      It   wa^s   at   one   time  hejid 
t>at   marr^a^es    solerrjiized   in  England   could  not  be   dissolved   any 
where   else/  If  the  -oarties   were  married  in  Englaxid  and  afterwarls 
took  UTD   t-eir   domicile    in  the   Unite!  States    and   were   divorced   m 
other   jurisdictions,    the  English  courts   vrauld  not   recognize    one 
validity  of  such       divorces, 

2  R.    &  M.    614, 
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L.   R.   1  Prob.    1  Divorce,    __ 
It   see^s   also   that   the  English  courts   will  not   recognize 
a  divorce   granted    in  a  foreign   jurisdiction  which  v/as   not    tne 
defendant's    domicile.      In   other  words,    the   ^^^^^''^^''^J^l^J'l^^^ 
domicile!  within  the   jurisdiction.      That    is   not   the  present  Amer- 

ican   rule. 

2  Probate  £:  Div.    ^cl. 
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There  vr;s    an  Eri'^lish  niarria^e,    tlie  husband   bein?  at  the 
tir.e   of   the  narria'^e   dorr.icilei   in  Sn.n;land.      The  Snr^lish   l?.?.-- 
does    not   seer."   to    trouble   itself  rery^Tiuoh  about   the   aornic  ile 
of   the  y/ife.      There  was    coha':itation   in  Snr^land.      They  Yrer.t 
to  Arerica  anl   returned  to  f]n,'rland.      Then  the  husbaiil"  deserted 
the  wife   and   -ent    to  America.      Then    the  wife   also   went   to 
A.Tierica,    but   i;  ade   no    effort   to   find  the  husbarid.      She  vent 
to   I/lassacl--usetts    and   then   to    Iowa  and   stayed    there   lon^ 
enour^h   to   acquire   a  domicile   t::ere.      Then  she    be^^an   there 
proceedin7;s   for   a   diYorce,    the  husbaaid  having  no  "actual 
notice   of   t]:e  proceedings.      Tiie  divorce  was    granted   on  tr  e 
ground  of  adultery  and  desertion. 

The  English   court  held  tliat    the   court   of   lov.^  had  not 
international    Jurisdiction  and   that   the  divorce   granted   in 
Iov;a  could  not  be   recognized   in  "Ingland.      Undoubtedly   it 
would  ha.ve  been  good  in  the  l->-ited  States,    for  this   '.vomar 
was   domiciled   in   Iowa  at   the   time  she      instituted  proceedings 
for  a  divorce. 

V/estlake   §   46   says,    'A   divorce  will   not   be   recognized 
in  England,   unless   botli   the  parties   v;ere   dom.iciled   in  the   juris- 
diction  that    grajited   it.'      Ke   also  says    that    'It   cannot  be   dis- 
solved by  a  foreign   decree   for   any  cause  for   v^.ich   it   would   not 
be   dissoluble   in  England. '      Of  course,    the   reasoning  at   the    oasis 
of  an;,''  s\ich   rule   accentuates   very  strongly  the   contractual  basis 
of   the  marriage   relation.      That    is   not   a  sound  viev/  to   tahe. 

!.1r.    Dicey,    a  m.ore    recent   writer,    page   389 
says    that    'ho   case   absolutely  deciles    that   an  English  marriage 
can  be   dissolved  by  a  foreign   divorce,    but   the  preponderance   of 
authority  and  principle   is    strongly  in  favor   of   tl'.e  validity  of 
such  a   divorce  wi:en  the  parties    are   domiciled   in  the   country  where 
it    is    granted. '      Eou  will   observe   that    even  according  to  hr. 
Dicey' 3    rule,    both    parties   would  have   to  be   domiiciled   in  the 
lurisdiction   that    granted   it. 

I   am  unable  upon  the  state  of   the  authorities   to  spealc 
v/ith   any   definiteness    as    to   what   the  English   rule   is,    except    this: 
that   the  English  authorities    seem,  to  hold   that   no   divorce  has  _  anj-- 
validity  unless   both  parties   were  dom.iciled  within   the    jurisdic- 
tion at    the   time   the  divorce  was    granted. 

Let   us    consider  briefly  EOREIGN  DIVORCES   liT  TES  UlTITED 
STATES.  You  will   recall   that    civil   status    is    determined  by 

dom.icile,    especially  with   respect    to   the  status    of  marriage   and 
there   seems    to  be   a'  concurrence   of   opinion — Scotland  alone   e::ceptel-- 
that   a  residence  by  itself    (I   speak   of   residence   in   contradistinc- 
tion of  domicile)    of   the  petitioner   is   not   sufficient   to   confer 
jurisdiction   to   pronounce  a   divorce   of    e::traterritorial  validity. 
In   disci^ssing  this    question   in  the  hnited  States    as    oetv/een 
divorces    granted  by ^the   state   courts,    we  again  come   in        contact 
with   the  provision   of   the  federal  Constitution,    to   vzhich    I   called 
your   attention  at   the    Ir.st    lecture. 

Federal  Constitution,   Art.    4,    §    1 
provides    that    "Pu.ll  faith  and  credit    shall  be   given   in   each  state 
to   the  TDublic    acts,    records,    and   judicial  proceedings    of   every 
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other  state   and  Congress   may  by   ne^^^ral   lav/s   prescribe   the  >rar_ner 
in  which  si^ch  acts,    records,    and  proceedin.f^s   shall  be  Tjroved   and 
the    eifect    thereof." 

It  has   been  held   t]:at   this    langij.a^e  was   broad   enoupih 
to   cover  divorce   cases.      Hence   it  n'ay  be  stated  as   a   general  ' 
proposition   that   a  divorce  valid   in  the  state  where   it   is    granted 
is   valid   in   every  other   state.      This   may   be   stated   as    a   3eneral 
proposition,    not   as   a  universal  proposition. 
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The   question  of   jurisdiction  may  alv.'ays   be   inauired 
into. 

11  Howard,    165 , 
The   question   of   jurisdiction   is    open   and  the   constitutional    3Xi'\ 
conp;ressional   le2;islation   thereunder   do   not   affect    tlie   question 
seriouslj'".      V.lien   one  of  t::e  parties    is  do.Tiiciled   in  the ''state 
where   the  decree   is    granted,    then  the   decree  has    extraterritorial 
force,    otlie revise  not. 

It    is   held   that   vhere  neither  party  T.'as    domiciled   in  the 
state   where   the   decree  was    rendered   that   the   decree  has    no    extra- 
territorial  force. 

It  has    since  been  held  by  the  Supreme  Court   of  the 
United  States,    and   that  seems    to   be    entirely  conclusive  of   t"  e   con- 
troversy,   that   the  domicile  of  one  of  the  parties    is    entirely 
sufficient.      Before   the  Supreme  Court  pa.ssed  upon  t'lis   question, 
there   was   a  conflict    of   authority.      You  will   find   it    disci^sed  in 
an  article   in  the 

Am.er.    Law.    P.e^ister    (IT.S.),    Vol.    IS,    p.    74. 
The  ITeviT  York  courts  hold   t}:at   where  only  one   of  the 
parties   v/as   domiciled  and  no   service  was   had  upon  the  other,    that 
then   if   a  divorce  was    granted,    it  had  no    international    effect. 

165  ITo    Y.    62. 
115  IT.    Carolina,    587. 
56   V/is.    195. 
In  our   ov/n  country,    therefore,    thxere   was    a  conflict   of 
jurisdiction  until   t^ie  matter  v/as    settled  finally  by  the  Supreme 
Court   of   the  United  States.      And   inasm.uch  as    a  question  of  this 
kind   can  be  taken  to    the   Supreme  Court   of   the  United  States,    it 
makes   no   difference   w}:at      the      states   have  held,    because  tlie 
rulines    of  the  Suprem.e  Court   are  final. 

181  U,    S.    155. 
In   that    case,    u;e  parties    v;ere  domiciled    in  Connecticut 
and   the  wife   deserted   and  went   to  her  m.other's    in  Jew  York. 
Tnereunon   the  husband  petitioned  for  a  divorce   in  Conneotio^'t . 
The   order  for   an  appearsjice  ws.s    entered   and  a  copy  vra.s   mr.ilai 
to  her  by  the   attorney  appointed  for  her  by  th.e   court. 
Instructions    were   printed   on   the   envelope   for   t/.e   letter   to 
be   returned   if  not   delivered.      Subsequently  the  woman  be-an 
divorce  proceedings    in  the  State   of  iTew  York.      These  proceed- 
inr^s   were   defended  by  the   husband   on  the   aground   that   she  v.^.s 
not  his   wife,   because   the   form^er  marriage  had  "oeen  se'c   aside 
by  the  decree   of   divorce    in  Connecticut.      So,    you  see,    that 
case  ^resented     sauarely  tho  validity  of   the   decree  pronounced 
by  the  Connecticut   court.      It   was   held  tJiat   althou-^a  no   ser- 
vice of   process   -ms  had  upon   the  wife   in  Connecticut,    never- 
theless   the   decree   there   obtained  v.'as    good. 
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The   converse  of   this   proioosition  came  up   in, 

Bell  T.   Bell,    181  U.    S.    175. 
A  previous   case  v/as 

C-reely  r.    Clinton,    110  U.    S.    710 
in  vfl-.ich   the  Su;ore;::e  Court  hell   that    the  courts    of   the  state   of 
the  doiTicile   of   t]ie  parties  have   jurisdiction  to   decree  a  divorce 
in  o.coordance  with    its    la';re   v/ithout    re.^ard   to   the  place  of   the 
rr.arriartc  and  as    to    t::at    of  the   co.'rraisGion  of   the   offense  for   vhich 
the  decree  was    -granted,    and   the  divorce   if   .f^rantel  is   valid 
ever;:,'Y;here. 

4.    1-0    I.    37. 
So   far   as    I   no'A^  kno-/,    there   is    no    jurisdiction   in  v;hic-i 
it   is   -leld   tliat  a        woman  ma;^  not,    for   the  purpose    of    divorce, 
acquire   a  dom.icile   separate   and   independent   from  t/:at   of  l:.er 
husband. 

There   rer..ains    one  m.ore   f  in-^  in  tliis    connection   to  T/?.ich 
it   is    important   to   call   attention.      TKE'RE  AF3  STATU'liiS   Ii:  SG.IZ 
SIATi'iS   that  provide   that    the   "^ilty  partj'-  to   a   divorce   slia.'-!   not 
marrv  a.^^ain.      After   tl:e   decree   of   absolute   divorce   is   pronounced, 
the  man   is   unmarried  3.nd    tl-e   woman   is   imm.arried.      The   effect   of 
the  divorce    is    to    obliterate   all   that  had   passed   oet^veen   them.. 
The  man   and   the  Yrom.an   are   single,    le-^ally  speakin^^,    as   much  as 
they   ever  v;ere  before  m.s.rria^e.      ^hy  should  he  not   marry  a-^ain? 
It    is    an  anomalous   condition   of   things.      THl  LAV/  SAYS   that    tie 
provision   that  he  sk.all  not  marry  a.^^ain   is    a  punishment   and   can 
be    enforced   only  in  the   jurisdiction   in  which  the   divorce  v/as 
pronounced.      That    is    rather   technical   reasoning,    but    it    is   a 
technical  subject. 

In  ilew  York  a  m.an    -ot   a  divorce   from  his   wife  on  the 
fxround  of   adultery.      The  divorce  having   Heen  granted,    in 
accordance  with  the   le:r  of  -Tew  York,    the   decree  said  tk    t 
she   shoT^ld  not   m.arrr'-  a^ain.      The  very  sam^e   day  that   the   decree 
was   pronounced,    sh^e  was   m.arried   in  ITew  Jersey  and   then   came 
back  to    ^rew  York  and   lived  tkiere  vath  her  second  husband. 
Could   she  be  procee'.ed   a.-^ainst?     No,    she   could  not, 
because   the   act   of  m.arria~e  was   done     not   in  Xew  York,   but   in 
'Sew  Jersey,    and  she   could  not  be  punished   in  ilew  York  for  what 
she  did   in  I'^'ev.'-  Jersey. 

There   are  ..co^:rts_  that_  ta_k_e   a  different   v_i_ew.      They  say 
that   this    is  'a   itLi3-'£?^_il^  J"^-^  '"^"^   marks"  him  out   and   that  he   is 
inelifrible   to  m.arryV     Tf   that    is    the   correct   view  to    take   of   it, 
of   cotirse,  he  carinot  marry  anyv/here   else.      If   that    is    a   jud."m.ent 
affecting     his    statizs,    it   accompanies  him  wherever  he    Toes.   ^  It 
is    a  very  easy  thin^   to    say   tliat    it   affects  his    status,   bi?-t  hovir 
can  you  prove   either  proposition?      It   depends   very  lar-'^ely  ixpon 
what"^  the*  different    judges   may  say  about    it. 

38  Md.    o58. 
5   I  rid.    555. 
3   Jones,    570. 
You  will  find   a  very  learned   discussion   in, 
35   L.    R.    A.    224. 
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?1^0PERTY  IiT  TIH::aS.— Things  that  r:iay  be  t];e  subject  of  prop- 
erty r,re  either  irovnole  or  in:r:ovable.  The  latter,  so  far  as  they 
are  subject  to  the  .".aw  o:"  t::eir  siti's,  embrace  all  interests  in 
land,  w}:ether  for  a  oerm  of  years,  life,  or  otherwise;  servitudes 
C'-;arr^es ,  liens,  and  all  other  disr;:errbenr:ents  of  proiDerty  in  lar.d. 
In  other  words,  moveables  e.^orace  lands,  interests  in  lands,  ani 
Gorr^oreal   and   ii:':;orporeal  heredi tangents . 

Story,    §    447 
says,    "All   oti'er   things   xvliich,    thou^^h  movable   in  t-.eir  natr.re, 
are    oy   t"  e   local   la^v  deerel   iniTiorable. " 

In  corrTir.on   law  countries,    a  very  broad  distinction   is 
made  betv;een  novable   and   i:iTrjDvable   t-iin.^s.      Jurists    of  all 
3c>.ools    p.^ree    ohat    iirimovables   are   .'governed  by  the   law  of   tiieir 
situs    in    (l)    Che  node  of   t'-eir   acquisition;    (2)    tl^e  r^ode   of   ti:eir 
transfer;    (3)    of  their   tenure. 

V.hen  you  co-T-e   to   consider   tiie   lav?  applyin-   to    imr.-.ov- 
ables,    which   is    the   lav;  of    their   situs,    there  is   no   difficulty 
in  ascertainin-^  what    their   situs    is,    and   therefore  no   difficulty 
as    to   t^e    1p.iv  controllin;;^   therr.      But   as    to   personal   property,    its 
situs   may  be   in  one   pla,ce   or   in  another,    and   the   la.\7  resorts    to 
th.e  fiction   of  treating  the  personal  property  as    oein-^  either 
"/""ere   its    ov.-ner  is,    or  where  he  is   domiciled.      If   it   were   the 
la"^  ti-.-.t   -oersonal  property  shor-'.ld  be   dispose!  of  by  t]:e   la'? 
of   its    actual   situs,    many  difficulties    v/ould  be  avoided.      iTot   ail, 
however,    for   it   is    so-etlmes   difMcult    to   determine   the  sit'/s    of 
choses    in   action. 

Real   estate   is    ^-overned  by  t:-.e   lav/  of   its    situs.      It 
is    a   .^reat   question  v/hether   the  soverei-nit''-  will  pen.lt   the  sale 
of   real    estate  witl-in   tl:e   jurisdiction.      At   the   com.mon  law,    an 
alien   could  not   hoi:'-  lands.      'Ih^at   rule  of  the   common  lav/  v/as 
based  uoon  the   su.ppoaed  policy  of   t'-.e   British   Crovernment .      Ihe 
rule  was    enforced   in   this    state,    as    a  part   of   the   common  la-', 
v/here   iniieri  tnjice  vras    cDaimed   tl:rou-;h   an  alien. 

It    is   neculiar  how  public   rjolicy   in  tiiis   m3,tter  shifts. 
At   one   time   it  w-s    the  policy  not    to   allow  a-liens    to  hold  l-^-ds, 
Tr^en   it   v/as    the  i^olicy  of   our    :;overnment   to    encourage   erndgration 
and   these   restrictions   were   repealed,    and  nov/  it   is   afjain  ashed 
w^iether  v/e  sl-^ou^ld  foroid   aliens    to   hold  lands. 

V/liatever   the  policy  of  the   state  may  be,    the  property 
is    ,^overned  by  the    lavre"  of   the   state  where  it    is   situated.      '^Mis 
is    the    -eneral    nr.le.      I   notice   one   case  v/l-ere  the   rule   seems    to 
have  'oeen   departed  from. 

42  hoo    474. 
In   t:^is   case   there  v/as    a   -eneral   assi^^n-ment    executed 
in  -Tew  York.      It   v/as    in  confonvdty  with    tie   law  of   tne   state 
•    o-^  ITew  York  and  covered  Isr.ds    in  Ilissouri.      'ih.is    assigrirr.eno 
WPS    Invalid  b-  tl^e   la-.'s    of  Zlissouri.      A  ITew  York  creditor 
went   to  Missouri    and   levied  upon   the   land,    claiming ^tna^ 
the   assignment   was    not    -ood.      The  Supreme   Court   ox    .-x^^ou.  i 
said   that   the   assi-iment  was   not    in  conf  ormity  w.tn  tne      a./ 
of  Ilissouri,    and  ordinarily  would   not  _  operate    oo    trc^isier 
title.      But    inasmuch  as    the   question  is    raisea   oy  a  citizen 
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hew  York,    domiciled   there,    and   this    assignment    xs   valxd 
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there,    we  \7ill  r.ot   a].low  him  to    raise   the   question  ?iere. 
therefore,    if    the  plaiiitiff  had.   oeen   domiciled   in  Missor.ri  , 
t::e  assi''n   ent   'vould  not  have  operated   to   convey  title. 
That   sort   of   decision  casts    doubt   upon  any  and  all 
application  of   rules    of   la',7.      This   doctrine  of   the  Missouri   court 
has   been   repudiated  liy  other  courts. 

In  a  case    iust    like   it,    t'^e   court   came:  to   a  directly 
opposite   conclusion. 

70    lo'.m,    c',03. 
Such  seerrs    to  have  been  ti-e   result   w'here't'er   the   question 
has    arisen. 

1   Grr'.y,    243.  7   Gray,    406. 

13  Gray,    11. 
Wit}:   respect   to  mort.;T;a.';^es  ,    I   do   not   knov/  that    it    is 
necessary  to   malce  a  detailed  statement    of   the   situation.      So   far 
as    the  2-_i®0_  is   concerned,    it   c  .n  be   created   only  in  conformity 
with   t''e"y^av/'  of   the  placo  v/Iiere   the  property   is    situated;    and   so 
far  as    the   debt   is    concerned,    it    is    •';;overned  by  the  lav/  of  the 
place  of   the   contract. 

The   distribution   of   immovables    is    'governed  by  the   law 
of    their  situs.      T]-.e  lav/  of    inheritpjice   is    the   law  ox    the   place 
where   t'^e   land  or   irrr.ovable   thin^   is   situated.      This    is    the 
universal    rule   ir;   comm.on   law  countries,    and   is    generally   recog- 
nized  elsev/here.  Story,    §   483. 

V&arton,    ^    500. 
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At    the   close    of    the    last    lecture    I    v.as   considerin  .   zhe 
subject    of    "property   i)'i   thincs".      I   hr.d  said   that   thin;^s   -.vhich 
■  lay  be    the    siibject    of  prov^erty  are   either  mov&.hle    or   i;xiov<.hle. 
I  have   alinost   covered  the   subject    of   iinnovab.' as  there  yet 
re-'iaining   the    subject    of  mortcc-.£es,    v.-]iich   v/e   will   nov;  discucs. 
A  mortc&C©    tn   one   respect    is   a  personal   estate,    but    so    far   as 
it    concerns    ree.lty  it   :nay  be    considered   as   an   irnnovable,      -he 
creation   of    the  ::iortgage    lien   is    governed  by   the    lav;   of    the 
place  where    the   land   is    sitiiate,    v.'hereas   the    erection   of  f.-.e 
debt    is   not   necessarily  governed  by   "che    lav/   of   the  place   v.jiere 
the    land    is    sitiu-tte.      It    is   usually  goverr.ed  by  the    lav/   of 
the  place    of    the    contract,-     You  must   consider  mortgages   in 
a   double    aspeotjl)    '^''■ze  !Iortga.ge   l!ebtj(2)    The    p,eci;rity  it,:3lf« 
Ro   far  as   t'lie  creation   of    the    cebt    is    concerned   it    is   not 
necessarily    dependeiit  upon  the    lav;   of    t]ie   place   -vliere   t's 
mortgages   previises   are    situate.      It   nay  be.      If    it    is,    it    is 
an  accident;    it    is   not   a    consequence    of    the    sitviition.        f'\e 
nere    situa..tion   of  the    security  ho  s   notliing   to   co    vlth  the 
validity/    of   t!'e    contr/ct,    v/hereas   the   erection   of   t  lie    sec-.-.rity 
does    depend  upon   the    la\/  of   the   r'lace    \'vhei-e   the    'U'Oj'srty   is 
situate  . 

In  qiiestions  of  t/iis  kind  you  have  to  do  v/i  th  tlte  'uest- 
ion  of  construction  end  interpretation.  It  b-';co:.ies  ii.ipi:>rtrnt 
then    to   distinguish  betv/een    'construction'    and    '  iiit'erpretc ':io  i '  , 

The    interpretation   looks   to   the   ascertaining   of    'he  riecn- 
ing   of  the  T/ords   eriployed;    whereas    the    cor:f;t2'uction    lool-rs   to 
the    ascertaining   of   the    legal    effect    of  the   v/orc  s   thus    e   "loy-d, 

T'  is    is   a  distinction   t.'-at    is   very    frecpaently   over-lo.'.c^d. 

This  question  e.rises  in  coxrrxecvion  v;ith  v/ills.  r'-.stice 
ctory,  page  -479,  held  that  the  law  of  situs  governed  tlic  oo:i- 
str\;.ction   of   a  '..'ill   of   iinuovables . 

"h.arton  in  his  v/ork,  sec,  597,  holds  t;:at  sucjia  v/iil  is 
to   be   constri.;ed  as   to    the    la^v   of   the    ov/ner's   domic  ile, 

10  :i   of  L  Gases    1, 
In  this    case   i-   Eritish   subject    died   in  Russia   and  his   -./ill 
was  made   there,      ^^e    owned  real  property   in  Ruscia  and   ■./as 
a   creditor   of    the   Eritish  Grov/n,    "daat    is   to    say,    t'la"   he    ocr.ed 
both  personal   and    nseil  property,      H-!;  made   a  v;ill   in  the  R.ursian 
language,    and  by  v/liich  he    dis'-osed   of  his    'movable   and   riiov- 
able  '    pronerty.       'I'oveble'    a.nd    '  i.  nocrable  '    v/ere  phrases    that 
at    that    time   had  no    si,pj:iif ication   in  the  English  ConEion  Eaw. 
The    question  v;as  how  this    language   used   in  Rustic    s'lould  be 
interpreted.      ''.Iict   did  '  the  Russian  laxrjer  who   drew  up   tlie   v;ill 
have   in  mind  when  he   used  these     '.-.enris?      Trie    only  v.ct    to  find 
tKat    out    is   to   find  how  that    language    is   used,   in  Russia,      It 
v/as  ascertained  t>.at    those  phrases  meant   tlie    sai:.e   thing  as 
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'real'    and    'personal'    property      in  J"n   land.      Therefore    it   v/rs 
h.^ld   t]iat    tMs   v;ill   covered  his    real  and  personal  property 
in  T^njland.      Tiiat  v;as    tlie    interjiretation.      T.ie    conscruction   of 
it    involved  the    question  v/hat   does   real  and  ]-ersonal  property 
include    according    to   the   ;^nglish  lav/, 

nO'.'ABLES. 

All   things    that   do   not   fall   "/ithin   the    ('ominon   of    ii'ii'.iovc.hl- 
es   G.re    classed   as  movables,    and    in  contemplation   of    lev/  they 
are    surrposed   to   be    located  at    the    owner's   doriicile.        The   title 
thereto   can   only  be    transferred   or   encumbered   in  accord;.nce 
v/ith  the    lav/   of   the    ovmer's   domicile,    unless   the    l^'v;  of    their 
actual   situs   forbids   the    lav/   of    t^ie    ov;ner's    domicile  to    opsr- 
c.ze   u' on   them.      Put    sMps   at    sea     not   v/ithin  the   territorial 
limits    of  any    strte,    a.re    subject    to    the    jurisdic '-.icn    -.o   •./hich 
they  belong,    and  the    title    t]?.ento  may  be   acquired   in   accord- 
ance  v:itj-t   its    ].ar:s . 

^-arent    rir;hts,    copyri.Jits    ^nd    trade  marhs   are    subject   to 
lnv;s  psculiir   to  t}-£  "selves  . 

The    evolution   of    reel  propert:"   law  xn-.s   acco   r;lish.ed  by 
resort   to   fictions. 

Eouvier  treats   t'lese   fictions   as    thoug-i  they   viere    EO:,:et'.:'.nG; 
of  the   historic  past.      This    is  not    so.      The    jurisdiction   of 
th.e   federcl  courts    ov^r   corporations    in  cases   not    invjlvi.it;,  a 
federal    question      is    oateed  upon  a    le^al  fiction.        T.:'  the   Con- 
stitution the  federc.l  courts  had  ju.risdiction   in   c  ontr  o'ersies 
involving    the   interpretation   of  a   federal    statute,    of  the 
j'ederal   Constitution,    or  a  treaty.  '^len  a   Co.s3    involves 

sue}:  a   question   it    is    said   to   i-ivolve    a  federal   que:-:tion.      If 
a    citizen   of   one    state   has   a   claim  against    enother  ]oerson  v/ho 
is   a  citizen   of   anotlier    stcte,    ITev/  York  for   insta?ice,    he  iiiay 
go    to  ]"3V/  York  and  bring  his   action    against   liim  in  the   Yederrl 
Court    in  tlie   state    of  Yev/  York  because   there    is  a  diversity   of 
citizensiiip.      !necau,e    of    this   diversity  of    citizensh.ip   the 
federal   court   assuines   jurisdiction   of  this   case,        T;:is   result 
v/as   v/orked  out   by  the  passage    of   the   Judiciary  Act.      '"'-len  ^his 
act    v.as   passed  there  v/as    only   one    corporation   in  the    state   of 
T^ass.      And  I   think  I    can   safely    say  no  more    thrn  h.ali    a   score 
of    corporations    in    :2^\e  './hole   U.S.         It   v/as  held  that    ,.l:-3n 
a   question  r^rose  betv/sen   a  coi-poration   in   one   state    and  a 
citizen   of   another  that   there  was   no   federal  question  because 
a    corporation  v/as   not   a   citizen   therefore    it    did  not    involve 
a   controvers  y  betv/een   citizens    of   different    --tates.        ".""or   sor;.e 
time    that  seemed    to  riv^.^e    ended    the  r;ia,tter,    but    vath  the   ^roxrth 
of    cor'.. orations   t.nd   the  assumption  and    accimulaticn   of  great 
capital  a   defect    see,ed   to  have  been    discovered   in    this    legis- 
lation and    in    tlie    constitution*        And   i':    seemed  to  be  pratically 
a  denial  of  justice   to    say  that   a  forei^^n  corporatiori    could  not 
sue    or  be    sued   in   the   federal   courts.  The   supreme   Court    of 

t'le   U.S.    subseouentlz'   in  a  suit    said  t^oa.t    if  a   suit    is   begun 
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aci-'inst    c-    cc  ::, orc.t  ion   it    is   in  e'/,"ect   a   suit   a^^'ainst   a  person. 
So   t'-at    vf:atever  i.iay  "be   tech?iically  the    truth,    as   a  mat-.er   of 
fact   anci    in   equity,    the    controversy  "betv/een  a   corporation  and 
a  citizen  is    in   its   essence   a   controversy  "betweon  the    citizen 
s.nd    ';he  persons  -..ho   coriipose   t  Is    cor   oration.      -'J:en  after  this 
decision,    vre    \vere   r.iet    v.lth  tliis   c  if ricu^-t:':      the    shareholders 
:-:ia3"  be    citizens   of   the    sane    state    as    the  pl/'intif*     or   defen- 
dant.     The   fet-'.ercl    court    said   V\cA    \b   Vvlll    assuine   that    t'.e 
parties   'vho    ere    t'.ie   s}\areliolders    of    :Jie   corporation  are 
citizens    of    zlie    state    in  v/mch  thai-    corpoi"a':ion   is    oroc.nised. 
There  arose   a   case    in  v.f-.ic}i  tJtere   \.as   no   divers  it;,    of   citi:^en- 
ship  "between   the  shareholders    of    the   cor:''Oration  and   the 
plaintiff.      On    vJiich  accoimt   a  pload   of   abateinont   was    i.iter- 
posed.      The    court    said   xb   do   not   Icnov/   viiat   the   fact    is,    \ut 
vve   v.'ill   &,ssvjne   that    the    cor/'Ora'c  ion   is   a    citizen   of    the    stj  te 
\7here    it    is   organized,    and    \,e    r.lll  not    allow   tlii.t   fact    to  "be 
controverted,      Thc;t   v;as    a   legal  fiction.        In  a  Yery  hitter 
address   delivered  "by  one   of   the  presidents    of   tlie  American 
Bar  J^ssociation  the   Supreme   Court    of    the   U.S.   v.'cis   accused   of 
judicial   usurpation   in   resorting  to    this   fiction. 

The    Supreme    Court,    of    the  U.S.    finally    caine    to    tJie   con- 
clusion that   r..    cor'Toration    vas   a    citizen   of  the    state    in  tr'iich 
it   \:b.s   or::;a"bized«        Tht   evolution   of    t}us    doctri.ie   leads   rig-^t 
through  this   fiction.      It   v/as   no   greater      stretch   of   iraa.jin' tion 
for    the    court    to    indulge    in  than   to    assuine    t}«.t    I   doiniciled 
in  !'e\7  York,    vncl    ^ylng   in  ITe?/  Yorh,    that    tliis    ah&ir   in  f.nn 
Arhor   is  property   in  the   State    of   ]-Te\v  York  to  "be  administered 
there . 

A   legal   fiction   is    defined    '.o  "be   an    ass-onption    of  r    thing 
as    true    or    false,    v.hich   is   not    true,    or  :- s  pro"ba"bly    false    as 
true . 

'■"ayne,    /ncient    "rav:,    24  3t    seq, 

"e    says   tha^.    a  fiction   is   tjie  legal  assT;ription    of   a    f-iing 
as    true   ■'..'hich   is    either  not    true,    or  as  prooa"bl;;^    false    as   true. 

It    is    cTc-id    that   a  fiction   can  never  be   deni-^d   so   as   to 
defeat    the    ena   for  v/jiic.i  it   was    invented,    "but   for  e^ery   other 
pui'pose    it   ix  y  "be    cor-tr.  icted.      '"Iiat    that  neans    I   do  not   ex- 
i  ctly  know,      Tr.at    is   v.-Jiat    the   learned  judges   th-;t   have    delved 
in   t-ls   hra'cli  of   the    law  have    said.      I   '-.;.  ve   an  inkiin;-,   of 
what    it   neans,    "but    I  ha""e   no   defi}.ite   knowledge    of  v/liat    it 
.leans  when    rprlied   to    trds   "branch  of    the    law.        ~'or   some  pur- 
poses  the   lav/    says   that   property   is    in  t?:ie  pi;  ce    of    the   Q:n-2r^B 
domicile    v.h.en   it    is   not      ctually   there,,    and    for    soi.ie   ;'ur  oces 
this    fiction   is   utterly    casregarded. 

7  Fall.  150 
147  U.S.  476 

In  the  7th  of  Wall  a  gentleman  residirig  in  f.Y,  was  iri- 
de"bted  in  a  large  sun  of  money  to  a  citizen  of  h',Y.   Ye  3:ad 
some  personal  property  actr.ally  situated  in  111,  "e   gcive  a 
chattel  mortgage  upon  tr.at  property  to  a  Yev;  York  creaitor. 
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Subsequently  anotlier  I'ev/  York  creditor  went   to   Cliicago  and 
levied  c  :>  attac  ■iient   upon   t'xit  pro-nerty,      "ere  v/as   a  contro- 
versy touc'-ins   t'-e  priority   of   title   as  "bet^veen  a  man  vho 
levied  an   attrc'ient   anC    t^ie  :'.ian     iio  had  taken  t]ie  nort£a£;e 
u"  on   this  proyjsrty.      This    attac^iiTient    '.as   levied  loefore   t?ie 
mort^rre   vras    recorded   or  possession    tal-cen  under   it.      ITnoer   t]ie 
la^'i-s   of   ill,    such  a  recording   anc'    delivery  was    essential   to 
the    ■','alicity  of    t!:e  mortgage.      9.o   tle.t   according;   to    the  lav: 
of   the  place   -here    this   property  v/as    actually   situate'thc- 
mortja£:e    vas   illegal.  According    to   the   lav;  o::'   t":e   :^"lc„ce 

v/here   this  pro   erty  was    in    accordance    v,it  h  tlie   legal  fiction 
the   Mortgage    v;a.s   good.      T:ie   question  v/as  how    far  will   the 
Suprerie   Court    indulge    in   tlie   fiction  tlmt    t.iis  propei-ty  --hose 
actuc  1  situs  was    in  Gh-icago  was    for   the    detennin-ct  ioji   of    t}Tvt 
cont}'oversy   in    tlie   state    of  ITew  York.      T]-;e    pi.ipre;;ie   Court   held 
that    the  property  was    suhject   to   the    lav;   of   t}..e  place   vi.ere 
it   actually  was   and   that    the    legal  fiction   *ich  i.iight    ot;Vjr- 
v/ire   "be    indulged   in   could  not    stand    against   the    lav;  of   the 
place   -..-here    th.e  jiroperty  was   at    the  instance    of   i\    cr'icitor 
who  had   levied  his    attachr.ient    in  acccJraance   wit]\    -Jie    lav/  of 
the  "place  ''here   tlie  proj^erty   actur.lly   va,s . 

You  would    say   tliat    t>ds   ended    the    c  a-^iion   lav;   fie    ion. 
It    received   a  very    severe    olov/,    out    the    corxion   ia\/   is   a  pretty 
tough  Brc.iositi:;n  and  does   not    die    so  easily. 

In 

147   U.Fo    supra,    Lester  was   e    citizen   of 
personal  property   in   Idaho.      "Te    v.as    indebted    to  a 
persons   none   of   whom  resided   in   Ic'siio.      He   hecc'rae 
and  nade   an    a.ssi  ^nnient   wixh  preferences   that    ve.s    • 
"but    invc-'lid   according  to   tis    la"  s    of  '  Ida^lio  wl' 

property  actually   T".as .      porae    creditor   p'^so   levied 
pro.  erty  and    the    controversy  here   arose        betv/een 
under  the  a  ssigixient   and    the    attaching   creditor. 
Coiirt    said    tliat    inasmuch   as   Tester  was   a   resioer.t 
was    competent   for  him  to   transfer   the  property   in   Ida'ao   in 
accorda:ice   wit'h   the  laws    of  Utah  and   the    assignee    took  pre- 
cec  ence   over  the   attac'iing    creditor. 

At   first   blush  these    tv/o    cases   v/ould    seem  to  bo   utterly 
irr  "concilrble .      diut    the      r.upreme   c^'^^'-^^t    ..ii.ue   a    distinction 
in   t;^.e    tv.o   cases.        In  the    former   cases   the    creditors   were 
'domiciled   in  h.Y.,    \.-hereas    in   the    latter   case   there   '.'ere   no 
creditors    in   Idaho,      And    it   was   held    that    inasmuch  a,s  Tester 
v;as   domiciled   in  Utah,    the  property  v/as    situate    in  Utah;    that 
tMs  statute   v:as   not   applicable   to  creditors   outsi;  e    of  Ida?ao, 

:v/o    cases   togeth.er  we  mcy   deduce    ^h.e  \-ri:i.ciple 
;ion   of    lav/,    a   cl^attel   is    situ  te    -.t    the   "lace 
doi.iicile,    unless   the  r  ■:co.^,nition   of    the   fiction 
violates   some   principle    of    local   lav.-  of  '."/;lch  a    crecitor  co    i- 
cileo.   in   tlaat   jurisdiction  desires   to    avail  himself. 
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If    "Qiere  hrc  "been  a    creditor   in  Idaho,   his    attac-iment      ould 
Imve    ta-ken  precec.ence    over  the   assignee. 

I   think  tlir.t   :.'ou  have    in   tliese    tv.-o    cases,    if  you   read 
them   carGfully,    all  yen  need   to  kno^7  upon  the   subject. 

Thus    far  we   have    treated   the    cubject  as   if   all   propert;/- 
vras    tangible.        But  a  vast    amoiint    of   the  property   in  this 
country  and   a^e    is  not  held   in    t'lat   vay.     Property  may  be 
a  chose    in  action*      If  I,    domiciled   in  Detroit,    o\/"e  you,    domi- 
ciled  in  Ann  Arbor  :"1000,   where    is    the    situs    of    that   tlOOO'? 
?/liere    is    the   situs   of  that  debt?        There  may  be    scrie   excuse 
for   indul::ine   in  a  fiction  here.      It   -.vould  be   a  matter   of   con- 
venience  for    the   law  to    say  this   thing  which  has  no  actual 
situs    sliall  be    situr^te   here,,        The   fiction  that   the    debt    is 
locrated  at    the    domicile    of    tlie  creditor  has    led  to   endless 
confusione      I  know  of  know  branch   of   the  Ir.w   v.here   there   is 
so  much  coif  Hot    of  a,ut-;ority  and  confusion  of   thought,      T/:e 
aut^:orities    ai^e   v;holly  irrec  cnciliable ,    and   I   think  it    is   due 
lai'gely    to   t}ie   fact   the^t    tlie   courts   have   not    sto:v:^ed   to  ana- 
lize   the   things    the;/    v.ere    considering. 

I   reside    in  Michigan  and  buy  a  bond   of  a  IT.Y.    con) oration. 
That   bond   is  payable    in  Hew  York  and  the    interest    is   pay-T-cle 
there o      The    cebtor  who  has   the  money   in  his  pocket    to  pay  the 
debt    is    outside   of  the  jurisdiction  and  his    obligation  conse- 
quently  is    outside   the  jurisdiction.      The  tax    collector   co:-.;3S 
arouiad  and    saryz  '  r,  Kircliner  I  v.r.nt    $20  on  that  bondo      I    say 
to  him  I  have   no   :;;1000  in  Detroit.      J^e    says  2-'0u  ha.'e    tliis  bor.d 
for   ftlOOO,      But   I    say   it    ispayrble    in  ITev/  York,    and  you  cannot 
tax   it.        The    statute   comes   in  and    says  that    that  kind  of  thing 
is   taxable.     Y/henever  cuch  a  controversy  has    prisen   in  which 
i  becaine   necessar;;,-   to  locate   the  debt   for   that  purpose   they 
hiave    located  it    right  here.      That    is   indulging   in   a  fiction 
too. 


'ano   9th, 
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Here    is   a  coal   corporation   in  the    state    of  Penn. 
I   own  a   share    of    stock  in   that    corporation.      You  all  knov; 
tlit'.t    in   c  cnt  ernplation   of    law  that   that   corporation   is   domi- 
ciled  in  the    state    of  Pa.      It   cannot   go   outside    of    the    state 
of  Pa.      The    -very   share   of    stock  tjiat   I   own  is  taxed   in  Pa,    and 
the    tax  is   taken   out    of  my   dividens.      But    tiie   Legislature    of 
the    state   of  Michigan  has    said  that   tiiat  property   is   here. 
It    indulges   in  a   little   legislative   fiction.      The    supreme 
Court    of  Mich,   has    decided  that    for  purpose    of    taxation  that 
tliat   property   is   here,    whereas    for    the  purpose    of   levying 
izpon   it    it   is   in   the   State   of  Pa. 

suppose   I  die   and  my  estate   is   administered  here. 
Although   that    stock  is    in  Pa,    the  Probate   Court    of  Mich,    will 
administer  tliat    stock  and   say   that   it   is  here  when  we   all  know 
it    is   not.  So  that   you   see   tliat   the    situs    of  a   chose    in 

action  \Ahile    it   ceai  ha,ve   no    actual   situs   and  whatever   situs 
it  mcy  have  must   he   c  oistructive,    differs  according   to  the 
point    of   view.        If  we  want    to  make   taxes  upon   it    the    court 
says    it    is   here>    if  we  went   to   le\'y  upon  it   the    court    says 
it    is   not   here  "but    there. 

I   trust    t'-at   I   have  mt.de   this   canfi:ision  plain. 

Coming  back  to   the   question    'where   is    the   debt.'        Some 
years  ago  there    lived  in   this    city  a  very  learned  gentleman, 
by    the   name    of   :^r,   V'aples,        lie    wrote    a  book  upon  tMs   question. 
It  vfas   entitled    'Debtor  r  rxl   Creditor  and   Situs   of  Debt'.      Trie 
tolc    me    that   he   was   coing  to   write  a  book  upon  this    subject 
and    clear  the   whole  matter  up.      One  morning  he  met   me  and 
said"I  hc.ve   iinrawelled    this   thing.  The    right   to   recover 

the   thing   is  v/ith  the   creditor  and  the    duty  to  pa.y   it   is 
with  the   debtor    .  '      He    wrote   a  book   of  264  pages    in  vdaich  he 
made    it    so   clear  that  any  man    thou:::h  he  be   a  fool  he  might 
not    err.      That    dinstinction  v/]iich  he  made,    and  which  arouses 
your   risibilities,    had  never  been   observed   or   recognized  by 
the    courts.  The  obligation   to  pay   is  v;ith  tine   debtor 

here   an     the   ri.jat   to    recover   is  with  the    creditor.      V/hat    is 
the    importance    of  this?      It    is   as  practical  a  question  and  as 
important   a   question  as   any    that   I  know   of    in   the  law.      It 
arises  nea,rly    every  day,-  •   It  has    cane   up  before   the   Supreme 
Court    of   the  U.C,   a  score    of  times.      It    canes   up   in  tliis  way: 
Here    is  a  man    -..hD    vorks   for  a   railroad  company.      He    lives 
in  Detroit.      He  \7orks   for  the  Lake  Shore  &  Mich.    S.    R,R.,    an 
Ohio   corporation.      The   Lake    Shore    is   garrdsheed  for    the  wages 
of   his   employee.  The   coi-p oration   says   we   are   an   Ohio 

corporation;    we   do  not    owe   tMs  man  arythang   in  t  he    state    of 
Michigan,      His  wages    are  payable    in  Ohio,      Or   for  example, 
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hers    is   a   incui    v5io    resides    in  II, Y,      'le    owes  a  man  in  I'ich.      Pnith 
of  IT.Y,    ov/es  i.:e   and  you  ov;e   I.'r.    nj^ith.      I   "besin  j-^i^'-isline  xt 
proceedings  against    :.'ou    forvi^at  you  ov/e   sraith.      If   t;-Le   o'clic- 
ation  to  pay    rests   './ith  you  tlien   t^is, t  otliration   is   witliin 
Vna  .jurisdiction   o^"  t hs    state   of  'lichifjan  and   I    cc^n  attao'r^  it 
"by   jarnisl-jiient  proceedings. 

The   Supreme   Court    of  tlie  U,S,    recently    decided  tlrt 
I   coild.        The   "iarYard  P.eviev/  says     :hat  the   p,up  i^me   Court    of 
the   U,S«   is    wong  ahotxt    it. 

This    is    the    question  and  it    is   a   question  upon  -.yhich 
the    court   have   disaci"e3d   ever   since    I   icrtCT  an^/^thing   chout    tlie 
practice   of  the   lav/  a?id   they   ai'e    still   at    it.      Thie    thing  that 
seems    to  trouhle    t'em  is    the  inability  to   give   a  satisfr  c:ory 
answer  to   t)ie   question    "here    is    tlie    debt.      As  z-    general  rule 
the    legal   situs   is  at    t}ie   creditor's   domicile.      T'iie   rule, 
hov;ever,    is    subject    to  exceptions.      The  extent   end   linitc.tions 
of    the  rule   have   never  been  clearly  defined  and  the    cases  are 
not    in  harmony. 

75  Ala.  524 
57  Vermont  622 

The   question   of    the      situs    of   a   debt,    esy'ecially  with 
refe'^ence   to   garnishjnent   are    in  hopeless   conflict.  But   I 

take    it    that    the   case    of 

174   U.S.    710 
has   pn.ctically   se':tled   the    question,    not  because   s    de.oision 
of  the  Suprerie   Court   of    the  U.S.   affecting  a   quest  i03i   of  common 
lav;  is  binding  upon  all    tlie  courts,    cut   because    in   virtue    of 
the   Constitutional  provision  and  the   cot    of   Congress    in  con- 
formity   therev;ith  has  provided    thct   full    faith   ana  credit    Siiall 
be   given  to   the  acts   and   judicial  proceedings   of    tlie    several 
st8.tes.     ^Imt    the   Supreme   Court    of  the  U, S,    sa:'s  upon  a  que::t- 
ion   is  binding  for   the  r  Gc  son  that   if  a    state   court    disregards 
v:hiat   t  h£   Supreme    court   has    said   its   judgment  iTiay  be    reversed 
by  the   Supreme    Court   of    tiie  U.S.        I   said   to  Dean  Hut  chins 
the    other  day   that  t;us    decision   rightly  understood  m:-de 
utterly  useless  the  i'orty  pages   of  r.i;. .:uscript   th^.t   I  ^.t  j/re- 
pared  upon  th^    svbject.      This  was   a    very   little    cr.se,    involving 
very   little  money.      This   case  v.-as    oagvm   in  tlie    Justice  Court 
in  Kgoisas.      The  action  was  brought  ^oy   one   stearn  against   the 
Chicago   &  Rock  Island  ?.,?.,   to    recover  r  bale  nee   cla.ir.ied  to  be 
due  him   for  T.-ages    during  his    Ian l,   tnree  uior.th:^-    of  enplo^Taen": 
and   th.e  amount   c  laii^ied  v;as   0140.      iMd.  having  begTui  his   suit    in 
the   Justice   Court,    of    course   he   r-covered   a  judgment   for  hl^O, 
It    is   a  might   poor  justice    tliat   cennot    renter  a  jud^Tient  for 
th.e  plc'intiff,     T?his    defendant  ha,d  a  line   of   road  that    ran 
thirough   the   state   s   of  Kansas   and  Iowa.      It  was    therefore   a 
resident  both   of  j^iansas    sns  lovra..      steams  w:.  s   indebted   to    some- 
body  in   Iowa  and  this    lov/a  creditor   sued   otearns   in  Iowa  with- 
out   cutting   service  upon  him  and   garnisheed    the    road  in  Iov;a. 
Judgi.ient   hcving  been   rendered  age  inst    the    road   in  Kansas,    the 
road  appealed  from  the   judgment    of   the  justice   court   to    :hie 
District    Court   aiid  when   the    case    te.s   called    for    ^rial  in  th-e 
District        Court   the  road  moved  for  a  continuance   upon  the 
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Ground  that  it   hc.d  "been  garnislieed   in   Iowa  and  tl-at  tlie  prin- 
cipal   suit   to  v/hich  the    £p,rnishee  proccedincs   v;ere   collateral 
had  bee  n  appea-lsd  and  the    defendant    railroad   conpany  was   im- 
ahle    to    say  w?i ether  it  v/as  bound   as   garnishee   of   the   defendant 
Stearns   in  Iowa  v/lio   vs,s   the  principal  plaintiff   in   the   suit 
pending   in  Kansas^        Stearns  was    tm   plaintiff   in  Kansas  and 
the  defendant    in  the    suit    in   Iowa,    and   in  Iov;a  the   principal 
defendant   in   the  ICansas    suit   had  been  .^arnisheed  for    tiiis    ";ery 
debt,        V.lien    '3ie  Kansas    case   came   up   on  appeal  the    defendant 
said  this   case    ou^^ht  not   be    tried  because    vje    are   garnisheed 
in   lovra,  and  t]iat  smt    is  pending   on  appeal    and  until    that  appeal 
is   disposed  of   it    vdll  be   trnpossible   to    tell   viiether   or  not 
we,    the    company,    are   liable   as   garnishee.      This  motion  T;as 
overruled  by  the   trial  court    of  Ka,nsas   and  SteaiTis    reco\-ered 
a  ju(i:nient   against   the  Railror:d  c anpany  in  Kansas.      To   the 
judgment   the   s^P^eme   Court    of    the   state   issued  a  v/rit   of    error 
and  the   question   there  v/as  v/h ether  the   court    in  Kansas  was 
bound  to   take   notice   of  the  proceedings   in   Iov;a,      The   s^P^eme 
Court    of  ICansas  held  that    the   lower  court  was   not  bound  to    take 
notice   of  the   garnishee   proceedings  and   thereupon  a  writ    of 
error   issued  from  the   Supreme   Court    of   the   U.S.    to    the   Supreme 
Court   of  Kansas  to  reviev,'   this   finding.      Ordinarily  you   cannot 
talce    a   case    to  tlie   sv.p  iBme   Court    of   the   U.S.   linless  the  amount 
of   the   c  1;- in  is    '5000  exclusive    of    cost  and  interest.      But 
here  was    involved  \'vhat    is   known  to   lav/yers  as    a  federal  question 
/nd   the    federal    question   aldose   out   of   the   Constitution   of  the 
U.S.        r^henever   the    rights   of  a  party   dopend  upon  the  Con- 
stitution of    the  U.S.   that  party  has   a   right   to   the   judgment 
of   the    Supreme   court   of    the  U.S.     The  federal    question   vas 
this:      rid   the  Kansas   Supreme   Court    give   full   credit   and  faith 
to    the   acts  and  j'U-'ii-cia]   proceedings   of  the  State    of  Iowa. 
At    the  bottom  of    th?t    question   lay    the   other  question  v.hethsr 
the   justice    in   Iowa  had  obtained  jurisdiction  of   the    defendant 
and   of   t-B    tiling.        If  the)-e  was  not   jurisdiction   in    the   Iowa 
court    then    there  was  nothing  to  v/hich  the  supreme  cc^i^   of 
Kansas  need  give   full  faith   and    credit.      If   there  war.   not 
jurisdiction   the   jud  :ment  of   the  Iowa   court  was    a  nullity, 
and  the  o^uestion   of  j\;.risdiction  again   involved  the   ouestion 
YriERE  IS   T!iE  SITUS  0?  THIS  EEST?        It   was   said   in   thds  c  ase 
that   the  money  sought    to  be  recovered   is   the    same  money  that 
is    sour^t   to  be  r  ecovered  in  the   garnisZiee  proceedings  and   unc  er 
the   lav.'s   of   Iowa  the   court   had  jurisdiction  thereof  and  that 
said  mon .3y   was   not    it    the    time    of   the   suit   exem.pt   fron  garnish- 
ment.     The   defendant    alleged  that   the  amount   due    the   plaintiff 
was  v/ages   due    for    services  performed   vvithin    three  months  prior 
to   the   ccnmencemont    of   the  action.      That  he  was  a   resident   of 
and   that  his  wages   were    exempt   under   the   laws   of  Er.nsas   a:id 
not    subject   to   garnis^mient . 

It   was  held   that   the    obligation   to  pay   resided  with  the 
debtor.      He    is    supposed  to  have    the  money   and  tliat  money   in 
his  hands   is   proceeded  against      and  is  within  tlie   jurisdiction 
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of  the    court   and  t:ie  garnistoent  proceedinc  is    esrentially  a 
proceedin::  in    rein<.        It    follo;,7s   from   this    viev/  that    the 
Icv.'c.   court   hac    jurisdiction  sjnd   the  Zansas   court    did  not 
give    full    faith  £■  III    credit    to  tlie   acts  and  jucicial  proceedings 
of    ■:  he    I  owa  c  curt  e 

Let   me  put   t'/B   case    in  another   li'jht.      I'r,    i-rnith   ovres  ne 
money.      Smith  resides   in  l-J.Y,      Mr.    Jones   v/  o   lives   in  An.n 
Arbor   ov/es   Smith.        Y6v.  v/ill   understc.nd   t'lat  he    could  .lOt 
heeiin  an  action  in  personapi  against    smith  in  Ilichi^an  unless 
he  v;a5    fortunate   enough   to   ca.tch  Smith  v/ith  the  jurisdiction. 
I  "begin  an  action  hy  suiiimons   against   Smith  in  the   r^irc^jilt 
Couil:;   here,    at    '.he    sarr.e   time   '.     lis  sue  .  a   garnisJiment   writ 
against   Jones   here.     Then  I  proceed   in  that    case  precisely 
as   if   I   had  attacr^d  personal  property.      If   I  h^  d   att;  ched 
personal  property  the   judgtiait  '.V'Xild  "be   "«'alid  so   far  as  there 
was  personal  property    within  the   .iurisdiction  to   satisfy   it. 
I   garnishee      Jones   ani,  he    canes    in   i.nd   answers   that   he    ov'os 
Smith  v'lOOO   the    amovuit   of  ray   cls,lm  against    Smith.      The   court 
av:arc's   a  jud-gment   cgainst    Jones   as   garnishee   of   Smith  icnd 
Jones   is   directed  to  pay    t'lat  money  to  me.      So   far  we  hise   no 
question   of   int  enia.tional   Ic.xf,        By  the  payment    of    '-he  m.onep 
to  r._   has  he   discharged   the    deht   he   o-,.es   to  S^'ith?        Smith 
could   not    sue   him  here.      Smith   is  not    i.-.    sny  hurry,    he    vaixs 
until   sane   fine   c'ay  and   Jones   is    in  llev/  York  and  there    sues 
him  for  his    deht ,        Jones  pleads    in  "bar   of  the  action  the 
garnishm -nt   proceedings   in  3'ich,    t-.nd  the  pajonent    of   the  money 
in   discliarge    of    that  judgment.      Smith  ss.ys   I   taiov;  nothing  E'hout 
the   proceedings    in  !'ichigen.      I    care   nothing  aoout    it.      I  v;cs 
not   a  party   t  o  it .      fht   I'icliigan  court   had  no   jurisdiction 
over   tills  matter  "b -cause    the    deht   v/as    O'dng  tome   and  thx.t 
deht  T/as    located  "..'hei-ever   I   v.as.      I  was  never  .  anic  iled  in 
richi'jan.      Therefore   smith    s^  ys   tlie    court   hcc   no   jurisdiction 
of    ':.he  party   or    '.'-fi   thing  and   its  judgi'-ut    is   a  nullity.      Tlie 
Su^^rerae    Coixrt    of  the   U.S.    scid  T::AT    T"3  OBLIGATIOI:   TO  PAY  T.T. 
L:^2T   is  TT:::  •-'.y^    'viBTOR,      And   it    is   tliat   oTolig£.tion   that  you 
seek   to    leach  in  the    garnishee  proceedings,      /.nd  when   the 
debtor   is   here   tie    obligation   is  here   and    the    obligation  IS 
A  TinUG   SUBJl^CT    TO   TZI?]  PROCI^SS   0?  jIIIE   C  OJPT  ,         If    i:    is   a   thing 
and  the   thing    is   here    you  have    established  jurisdici:ion   of   the 
co^T^-t   here.      It    -'ollov;s    frrn    1ii  e   dec  isio'?    of    the   Supreme 
Court    of  the   U.S.    tii^.  t  the  IIicM.;;an  Court   had.  jurisdiction, 
and  ':aTrinp  jurisdiction   it    is  the   duty  of  the  court    of  il.Y. 
to    ejccoi'd  full    faith  end  credit    to    the  judgment    rei.dered   in 
the   hi^-iiigan  court   in   th^t  pi-oceeding.      Tliis    is   one    of   the 
things   decided   in  the   174  U.S.    supra. 

Let   us  carry    the   illustration  a   step    fartP.er.        Si-'.ith 
says    tliat    this   money   which  is    owing   to  me   is   exem.pt   by  the    law 
of  the    state    of  IT.Y.   where    this   money   v£is   pa;^'able.        The 
Suprem.e   Court    says  that   tlmt   does  not  riahe  any  difference.    The 
exem.ption   law  does  not    affect    the   contract,  it 

affects   the  remedy  end  the    remedy   is    ^overnea   oy    ciie    la     of 
the  pl=  ce  v.'here   the    suit    is  begun.      So    the  exemption   la./  has 
nothing   to   do    \7ith  the   case, 

oOooo Jan.    12,    1903. 
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There   ere    sow  cases  that  hold  that    the  principal  def- 
endant  who   is  not    served  v/ith  process  and  v;ho   is   d  anic  iled 
out    of  the   jurisdiction   is  not   "bound  hy  any    such  garnisliraent 
proceedings  without   he  had  notice. 

In  my   opinon  this   case    eliminates  the   entire   discussion    . 

Suppose   I   deposit  money   in  a  hank.        There   is   cree^ted 
hetv/een   the  depositor  and  the  tahk  the  relation   of  dehtor  vnd 
creditor.      Fererthelesc-   the   courts  have   held  that   v;]iere   the 
money   is    thus    localized   it    is    taxable   here.      That    it    is  v/ithin 
the  Tiovrer   of   the    state   to  pass   la^/s    to    tax  that  property  In  the 
49   La,   Ann   it   ^as  held  that   rionej--  deposited   in  a  taiilc  to  pay 
a  nonresident   dehtor  v:as   no    tameable.      I   do  not   quite    see  the 
distinction. 

ITegotiahle   promissory  notes   and  honds  for  tlie   pa:n:ierit    of 
money  stand   upon  a  ^^o^^C'    of  their    ovm»     A  note    or  "bond   is   a 
chose    ""n  action.     A  bond  or  note   is   also  property   inlierent; 
it    is   a  thing  in  itself.      The    tliin;.:;-  lias   a  double    aspect.      It 
is  a  thing    in  possession  c.s  v;ell  as   in  action.      If   I  ha\'-e  a 
bond   of   the  I'ichigan  Centre,l  R.R,   Co.    I   an  tlie   ovmer   of   a 
chose    in   action   in   tint   I  have    a   richt    to  sue   the  r'ichir;£'.n 
C.R,R.COc   for    the  r  mount   of  the  bond  v/hen  the  bond  matures.   Tut 
I   am  also   the   ov/ner   of   a  chose    in  possession  in  that   I  may 
transfer   that  bond  which  carries   with  it    the   oblig^^t  ion.     A 
bond   or  promissory  note    is  both  a  thing  in  possession  and   a 
chose    in   action.      This   is   r   rery  important   distinction  to  be 
observed.      This  Preston  bajilc   cfise  miiiJit   hove    tunied  upon   this 
distinction  as   to  two    of  the  defendants,    that    is  that  a  bond 
is  both  a  chose    in  rction  and  a  thin^   in  possession   in  accord- 
ance    v>rith  the   occasion  v/e  have   to   view  it. 

SHIPS  AT   SEA  stand  upon  a    ground  peculiar  to    themselves. 
Rhips  at    sea  have   an  entirely  different    standing  from  ships 
within  a  liarbor.      Ships  at   sea  not   within  the  territorial 
limits   of   any   st^te  are   subject   to   the   jurisdiction  to  wIiLch 
they  belong,    and  title    thereto  may  be    transferred   in     accord- 
ance  v/ith   its    la.ws«        .■'    raerchent    sliips   tliat    hailr,   fron  :':ass 
and   is   navivrting  the   Atlantic   or  Pacific   OcEans   is   gca'-erned 
by  the    lav;s   of  ^'"ass.      Tor    some   purposes   tlnat    sliip    is    a  part 
of    the  couiitry  v/hjose    flag   it    flies.      Tliat    is  Y,hile    she   is 
abrofc    on  the   hi,;h   seas.     Y.Qie n  txE.t  merchantman   comes    into 
a  harbor   of  a    foi-eijn    country   she   loses  her  extrj;territoriality 
and  bee  ones    subject   to  tloe  municipal   lav:  of  the  p^,ace    '.here 
she  happens   to  be.        So  tht. t  a    vessel  registered   in  N.Y.    is 
deemed  part    of    the    teritory   of  tlie    staoe   of  II. Y,   an:i   every- 
bodj'  aborad  her   is   subject   to    "Sie    Ic-'-s    of  N.Y,   Thrt   vessel 
goes   to   Boston  and  c.ncliors   in  the   port    of  Boston.     'I'^r   extra- 
territoriality is  goneo      The   people   ebord  }ier   e.i'e   subject    to 
the   laws    of  Llass.      Tliat    is   a   doctrine   t2mt   is  mudi  mis^ander- 
stood.      It    is    generally   supposed  th-at   a  vessel   is  part    of    cl:e 
country  fron  -..hich  sho  hails.        Tlicit    is   not  t  rue    of  a  private 
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vessel.      That    is   only  true    of   r.  public    vessel,--  a  man  of  wr  r. 
A  public  V  essel  never    ceases   to  be   a  part    of   the  territory 
of  the    covmtry  to  v;hich  it  belongs.        suppose  h   German  mer- 
chant   ship   comes   to  IT.Y,   and  lays   in  the  habor  off  Sandy  Hook, 
The  mate  kills   a  rs.n  on  board   of   the    vessel.      Can  he   be   pro- 
secuted  in  the   state   of  IT.Y.?     Certainly.     The    thing   was   done 
v/lthin  the  territorial  jurisdiction   of  the    state    of  F.Y, 
Suppose   this  happened  on  board  a    German  T.Ian  of  ^;ar.     The  mate 
kills  a    seaman.      The  vessel   is    in  the  port   of  N.Y»      Can  the 
mate  be   proceeded    against    in  IT.Y,      Ho,       Ifhy"}     Because   it    is 
in  accord  vri-th  the   fiction  of   intemat  ionel   lav;  that  a  public 
arrued  vessel  when  abroad  partakes    and   is    still  a  part    of   the 
territory   of   the  country   to  which  it  belongs,      so   in  ccntemplc.t- 
ion  of   internat  icnp.l   law  and  that    is  part    of   the    corrimon  law, 
that   offense  was   caffiuii:ted   in  Germany  and  not   in  K,Y,      That 
is  a   fiction  tlt-.t    camiot   be   contradicted.       Yfh.en  you  invace 
a  man  of  war   you  in-vade   the  territory   of    that  country  to  v.hich 
the   vessel  belongs  and  v/hose   flag   she   flies, 

viiat    remedy  has   the  U.S.    if   an  outrage  v/as   cornited 
aborard   one  of  these    shdps?      Suppose    a  citizen   of   the  U.S. 
accepting   the  hospitality   of  the    officers   of   the    -rassel   should 
go   c  board  and   should  get    into   an  alterct-tion  and  a  German 
officer   should  kill  him.      Could    that  officer  be   •uniehed   oy 
the   laws    of  N.Y,''     The   only   redress  would  be   for   the   govern- 
ment  to    request'  the  German   government  to  pimish  this    ofi'ense. 

Suppose   a  German  merchant    ship   lying   in  the  habor   in 
N.Yo    should  have   on  board  a  party  who  hid  comtnitted  a  crime 
on  board  that    vessel  while   lying   in  1)1  oY.   and  that  vessel 
steams   out    of  IT.Yo   and  makes   tracks    for  Gernany.      It   wau.ld  be 
competent   for   us,    if  we   had    the    ships,    to  chase  here   and   stop 
her  and  insist   upon  the    surrender   of  the    defendant. 

This  matter  challenged  the    attention  of  the  Supreme 
Court   of   the   UoS.,   some  years  ago   and   the  case   is    reported  in 
the 

16  Vfalle    610 

A  &  3  were    the    owners   of  a  vessel  then   abroad  upon  the 
Pacific   Oceano      A  &  B     failed  and  were   declared   to  be    insolvent 
by  the  Masso   Court,      C  was  appointed  assignee.      In  due   time 
that  vessel  arrived   in  N,Y,,    and  the  moment    it   arrived   there 
it  v/ps   attached  by  a    creditor   of  A  -5=  B,      C   came   in  and   said 
that   this    -vessel  belonged   to  him  because  he    v®.s  the  assignee 
of  A  5:  B.      Therewjon  a  cmtroversy  arose  between  C,    the 
assignae,    and   the   attaching    creditor,    toucliing  the  priority 
of    their   cltiims   to  tliis   vessel.        If  this   vessel    at    the  time 
of   the  a p-  ointment    of  the    assignee   had  been  v/it  hin  the   terri- 
torial limits    of  :'ass   there  v/ould  have  been  no   sort    of   question 
but    tlrat  the  assignee   v-ould  have   taken   title   to    t>iat  property. 
If   the    vessel  had  been  in  the  port    of  N.Y.   at    the   time   the 
assignment  was  made   then   it    is   clear  that  the  vessel  v/as    out- 
side   of    the  territorial  limits   of  llass  and   the    insolvency 
decree  v/ould  have   had  no   force   and   effect.     But    this   vessel 
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was  not    vdthln   tis  territorial   limits   of  aif  state,      Tiut 
bein~  upon  the   lii-.:ji   seas  was   a  part   of    uie  territory   of 
Kass.      and  therefore    the  insolvency  decree    of  the   insolvency 
Court   of  T'ass,    did  opereite   to   transfer  tit  Is    to   that  vessel. 
If   at    the    time   of  the   insolvency  decree    that  vessel  had  "been 
in  JIoYc    the  IToYo    creditor  v/ould  have    talcen  precedence, 

I  ha,ve   been   asked   if  a  person's    interest   in  an   insun;nce 
policy  could  he  ^arnisheed.      The  ^•amishee  procees   in  this 
country  is   "based  pixrely  upon    statute.      These    statutes  have 
undergone   very   great   changes,      For  a   lono;  time    in  this    state 
an   inRurpnce  policy   could  not  he    cs-rnisheed.      The   language 
of   the    statute   heing  tliat  no   sura  v/ould  he   t}ie    suhject    of 
garnishment   tlie   payment    of   v/'-^ich  is    suhject   to  a  contingency. 
In  trus    state      insurance  may  now  he  garnished.     But    if   the 
policy   contains  in  option   tlX'.t  insurance   Co,     may   rebuild 
it   could  not  be   (rarnished, 

PATEITT   riGIITS  are    riglits    in   property   that   the    inventor 
has    in  his    invention.      They  are  purely    statutory  ans   differ 
in   different   jurisdictions*      There  v/as  no   coiranon   lav;  patent. 
It   has   not  been  the  policy  of   states   to    rec  ct:ni2:e   such  a   riih-t 
conferred  by  otjier   states, 

COPY  EIGj-iTS   stand  upon  a  different   footing.      They  ex- 
isted  at   the    common  lav;.      In  1710  the   statute    of  Ann  took 
av;ay  much  of   the    light    existing  at    thjg   coniinon  lav/.        The 
significance   and   imiTortance    of  tMs    statute   is    thx.t   the 
Congress    of  the  United  states      j.d    copied  this    statu.te,    and 
tire   judicial  construction  given  to  the   old   act   'oy  the   Courts 
of  England  has  been  given  to  the   act    of  Congress, 

UcSo   Rev,    c;tat,    4952,    Ajnended  Karch  3,    1691 
25  U,S.    Statutes    at   Large,    p,    1006 
4  Parr.   2406 

8  Peters    591 

The  author   of  aiy  literary   or  dramatic  work  is    the   E:le 
owner  of   the  manuscript   and   its    contents,    and  e  ny  copy  of 
it,    so  long  as   he   does  not   publish   it,    or  part   vith--iiis 
right    to   the  property.      His    right    vlll  be   protected   in  arc 
common  lav/  country,    irrespective   of  his    residence  and    citinen- 
shipe      This  mamscript    that  I  have   here   from  v;hich  I   ara  read- 
ier  tli.ese    lectures  belong?   -^o  me,      Y'ou   ran  ::iake   an  abrid;n?nt 
of  "it,  that   is  take  dov/n  the    substance   of   it,   but    you  cannot 
make   a    stenographic    ccpy   of   it   and    sell   it, 

2  Biss,    208 

2  Kent.   Comjiio   373,    3rd  Edo 

9  Am,   Law,    Reg,    33 
47   N,Y,    532 

TR/iLEIX^JIS  are   closely  allied  to  copy  rights,      -liey 
are   recognised   cS  pro:".erty  both  by   the   common  lav»  and   equity. 
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;ience   a  foreign  rmnuxacturer  mez'    restrain  the  fraudulent  v.ze 
of    trade  mai-ks   in  tliis    country.     You  may  not   copy  er.actly  a 
riian's  trade  mark,    out-  so  nearly   as    to    ceceive    the  public. 

The    sssence   of  tlie    infringaent   is    the    deceit    of   the  puolid. 
It    is   doubtful  ho\,-   far   the  tradeLiarlc  of  an  alien  v/ould  be 
recognized  in  Continental  T^urope. 

You  Y/ill  find   this  wliole    subject   discussed   in  J'ient '  s 
Cornmcj    13th  edo   p.   373,   vmre    tlie  cases   are   fully  cited, 

Concress  by  the  act    of   July  6th,    1870  passed  a    lav/  for 
the   regvJuC.tion   and  granting  of    trade  marks,   and  that   vjas 
supplemented  by  the    vet   of  Aug.    14th,    1876  6        Both   acts  v/ere 
held  unconstitutional  for    tlie  reason  that   the  Constitution 
does  not    give   any    right    to  Congress   to   legisl£<.te  upon  trade 
marks o 

lOO  u.So   62 
In  1681  Congress  enacted   a  lav/providinj   for  the 
registration  of   trade  raerkSo      The    registration   of   the   tradeinr.ri 
''oes   not    concern  itself   with  the  validity  of    tlie    trademark. 
The  registration  is  mere  prima   facie   evidence    tliat   it    is   a 
legal  trademarks 

\7iruLS  ANT)  '■",    TESTA^JiTTSo 

: isposition  of  property  by  wills: 
Movables,,      The  lav/  of  the    testator's   donicile    at    t}ie   time    of 
his  death  deterni':  cs  his  capacity  to  make      a  v/illv   and  the 
form  and  solemnities    that    shall   attend  its   execution.      This 
rule   is   nov:  well   established   in  Tilngland,    althougli  at    one   time 
it   was    serious  Jly  doubted c 

It  was   upheld  in  tliis    country   in 

1  Binney   336 

Here  a  will   of  personalty  was   ^alid  by  the   law  of    tlie 
testator's   domicile  v;hen  madeo      The  testator  clianr^-ed  his 
domicile   and  then  diedo      The    v.lll   was  not    valid  by   tJie   lav/ 
of  the   nev/  domicile.        The   vail    vas   held  to  be    invalid.    It 
was  not   made    in  accordance   v/ith   the    forms   and    solerai;ities 
required  by  the  lav/  of    the   testator's    dauc  ile   at    the    tii":.e   of 
his  death,      .quch  is   the   American  doctrine, 

so  held   in 

2  Lou^-las    515 
1  Mason  381 

"Pr-'t    a  foreii^n  will,    how?v-r^    exf^cuted   in  accordance  v/ith 
the   lav;   of  the   testator's   domicile  must   be  probated  here    in 
order   to   give    it   effect. 

There    are    statutes    in  sane   countries   and   in    s  one    stc:.tes 
that  ha-. e   dene   av;ay   mth   tiie   disastrous    effect    of   this   doct- 
rine  in  regard  to    change   of   domicile,    holding  that  if   the   v.lll 
v/as   legal  according  to   the  testator's   donicile  when  made,    a 
subsequent    chan :-;e   of  domicile   v;ill  not    v.'ork  to   cvoid   the   vdll. 

The  rvile,    hov.-ever,    is    subject   to  theseexceptions;      (1) 
A  will   valid  according  to   tlTe    law  of    the  testator's   domicile 
has   no    -ov/er  to   change   the   status   of  persons   or   things   in  a 
foreign  jurisdiction,    established  by   its   lav;s. 

oOo Jan,    12,    1903o 
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L  E    C  T   U  R  E     30CVII. 

If  I,    doiiiciled  here   in  •TichiGan,    should  malre  a   "111 
in  T/^aich  I  provided  tiiat  rtzr  slaves   which  I    ovm  in  another 
jurisdiction   should  'oe  liherrted  upon  my  dei;-th,    and   it    is   not 
the  policy  of  the  jurisdiction  v/here    those   slaves    £;re    to  allo;v 
a  slave    to  "be   liberated   or  manumitted,      s^c^  '^  v.'ill   is   con- 
trary to  the   public  policy  of   the  j\irisdiction   in  v.^ich  the 
slaves  are,    and  v;lTen  I    set    them   free   I  ch  iige    their    sta^tus   r.nd 
that    status   is    contrary'-  to  tlie  public  policy  of  the   jurisdiction 
where   the  things    are^      Therefore    tha  v/ill  V7ill  }iot   he   rencered 
effective . 

There    is  a    ccse  precisely  in  point   in  the 

9  Sned    »   <i  Marsho   247 

Here    the   testator  was    daniciled  in  Virginia,      'lis  will 
was   executed   in   accordance   \7ith  the   lav/s   of  Va,    and   it   directed 
tiiat    slaves   in  I'isSo   be    enand  ipated  and    ^nt   to  Africa.      It 
v:as  held  by  the    court    in  !!isSo    that   such  a  v.-ill   could  not  be 
given    effect  bectir.se    it   was   contrary  to  the   la7;s  and  public 
policy  of   the    state   of  '''isso      It    is  liard    for  us   torealize   at 
this      day  that  tliere  v:as   ever  a  tine   in  this    country  where 
the  freedon  of  a  human  being  was   contrary  to  the   laws    of  a 

Sue    u  ©  o 

2  Lao   ^Juic   377 

Here   the   testator  wa.s   domiciled   in  Lliss,   and   owned    slaves 
thereo      The  prep  arty  vra.s    left   to   tro   sens,    with  the  provision 
that  if    either  died  wit hou tissue,    his      share   sliould  go  to  the 
otlier,,        One    son  v/as   dor.iic  iled   in  Lao   and  died   vat'io-.t    issue. 
The  la'.v  of  Ta,o  prohibited  testamentary  distribution  and   it 
was  held  tlmt   tl-B   survivor's    claim  could  not  be   upheld   in  t}-,at 
state  o     You  will   observe   that  altl'ougla  it   was  tls   policy  of   I.a. 
to  prohibit   tlie   distribution   of  property  in  La»,    it   v.'as   not 
disregarded  for    tiiat    reason,    but  for   the   reason  that    it 
changed  the   status   of  tljese  people. 

I  have   alread;^^   said  to  you  that   the    vdll   sl'^11  be   construed 
according  to   the   lav/  of   the   testator's    domicile   at    tm   time 
the  will    vas  made, 

10  HL,    Cases   1 

1   swa.   C:  Tris.    118 
In   regard  to  immovables,    the  lex  loci,    the   law  of 
the  place    v/here    they   ai-e   actiially    situated,    governs    the  cap- 
acity  Oi    incapacity   of    the   testator,    the    extent   of   his   povrers 
to   dispose   of    the   property,    the   forys  and    solemjaities  to   give 
the  v/ill  effects 

It    is    to   be   interpreted    according  to   thelav;  of   the  place 
where    it    is  madeo 

Justice   Story 5   para,   479  h,    gives  this    illustration: 
A  will   Y.as  made    in  Ejigland  '^oy  a  perscn  domiciled  there   in   favor 
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of   the   heirs   of  A,    v;ho  hcd  no   childreno      The   testator  had 
property   in  ^'^nrlrnc'-,    .      ,         .^amaica  and  British     Guya'a.        If 
the   V;lll   wts    ccn&trued  hy   the  Sn^-lish  law,    the   father    v.ould 
takcc      Under  the   la\7  of  Jaraaica  t>)e    elder  "brother,    and   if  by 
tl'iS    lav;  of  Guyana  the   fath^er,    "brother  and  sisters   would  take. 
The    question  was   did    thie  testator  use   the   v;ord   'heirs*    in 
tliree    d.irferent  senses?      It    is  pretty  certain    the  t  he  did  not. 
Being  domiciled  in  :^n£;land  he  may  be  presumed  to  havt  \ised 
the  word   in    tlie  English  sense <> 

In  this   ccnnsction,    I  want   to   call  attention  to  a 
ver^v'  recent  case,   v/luchhas    oeen  the   subject   of    consioerable 
discussion  by  Dicey  and  sir  Frederick  Pollock  in   the  r^njjlish 
Law  Reviewo 

You  v.'ill  find   the  discussion  in  the   July  number   of 
the  Eni:lish  Law  Quarterly,    Vol,    19,    page   705o 

The   facts   in    u]ais    case    were  briefly   tisse,        Zlere  was 
a  \701a3n  who   v.'e    will  call  A  vvho  T?a5  not  born   in   lavrful  v;erlcck« 
phe  was  born  in  the   Isle    of  Jialta,    and  was   at    the    time   of  her 
birth  a  British  pubject„      Her    father  was  a  British  subject 
and  her  mother  was  a  Maltese  woman o      ohe    vas   doiiic  iled   in 
?-alti  o      This  v.'oraan  afterwards    intermarried,      a  child  wc  s   bom. 
And   in  1894   she    caed  in  J'rieber,   Baden,    Germany  where    liie 
was  domiciled  and  liad  been  d  aaic  iled  for   62  years.        she  made 
a   will  anc   t?£i.t    will  vra.3   aoiiiitted    to  probate,      ~ly   t'Tat   v,ill 
she  gave   a   r\-jaber  of   le;;,;acies,   which  she  imdouotedly   thought 
disposed  of   all  her  i;roperty,   but    after   the    debts  and   le^r-icies 
were   vaid    there   regained  a  residue    andisposed  of  by  thJ.s   v.-ill. 
SO  as    to  that  property   the  waTian  died   intestatec      The   question 
W£'.s  to  \7hom  did   it   belort^o      In  Baden,    Gei-me^r^,   personal  prop- 
erty does  not   follow  tlie   domicile    of   the    ov.Tiero     But    is  dis- 
posed  of  accordiiiC   to  the   nationality  of    the  person,      r^one    of 
this   ^^roperty  vs.s   in  Englr-ndo     The  "vnglish  courts  hiave  been 
called  upon  to  ac^nijiister  this  prqjerty,    the   quest  j  on  aroce 
as   to  how  it   should  be    disposed  ofc        This  property   ov..}:t   to 
be   disposed   of   according  to    tlTe    la\,'  of  her    doi.iicile.      The  . 
domicile    of  adoption  was  undoubtedly  Baden,    Germany,    and  her 
domicile  of   origin   ■•.as  I!altaj        Ace  ordinj   to   tr^e    law  of  Baden, 
Germany   such  property  must  be  disposed  of  accoixiinj  ^o   t'-fi 
la"'   '"    her  rationality,      T!'-.  3    .-■s.s  no    Irv    of  her  nat  ionalioy 
tlB-t    disposed  of  her  property.      There    is  no   lav/  of    Qreat  Brit- 
ain  that    dispoes   of    sue  h  property .        TiThat   did    the  i^ir.glish 
Court   do.      It   did   the  next   best    thing.      It    said  this   v.'oman    is 
4  BritJsh   subject    and   tl^ere    is   no   national   law  of  Enjl^nd 
for  th"    disposition  of  her  property,    the  best   thing  to   do   is 
to   go  back  to  her   domicile    of   origin  and   divide   the  property 
according  to  the   lav/  of  IJaltao  This   opinon  has   gathered 

around  the  court    that    aniiotmced   it   a   storm  of  criticism  t]-x.t 
is   somewhat  "         •     .J  unparalleled  in  the   history  of 

British  jurisprudenceo     Licey  takes   up   the  cudgels    against 
the   court  and  Pollock  for   the   court.       The   case    is   going  to 
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the  .*:ouse   of  Lords  o 

All  that   I  ha-e    to    say  ahout    it    is   that  if    the    law  of   tiie 
wcrieji's   domicile   of   oric^n  is  not    to  govern    the   distribution 

of  that  proper  y,    v;hat   v;illo 

LIEITSo 

ITo  mvn   in  this    coimtry  is   supr-oser-   to  be  c  hie    to   sell 
more    than  he  haSc        A  man  cannot    sell  a  thing  that   '•  e   does 
not   o'CTio        iTot\7ith standing  it   seems   that  a  lien  created     on 
property   in  one   jv.risdiction  niay  te    lost   hy   removal   of    thxit 
property   to    another  jurisdiction.     Zi:actly  wliy  tiiat    is    so  I 
have   never  been  able   to   understand „      jf  a    tiiief  breaks   into 
my   stable  and  sterls  my  horse   and    c-  rriage  and   tt-.kes   them  over 
the   line   into    Ohio   I    can  reco'.-er    then  if  I    can  .:  ind   them. 
Sut    if   I   have   a   lien  in   the  nature    of  a  mortgage    or   otherv;ise 
on  that  property  :.nd    they    ai'e   removed   out    of    the   jurisdiction 
and  seme  person  buys  than  v/ho  has   no   ioiowledge    of   t-he  mort,_,a^e 
In   some  way  which  I  have  never  been  able    to  understc  nd,    tjiat 
lien   seems   to  be   utterly  goriOo 

129  UoSo   355V7alv,'orth  was   the   owner   of   a 
cotto.    plantation,    which  he  had  let,     3y    the  terms   of    the 
lease   he   h-.d  a    lien  upon  all  the   cotton  that   vsas    raised.      The 
tenrnt    shipped    this    cot",  en   to  ITew  Orleans  v/here    ti-;  e  consignee 
in  good    faith  made   advr.n cements  without   knowledge    of  Y7alv/orth's 
lieno      It   Y7(  s  held  tha.  t    the  consignee   had  a  c  lti  im  that    took 
precedence   to  Falworth's    lien, 

8  !:ichc    143 

There  was   a   di'ttel  mortga,ged  duly    executed   in  accordance 
with  the  laws   of  Crrada-    and   the  raort:;^?    or  was    left    in  poss- 
ession,     ':e  brought  th^  property  to  I'ichigan  v.here    i^  was 
levied  upon  and    sold  unuer  execution.      T'le^-eupon  a   contro- 
versy c.rcse  bet'-een    tlie  mortgagee   and  the  v.urchaser  under   tlie 
execution    sale  o      It  v;as  held  tmt   the    title   under   the    execution 
sale   must   prevail   over  the  mortgagee's    title.      The    court  held 
tliat  the  proT^crty  vas  not    sufficiently    described  vuider  the 
Canadian  stt.tute.      Then  the  court    says   it    is  a  more    serious 
question  whether   the  mortgage   even  if   otherwise   valid    could 
prevail   over    the   le-vyc      The    court    ruled  that  inas   uch  as   the 
mortf-^  -e  wa!=   rot    jccanpanie^   "^y   ~har  ge   of  Tjossession  it  v/as 
void,    and    the    statute  lic-d  no    extraterritorial  force.      The 
Canadian  statute  provided  that   a  mortgage  was   void  vjiless  there 
was  a  change   of  possession  or     the  -v.ortgage   was  filed    .      The 
court    EC'id    tliat  tlij.s   strtute   vrhich  provided   for   the   filin.^   of 
the  mortgage  has  no    extraterritorial  force    in  "ichigane      If 
you  will    examine  this    decision  closely   you  vdll  find   tixtt  this 
mortgage    ri^s    defeated,    (1)   because   the  property  v;as   no   des- 
cribed  in  confonnity  with  the  Canadian  statute;    (2)    that 
the  Canadian   statute  had  no   extraterritorial  force    in  !'icli,    I 
do  not    see  how  the  latter  portion  of    tlie    statute    lo."t    it   force 
in  IJichigan   v.hen    the   other  part   had  force   in  "■ichigaji. 

The    case   came   up    again  in  the 
49  !!ich.    66 
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Jiere   chattels   in  ti:e    state    of   Indiana  were  mortgaged 
"by  a    resident   of    that  state   to  another    resident  of   the    state 
an'    the  mortgagor    suffered   to   retain  possession.      The  mort{;abe 
was   duly   recorded   in   exicordance    vl  th   the  Ic  ws   of  Indiana, 
Afterwards  J    vit.hout    tiie  mortgagee's  knowledge,    the  mortgacor 
reiioved  the  property  to  '.''i  cht  ^^ji ,    and  there    sold   the  property 
to    the  defendant  for   $93  when  the  property  v/as    easily   w)  rth 
.fSOOa      Thereupon  the  mortgagee  "brought  replevino      The   court 
said  that    the  question  had  heen    disposed   of  in   the    case   I 
have,  called  your  attention  to.    (l!ontograery   v,  Fright,      8 
Ivlich     143 )  o 

''The-  question  vms  brought  up    again  in   the  caso    of 

84  Micho   501c 
A  resident    of   iTehraska  ga.ve    a  chattel  mortgage    to  a    resident 
of    the    same   state   and  the  mortgage   was    recorded    ace  ording  t  o 
the   laws    of   that    strteo      '^he  mortgagor  was    suffered    to   remain 
in  possession  of   the  property.      He    took  the  pi^operty   to  I'ich. 
without    the    coaent   of  the  mortgagee   sjid  the  prqoerty  was   I: ere 
attached   at  the    t^ult    of   the  mortgagor's    creditor,    zx.d  upon  the 
authority  of   t}ie   other  two  cases,    it  was  held  that  the   attach- 
ment must  prevail  over  tlie  mortgagec 

I    think  the   law  is    in  a    state    of   lamentaole    confusion 
upon  this  questiono      sometime  the   court   will  take  hold  of 
this   matter  and  do    aivay  with  these    cases   and    set    the    thing 
righto        V.'hen  a  court   re:  dies   a   conclusion  that   I   think  they 
should  not  have    rer.ched,    I    can  generally  see  hov;  the   court 
reached   it »      Sut  how  they   ever  got   there   in  these   cases     I 
do  not   rmierstandj    and  I  ha\'B   never  f ouiid  aqy  "body    that    did. 
That    only    shows    the  superiority  of    tlie  hendi. 

PROPERTY  ^S  ^:?PT^CTEi:!    HY    Tl-ffi  IIARITAL  PELATIOIT. 

In  this    connection  you  should   reraemher  that    the 
rights   recognized  hy    the    comaon  law  are   different   from  those 
established  "by    statute   in  common  law  jurisdictions.      The 
rigiits    affecting  married  wanen   in   cormnon  law  courts    r:-;^e  dif- 
ferent  from  those    ri^ts    in  civil   lav/  jurisdictions.      The 
rights    in  the    several   states    are   different   from  th^se    of 
Continantal  Europe »     This    condition   of    tMngs   pres"ents  a  nice 
question   of   internj.t  ional  law„  As   to  movahles,    the  Amcricr.,:!,, 

English  and  Continental  authorities    agreed  that^    axcept    for 
purposes   of    succession,    the  law  of   the  husband's  do:  icile 
governs »      That    is   the  lav;  of  the   husband's    domicile    at    w'le 
time  of  tl^  marriage c        p,i;5)posej    for   the  purpose    of   illustrat- 
ion,   that  the   state    of   So   Carolina  has   the   old    coiTiEion  lav: 
doctrirxe   that    tiie  v/ife's    dioses   in  possession  vest    in  the 
husband  at    the    time  of    the  marriage    and  tiiat  vrith   respect   to 
c hoses   in  action  they  vest    in  the  husband  so  far  as  he 
reduces    them  to  possessiono      Hera   is  a  yovno  wonan  in  llich. 
who   owns   3.arge  amounts   of  property    :lL1  over  the  U.So      A  yor.r.g 
man  comes    fi'om  PeGc   and  married  Yier,,     As   soon  as   r.e  marries 
her  all  her  propei-ty   vests   in  riimo     You  don't  have    to  go  to 
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S.Co   to    accanplish  tlxis    rcsv^lt.      It    is  ace  anplished   eo   instanti 
they    ai-e  married   in  Mich. 

So  held   in  Prroica    in   1854  4 

The  "courts   of    corsBnon  law   cam  tries  hold  that   future 
acquisitions   are    suhject   to  the   lav/s   of  the  new  doricile.   Tloat 
is,    if  this    girl  in  the    state   of  ^lichigan  should   cone   into   tlie 
postession  of  other  property   £vi*ter  her  m£U-rir.ge   that  property 
v/ould  he   subject    to  the   law  of-  her  husband's   canicile. 

So  held   in  I-d^j    Ala,,   Y/is^,    and  Calif*     And  is   a   settled 
dootrine  as  anno^onced  hy  Ju;-tice   story  in  his    ccnflictof  La-  s, 
page   167 c 

Suppose   these  people  abatidon  tlieir  donicile   in    ,SoC» 
and   cone  hack  to  :'iclugan,    v.-ill  tiie   xiansin  get   back  herpro- 
perty?      The   lava-   of  Ilidiigan  say  that    The  property  of  a  married 
worQa,n   shall   remain   free   ard  mdepencent  of  her  husbcaid.      But 
because    she  married  a  man  vnio  was   daaiciled  in  ScCo   that 
property  becomes  his ,,      She   tlEn  m.s  no  property  upon  wMch    t!ie 
laws   of  Michigan  can  operate  o     Property  ¥;hich  is   acquired  in 
virtue   of   domicile   cannot   be   divested  by   a  chunge   of   danicile. 

SO  held  in 

7   0  Keo    125 
50   Indo   288 
52  Calif c   302 
Courts  have   jone    so   far   as    to  hold  that    obligations 
created  by  tne  married  v;oi;ian  valid  by  the   law  of  her  danicile 
na,v  be   enforced,  agt  inst   her  proner':,^^   in  another   state, 

111  Calif,   241 
This   is   the    rxile  -unless  there    is       something   in   the  public 
policy  of    the    strte  that    this   rvde   contravenes, 
c:o  held   in 

73    111      285 
Also  held  that    the    :-ights   of    succession   of  movables  as 
betvjeen  husb:  nd  a^id   vdfe   are    controlled  and  governed  by  ti'.e 
law  of   the   husband's   domicile   at    'the  time   of  his    death. 

49   Califo    IBo 
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LECTURE  x:r;iii. 

oOo 

R  E   C  E   I   V  E   P.   S 

A  recsiver   is   an   officer   of   the   court,    usually  a 
court    of    chrncery,    a/njjointed  to   take    cliartiS    of  property   in 
litigatioiio        In  modern  times   receivers  lirve  teen  appointed 
to   a   very  gre.-t   extent    to   take    charge   of   the  pro7i'3rty   of   cor- 
porations „      The    object    of  a   court    in  appointing  a   receiver   is 
to  preserve   the  property  from  destruction »        Here    is   a   large 
corporation  that    is   unahle  to  meet    its   ohliga-t  ions,i  its   pro- 
perjb     may  "be  utterly   lost    if   left    to  the  prey   of    its   creditors. 
In  such  a   c;  se    the    court  may   take    charge    of   the   concern, 
throUj-h    the   In^itr isaentality   of   a    receiver,    and   run    the   husiners 
so   8S  to   preserve    the  property   for   the  benefit    of    thecredi- 
torsp        There   ivas   a   time   v.hen    the  po-.-.'er   of   the    court    to  appoint 
receivers   in   this   way  v/as    -^ry  much  crlticinedo      -ut    "i.he 
pov/er  o;    the    court    to   c$)point   a  receiver   to   run   ana   operate 
a   railroad  and    take   charge    of  corporai.e   property  and    otherwise 
to   take    charge    of  property  in  litigation   is  not   nov/  quest icr.edc 

Here    is  a  gre?.  t    line   of   railroad  extending   from  Chicago 
to   the  Pacific   Ocea,n,      The  line    ruiis   through  a   great  many 
states.        Here   is  a   receiver  appointed  in   Illinois  by  the  U.S. 
court    over  this   coi^ oration.     V/hat   pov/er  lias   tlaat   receiver 
in  states   outside    of  the   jurisdiction  that  h;  s   appointtu.  h^  •? 
To   obvifite    this    difficulty  the    foreign  courts  appointed  v/hat 
is   known   as   an    ancillaiT    receiver.      The    receiver    that   is 
appointed  in  the    first   siut    is    called   the  primary    receiver. 
The  receivership    is    denv?minated  the  P'rimary  receivership.      In 
ench  district   through  which  this    road   runs   an  ancillan^  bill 
is   filed  and    in    that  ancillary  suit   upon   that  bill  an  ancillary 
receiver    is   appointedo      Po    tloat  the    first   person  appointed  as 
primary    leceiver   is   ancillary  receiver   in  the    districts   through 
v.hich  that  road  runs »      Then  ^--ou  have    a    receiver  appointed  with- 
in   every  jurisdiction   in  •.•/■'*'dch    that   receiver   seeks   to   exercise 
his   authority.        Put    it  ma.y    soMetimes  ha'.pen  th^t  property   of 
the    corporation  may  exist   not    only  outside   of  the   jurisdiction 
that  appointed   the  primai'y    receiver,    but   also   outside   of  the 
jurisdiction    that    aprniinted  the   ancillary    receivers,   e.nd  the 
aiiiount    of    the  property  is   not    of    sufficient    consequence   to 
justif:--  the  filing  of  a  bill' and  the  appointment    of  an   aiicillary 
receiver   in  that   jurisdiction,      'Eox!  what    ore    the   rights    of   the 
receiver   over    tliat   property?     As   a  matter   of  principle,    it    is 
ii.ipossible    to   distinguish   the    rights   of  a    receiver    from  those 
of  an  executor   or   guardian  or  any   officer  appointed  by   ex- 
ecutive   or  judicial  authrot  iy  v/ithin    tlie    state  ^      As   a  mr.tter 
of  principle,    he  has   no   autl-.ority   outside    of   the  territorial 
limitations    of   the   jurisdiction  which  an'^oir.ted  himo     But   the 
law  is  not   alvi^ays    logical o         when  the    court    recognises   tl:at 
a   line   of    reasoning  has  becane    impracticahle ,    then    tjie    line    of 
reasoning   vail    stop   right    there   and  a   new  process   be  begun.    So 
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the    courts  have    sc.id,    rs  a  matter   of    comity,  (    they  had  "better 
sa.id,    as  a  matter   of  piTictical  necessity)      we   v;ill    recognize 
the    lights   of   a   foreign   receiver   to  property   outside    of  his 
jur  isdict  ion. 

Pome  courts  laake  an  exception,  they  say  that  the  rights 
of  a  foreign  receiver  will  not  "be  recognized  when  tliey  mili- 
tate  f.gaintt    the    ri.;jhts    of  home    creditors, 

'■."hatever  co\ibts    there  may  be   es    to  the    rights    of  a 
foreign   receiver,    there   is  no   doubt   that    the   receivership 
vests   in  him  tlie  title    to  the  property  within  his   jurisdiction, 
and   if  that  property  be   personal  property  and   is   removed   out 
of  his   jurisdiction,    liis  rights    in    tlmt  property  v/ill  not  be 
losto      If  his  property   is    removed  to  another  jurisdiction  he 
may   clt.  in  it    there  o 

A  receiver   is   an  officer  of    tlie   court   and  his   possession 
is    said   to  be    the  possession   of   the    court.      On    general  prin- 
ciples,   you   cannot    sue  a    receiver  without    leave   of    the   c  ourt « 
This  a   rule    tlia t  has   raised   a  great    deal    of   objection  through- 
out   the   country o      Here    is   a    railroad    that  has    come    into  the 
hands    of  a    receivero      The  receiver   rims    the    road   in  a  grossly 
negligent   manner   and  maims  and    injurs        a    great  many  people. 
The  persons   injured  may   not    sue    t^.e  receiver  without    leave 
of   the   court   that  appointed  him.      Of    course    this    leave    is   al- 
ways given «      But    saretimes   the   court  that   appointed   the    re- 
ceiver may    say  v;e    vdll  not   allow  you  to   sue   tlus    receiver  and 
have   a  jury,   but    if  you  have  been  injured  you  can  f-i  le  ycur 
bill   or  petition  and   ve   vdll    deter:;.ine  whs-t   thereceiver   ohould 
pay.      The  Federal  judiciary  is   usually  made  up   of   very  able 
m.en  and   it    is   usually  safe    to   trust    the  matter  to  them,   but 
here   is  a  poor   fanner  who   lives    in   the  Northern  part   of  ilich, 
who  has  a    cow  killed   through  the   negligence    of  the  receiver, 
instead   of   suing   in  his   own    county  he   has  to   come   down  to 
Detroit    and  present  his   petition^      In   such  a  case   great  hard- 
ship   --ould   result  c        Therefore   an  act    of  Congress  v^ao  passed 
v/hich  permitted  a   receiver    to    be    sued  when  appointed  by   the 
Federal   c ourt » 

How  about   a   foreign  receiver?      Is   it   necessary  to  get 
tJie  p  ennit    of    the   court    to  sue  him?      Sup^'^ose   a    receiver  is 
appointed  by    tlie  federal  Court    in  the  district   of   111,      If 
you   sue   him  without    lea.ve    of  the   court,    the  utmost   you  have 
done   is  tliat  you  have  been  guilty   of   contempt    of   court.   TJie 
court    of   111,    amnot    cite<  you  a   citizen  of  ITicho   to  appear 
there  and   answer  for    contempt  o      Therefore   I  think   it   is   safe 
to   be-''  ''  -^  -"  e . 


IITTI^IIRST 

Y.'harton  says,    secto    501,    that    interest    in   its   in- 
ternational  sense,    is   of   t}Tee   kinds: 

(1)      That    secured  by   contract    either   directly   or 
"by  implication,    there  being  no    v.rong   act   charged. 


x:-:^;iiie      private    i  v  t  ::  k  it  a  t  i  o  ii  a  l    l  a  \t.  hg 

(2)  That    viiich   is    c.s'i^ned  by   v,'?.y   of   damages   for  breach 
of    contract;    end   is   in  the  !^nc;lish  practice   called   damages, 
in   t'i:Q  ?rench   do- '.".ages-intcrfets, 

(3)  That    vhich  cones    from  delay   in  the  due    oei'fo nuance 
of  a   contract,    and   in  t'.e  English  practice    is    sor.etimes    called 
^mora.tory   interest';    in   the   German  Verzimgssinsen;    and   in 

the   French  intere'ts  moratoireso 

The  cases    in  this  country  and   in  England  hold   that   in- 
terest  based  upon  c  cntract    is  governed  by  the    lav;  of    the   stipu- 
lated pli  ce    of  p erf oni)£;:nce .      I   a:;i  speaking   of   i.>terest   as   coiitr* 
dist  ingiaished  fron  dai.iages  measured  bj^^  the   rate    of    interest » 
The  latter   is    ,  overned  by    the   forum  ratlier  than  the   place    of 
contract o 

1  Y/asho    C.Co    376 
Story  para.   307 
5   Cranch  22 

If   I  agree   to  buy     100  v/orth  of  goods   in  I'icho    and  I   fail 
to  pay   for   them  and   I    am  sued   in  the    state   of  ITeYo,    I  must 
pa^'  the   C'l^^  plus   the   interest   as    established  ^oy  the   lav;s   of 
the    state    of  r'ichigano      If   I    agree   to   deliver  the   goods   and 
do  not    deliver  them,    and  I  am  sued   in  the  state   of  "oY.    tlie 
rate    of   damages   is  not    the  rate    of   interest    in  "Michigan,   but 
the  measure   of   damages   is   the    rate   of   interest   as   es.abliE'  od 
by  the    la\vs   of  II. Y.  The   damages   that   are   recovered    are 

gaut;ed  by   the    lav;  of  the  place   v/here    the  action  is  pending. 

It    is    important   to   distinguish  between  interest   as   buch 
and    dajnages  -which  are  r:easured  by   the    iB-te    of   interest o 

The    currency   in  T;hich  pa:..T-ient    shall  be  made    is   that 
of   the  place    v,iiere   the  money  called    for  is  payable. 

Justice   ntory  says:      If    the    cction   is  broiitJit    in  another 
country,    the   jucgment  must    be   for  an  canount    sufficient    to   en- 
able  the  plaintiff  to  purchase   t)ie   amount    of    cur^-ency   agreed 
upon  at    tjie  pl:'ce    of  p  erf  oniance  .->      V-h-en  a  currency   at    the 
plrce    of  performar.ee    or  par/i^ierit   has    deprecicted  bet',;een  the 
time   of   contract   and  the    tine   v;hen  payment    is    claimed,    then, 
vie'-ving    the   m^.tter   according    to   the  principals    of    intarnational 
lav;,    the  plaintiff,    if    'fne   question   arises  before   s.   foreign 
court,    is   entitled  to    recover  that   -hich  vrould   give   him  an 
eqiii ■■;,'■  lent    in   currency   to   th-a.t  v;rlch  v;hj.ch  he   v.-ould   have   heen 
entitled  to  haa   no   such  depraciition  tahen  place,      S'^c.    517, 

You     are   probably  aware    t?.at    after  three    efforts    to 
settle   the    question  the    Supreme   Court    of  the   U.So    in  the 
118   U.S.   finalli^    decided  that    it  v;as   competent    for  Congress 
to  make    the  notes      and  promises    of   the   U.So    legi  1    tencer  for 
the  pa;.Tnent    of   debtso  '"hat   }ui  s  happened  rxr  happen    again, 

Y/e  nhy  have  another  war;    tliere   may  be   another   issue    of   grerin 
backs   rnd  these    greenbacks  msy  depreciate.      There   v;  s   a  time 
in  the   history   of   the  UoSo    during  the   civil  war  when  gold 
stood   at    a  premium   of   2c 64.      It    took  2o&4  v/orth  of    green 
backs   to   buy   one   gold   dollar,    or   >,.l   in   gold  was  v;orth  ■•:2.&4 
cents    in   greenbacks  because   green    cacks    v.ere    leg:  1    tender 
and   the    standard   of    \cilue. 
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A   c-  r>e   came   up    in  ''ichigario      Z   mL.,n  l^onov/ed  money   in  hard 
money   times.      "le   ^tve   c    mortg&<;;e   as    securityo     'le  was   oble   to 
p&y   ofi    thft  mort^-£2'e    in  the    depr'^.ciated    currency  of   the 
government . 

Another  case    c,rose    in   the    13th  '■icho      .'lere      a  mortgage 
provided  in  terras  for  the  payment   of   the  amount    of  money   in 
roldo      .^nc    it    \7r^   held   thfct    inasmuch  as   greenhrcks  v;ere   le;;al 
tender,    the  mortca.coi'  was   not    obliged  to  pay   in  gold.   That 
decision  lias    since  heen  overruledo      The    pupreme   Court    of  the 
UoSc.   held  that  a  person  may  contract    to  pay   in  ^^old. 

It  must   have    Decome  apparent   to  you  hy  this   tirae    that 
the   terra    'Private   International'    is   very  misleading,      I  pre- 
fer  very  much  the  nvxAe   given  by   Si:'  Robert   Pill;  more,    -'The 
Lav;   of   Comity«  '        j?or  each  coiintry   determines   for  itself 
to   T/hrt    extent    it   v/ill   recognize   and  enforce   rights   which  arose 
in   a  foreign  jurisdiction.      Take    the  subject    of   divorce* 

Fe   are   just    as    civilized   as   the  English  people j    they  have   one 
lav;  and    v.e   have    another »      It    is   a   violation   of   langu:  ge    to 
say  here    is   an   international   law  effecting  private    ri_,hts.      All 
we    can    say   is    that   every   civilised    state    recognizes    in   a  meas- 
ure  rights  v/hich  :iave    accrued   in  foreign  jurisdictions,   but 
reserved   to  the/.i selves  the   right  to    repudiate    such   rights  as 
it   pleases,    and  the  principle   v;hich  underlies   the    recognition 
of   those    lights   is    very  v;ell   denominated  by  the   v/ord    comity^ 
7/e  are   a  very   gr-eat    commercial    country,    so    is  Englan: ,    G-    •-■.any 
and  Frances      One  v;ould    think  as   a  matter   of  paramount   necessity 
that    the    lav.'  pertaining  to    contract--v.'hat    law  governs    the   valid- 
ity of   a   contract,   v/hat    lav;  govorns    its    execution,    vvl'^t    lav; 
its   discliarge--should  be   v;ell    settled  between  these    coimtriesc 
But    it    is  note      V'e  have   not    even    settled  the   question   in  Ar-vr^/ic* 
One   state   holds   one    v©.y  and   one   another.      The   Supreme   Court 
of  the   UoSe   has  held  all    axound   tiie    question.      If  a   contract 
is  m.ade  here    to   be  performed  in  IT.Yo,    I  cannot    say   vH&t    law 
determines   its   validity , -v/het iBr   it    is    the   law  of  Michigaji   or 
the    law   of  U.Yo-^   such  is   the    confusion  of   the    cases c 

llov;  v/hat    is   a  contract.      I  v/ill  not   give  Elackstone  defin- 
ition,   a  promise  tipon  a   sufficient    consideration  to   do  ar  not 
to   do  a    certain  thing.      There     are   a   great  many  thing  fioundtsd 
upon  a    sufficient    consideration    that    the   lav;   v.ill  not    enforce. 
I   lease   you  a   store  building  and  :'ou  pay  $500   in  advance    for 
the   rent.     But    it  happens  that   building   is   to  be  used   for  an 
illegal   or   immoral  purpose,     7,?hat   becomes    of  the    contract?   There 
is  no   contract   m  the   lav;.      There    is   a  promise  but    tlie    lav; 
refuses   to   lend  its   sanction   to  tha.t  promise,      I   say  to  you, 
the   next    time    I    come   to   Ann  Arbor   I   v;ill  give   a  book  to  each 
one    of  you.      Can  you  enforce    the  promise?     Of    course  you   caiinot 
enforce   it.      Th-3  courts    say  there    is  no   consideration   for   tliat. 
The  law  says   that   tliere  must  be   consideration.        In   orcter  to 
make    a  contract    there  must  be  a  promise   forr    a  promise,    and 
there  must   be   a   sanction  by   the    lav;  to   those  promises,      so   tliat 
the    sanction   of    the   law   is  just    as    essential  to    tlie   contract 
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as  the  pronis3So     1:111   in  h.is  system   of  Logic   starts   the 
query:    If  a  rciSin  chops    at    a  tree   and  keeps   on   cliopping  until 
the  tree    falls,   vhich  has  more    to  do    vath   the   falling  of   the 
tree,   the    choppin,;  of   "he  man  or   the   force   of  gravity;      s^^Prose 
I  make   another  pr anise:    I    say   if  /'ou  will  cane    to  my  office 
in  retrolt,    I    \7ill  give   you   each  a  book,      j^nd  ;'cu  come   to 
Detroit,    and   I   refuse    to    deli-/er   tlie  hooks.     The    courts    say 
in   that    case   you  Ixave  a   right    of  actiono     V.fhy?     Because   I   in- 
duceed  you   to  come   to  Detroit   by  my  promises  when   otherwise 
you  v.'ould  not   have   came.      There    is   consideration  for    the  con- 
tract.     In   this   case   v^ich  is   the  most   important,    the  promise 
or   the    lav;  that  canctions   it,      I   think  they   ai^e   about    evena 
One   without    the    oth^er  is   useless,        I  have  made   a  contract 
here,    and   is  to  be  performed  in  NoY,,    and   such  a  contract    is 
not  V  £  lid  in  lI,yo      Is   that   contract  binding?        Or  put  the   case 
in  anotlxer  light «      ouppose    the    contract   is  liot    valid  in  ::ich, 
but    it    is   in  !M,Y,  where    it    is    to  be  performed,      I  bsgin  an 
action  on   that    caitrac":    in  IT.Y, ,    and  the  reasoning   of   some   of 
the    courts   is  that   the   law  of  II, Yo   v/here   the    contrc.ct    is   to 
be  perfonned  must   governo        What    do   you   tliink   of   that,     \7ijat- 
ever   you  and  I-^'Sfte   on    tliat   contract   was   done  here   and  the 
lav/  of  yichigan  c.3clines    to  sajiction  tliat   thing  as   a  binding 
obligation   in   the    state   of  yichigan,      30    that    tlie   thing  when 
done   and  v;here   done  would  have   no   legal    sanction.      Therefore 
one    vsould   suppose   as   a  matter   of   reasoning  that    there    is   no 
legal    contract.  So  are   the  llass,    dec  is  ions,   but    uiieru  are 

a    great   ma,ny    decisions  to  tlie    contrary. 

You  v.ill  remember  that   the  legal  clB-racter   of  an  act, 
contractual   or   otherv/ise,    aepends   upon  the  law  of  the  place 
where   the   act    is   done;,      If   it    is   not,    it    is    either  dependent 
upon  no   lav.'  at   all,    or  it    is    dependent  upon  the   lav;  of  a  j-ari?- 
diction   outside   of  which  the    set     v;as   done,    or   in  other  words 
you  give  a  law    eKtraterritorial  force,   v/hich  is   against  prin- 
ciple.     Therefore    it    vrould    seem  obvioub  that   the    legal  effect 
of   a   contractual  a.ct  must  be   dependent  upon  the  lav/  of  the 
place   v/here    the  actis   dQ:ie,      But    the   courts   do  not    all   say   so. 
The   Supreme   Court   of  Z.-ass,   holds   to  thiis    rule,    ^But    the   supreme 
Court   of    tlie  U,S.    says   otherv/iseo      The   Supreme    ^ourt    of  the 
UoSo    says    t'nat  the   contract    is    determined  by   the   lav;  of  the 
place   v;here    the    contract    is  made,    but    tliat  the    contract    is 
really  made   at    zhe  place   vjhere   it    is   stipulated  to  be  performed. 

10  h'oL, ,    Vole   10  prge    174 

Justice  I'arshal,   Elements    of  Juris, 

Hollins  Juris e   page    12 

125  Ilass.    374 

103  T.iassc   323 

3  lloore,   Priv:-'c,   Council,   I'evf  S,    191 

oOo Jan,    15,    1903, 
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L  E   C   T   U  R  E  :^XIX, 

oOo 

Let   us    look    c;t   v;hat    the 
4one o      The e  arliest   case,    not 
earliest    case    to    ^/ihich  I    vant 

6  Peters 
That   v,'as   an   ret  ion  upon 

delivered  in  Md^      It   v;as   given   to    release    an    attachmeiit   le^/y 
in    the    state   of  La,.,    and   it   was    conditioned   for   the  payment 
of  v/hatever  judgment  might  he  recovered   in  the  attechment    suit 
in  Lao        The  pupreine   Court   of   the  U^So,    in  an  .:-ction  by   the 
surety   for   con  trihution,    that    the   court   v;ould  regard  this 
contract,    signed,     sealed  and  delivered  in  Md.j    as  having  ^oeen 
in   fact   made    in  Le^j    for   the  reason  that  judgment   in   the 
attrchment    suit   v:ould  he   rendered   in  La,    and  the  money  under 
the  hcnd  paid   there.,    o 

7  Peters   435 

The  t   was    an    '.  ction  upon  a   joint   and    severt.l  hond  conait- 
ioned  for   the  proper  performance   'by    the  principal   of  the 
of    the   of"?ice    of  i^aval  Agent    of  ITevr  Orleans.      This  hond  v/as 
signedj    sealed   t.nd  d:elivered   in  La?,    and  by    tlie  lav/s    of  La^ 
each  surety   is    liable    only  for  his   portion  of  the    svmi   due    on 
the   bond.      The    common   lav;  doctrine    is    the. t  et'.ch  sur.    y  :  : 
liable    for   the   v:"iole.      If   one   of  the    sureties  pays  the   vdiole 
he   hcE  a   right    of    contribution    against    the   other  sureties  o    In 
an  ;  ction  upon    the  bond   one    surety  vra.s    soiight    to  be  made   liable 
for   the   whole.      The  defendant    said    this   c  oi tract   was  made   in 
La„   and  the  La'tv  of   La,    says   I   am  liable    only   for  vx^^  "^ortiono 
The    supreme   Court    of   the  UjS,   said  not    so,    the  contract   \vas 
m- de   v/ith   tlie  government,    and   in    cent errplat ion   of   law,   v/here 
the  principal  povrers   of   that    contract   were    exercised,    to-v/itj 
in  the  District    of  Coluinbia,    was   the  place   v/hOLie    la'js   gover::ed 
that    contr8.ct» 

I   am   of  the   opinon  that    these    cases   did  not      involve    tiie 
validity   of   these    contracts.      The   involved  the   extent    of   the 
o"Biligat ions   arising  under    the    contractso      But   I    called  your 
attention  to   them  for   the   reason    that    the  U.Sv    Supreme   Court 
planted   its    decisions  upon   the    ground  tl^t   the   contracts ,    were 
in  contemplation   of   law,   made   where   it   was   to  be  performed, 
no't   v/here   it  %vas   in  fact  rar.deo 
But    a  Ti'ass   case 

.'fo.    -u24 
was  a    case   that    involved  the    t/p.  lldity  of  the   contract    rather 
than  the    extent    of   the    contract » 

That    also  v/as   an  action  upon  an   indemnity  bond.      It   was 
executed  in  1T,Y»   and  v;as   not    -valid  there   for  tjie    reason   that 
it    lacked  adequaay   of    consideratio;  ,      By   its    terms    it   v;as   con- 
ditioned   to  be  performed   in  La.        And  by   the   law  of   La  a  con- 
sideration for   this   kind   of   a  contract  v;as  vrholly  unnecessary. 
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The    question  v/as  not   to   the    extent    of   the    liability,   but  the 
question   vias,    was   this  a   valid   oblit^atior*   or  was   it    not.   The 
lav/  of  N.Y,  v,here    this   c  cntract   was    in   fact  made   did  not   sanct- 
ion  tiiat   enrraije,    and   d3c  ]ared  that    the   Uiidertaking  of  the 
parties   imposed  upon  t)iei;i  no   legal   o^oligat  ion  whatever.      The 
Supre;ie   Court   of  the   UoSo   held  tmt   it  was  a  bindin,:   contract 
because    it  was  to  be  performed   in  La^   and  the  law  of  La 
sanctioned   it.        The    court    said   that   every  personal   contract 
is  t'o-v'sr-ned  by  the  law  of   the  place   in  view  of  \.-hich  it     \7as 
made  because    the    consent   of    the  parties  has  made   that   law  a 
part    01    the    contract.      It    is   ther  f ore    to  be  presumed,    in  the 
absence   of  any   express  declaration   to  the    contrary,    that    the 
parties  had   in  contemplation  a  law    according    to  wloich  that 
contract   would   be   upheld   rather    than   one   by   vAiich  it   v/ould  be 
defeated, 

146   U.So    117 
That   was   an   action   on  a  verbal  agreement   to    ax^cept    a 
draft   in  LTiss  curio      This  agreement   to    accept    the   draft  was  made 
in  I'arshal,   ITo,,    &ncl   the    draft  v/as   r^ayable   in  Chicajo,    Illo    I.n 
action  v/as  brought   upon  this   verbel   agreement   to   accept.      It 
was   objected  the  t    tl-ie  verbal    L-.greei.iont   v/as  not   binding  by   the 
laws   of  T'o^,   where   the   ac:reement  to    accept   vra.s  made,,      T^ie   c  ou.rt 
overruled  tlie    objection.      The    court    said   the   agreement   to 
accept    and  pcy  v/as    to  be    entirely  performed   in  111,    v;hich  v.-as 
the  pic  ce   of  residence   of  the    defert^.nt , 

Cases  arise   v/here    the   contract    is    in  fact  made    iu  on^ 
state,    while   the    sLibj  ect   matter   is    in  another, 

12  Ilich,    63 

33   rich,   4d9 

36  richa    153 
The   next    case 

91  U.S.    406 
illustrates   the  difficulty  of    determining  v/here   a  contract,    is 
mcde,.     A  Chicago   firm  sold  pork  to  a   St,   Louis   firm,    with  tiie 
uncerstanding    ta..  t   tiiey   v.-ere    to  draw     a  draft   upon   the  tjt , 
Louis   firm  for   the  price,      Thoy  did   so.      This   draft   was  pa:'r '  le 
in  IIOo      The    vendors   of   this  pork  took    this  draft   to    the  bank 
and  v/anted  a    cash  c  redit    for   it.      The   bank  refused   to   receive 
it   as  a  cash  credit,    but    they    v.ere  willing  to    receive    it   for 
collectionc  /    representative    of   the  St  o   Louis  house,    xrho 

happened  to  be   in  ^hicago,   went    to   the  bank  and   stated   that 
the    draft   had  been    drawn  for    the   purcliase   price   of  pork  sold 
to   t:iem,    and  also  stated  tMt   the    draft   would  be  paid,    T'lereupon 
the   ?ank   credited  the  draft   as   a    cash  item.      The  draft   v:a,s 
forwarded  to  c-t,   Louis   end  payment    refused.      Thereupon  the 
Chicago    firm  fa,iled.      Immediately    after  the   Chicaijo     bank 
broiAght  an  action  against    the   St  a   Louis   firm,    first,    upon  an 
agreement   to   accept   the   draft,    and   second  upon  an    acceptance. 
It   was   cai 'ended   that    inasmuch  us   this   draft   was   dra\rn   on  a 
St,   T,ouis   firm  and  pa&^able    "h.ere,    that  the  acceptance   of  the 
draft   v;as  ms'de    according   to   the   te.ior   of   the  dre.ft   and   it 
operated   as  an    agres-ient   to  pay    tlie  amount    of    the   draft    in 
St,   Louis,    i'o.,    the  place   of  perfonnance,    £.nd    according  to 
the    la-,   of  Mo,    where    this  money  v/as   t  o  be  paid  a  verbal  acc3pt~ 
ance  v'as   not   binding.      Th--?refore   tMs   verbal    acceptance  mr^de 
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in   Clilca^o   rra?    o"  no   validity.        That   v/ould    see7:i  to  be  pi'etty 
good   logic   from    uie    £:-tandpoint    of  t]-ie    Supreme   Court    of  the 
U.S.,      Ko'./  do   you    suppose   tlie    Supren:e   Court    -risv/ered   that? 
They   said  that    '2ie   agreement   to    accept  was  per::.-ormed   in 
Chiccio  because    it  v/as  inade   there    and   an  agreeineint   to   accept 
operates    as   :n    acceptance   therefore    it   v/as  performed   in  Chi- 
cago,   and  being  performed   in  Chicago  its    validitj^  v;as   to  be 
determined  by   t3ie   law  of   Illinois,    and   by   the    laws    of  Illg 
a  parol   agreement    to    rxicept    is    valid, 

^■'hat  T/as   the  promise   this  man  made?     To  pay   the   draft 
where?      In  r^o,,    was   it    not.        Accorcing   to  my   limited  reasonin,; 
powers,    it    seems   to  me   his   agreement    to  perform  was  mrde   ri;jht 
there    in  Chica{.;0f,      I-Iis    agreement   ^;as    to  accept  „      Having  made 
the    rgreonent  to    ejccept,    t'l.at   agreement  must  be    enforced.      And 
where    was   that    to  be  performed?      In  lIOo   If    the   law   of   the   pl.-ce 
v/here    the    contract    is  mx;de,    rather    th^n  the    lav;  of    stipulated 
performance   determines   its    -validity,    tMs    decision   is   all 
right*      But    if  the   lav;  is    other^vise , --the  lav;  of  the  place    of 
performance   determines    its    validity--I    do  not   see  hov;  they 
ever    reached  th-i?    conclusion.      ?ut    there   it    is,    and   it    is   a 
leac-ing   case  ,  • 

/n  action  was  brought   against    a   steam   ship    company  for 
loss   of   goods.      T}ie  steam  ship    company  had   agreed  to   carr:'  these 
goods   from  :''evr  York  to   Livei-pool,    freight    in  terms   p-yrbje    in 
Liverpioolo      The   goods  v;ere    lost    off   the   British  coast:,      ±2 
this  c  ase   v/as    cetoniined   according   to   the  English  lav;  there 
was   iio   liability,      if   the    case  was    determined   according  to 
"he   American  law   there  was  a   liability.      It   was    contended 
that    this    contract    was    to  be  performed   in  ..   ..  -       Liverpool,    Eng., 
and    the    freight   \;aH  to  be   paid  there,    and   therefore    the  English 
lav;  v;ould  furnish   the    lav;   of   this    contract.      That    seems  pretty 
clear  doen't    it?     Y'hat   was   the  place    of  performance    of  that 
contract;,        The   supreme    Court    of    the  UoSo    said   that    it   v/as   net 
a  contract   to   be  performed   in  England,      /nd  whj^'-    did   they    say 
that?     V.Tiy,    they   said,    that    contract  v;as   t  o  be  performed   oil 
the  v;ay  from  the  port   of  IT,Yo   across   the   ocean  to  En,,ls-^<i« 
that    the   perfomiance    of   tiiat    contract   began  when   the    steam";:.oat 
company   received   the  goods  and    \^s  being  perfonned    o.ll  the  v:ay 
across   tlie    ocean  and  v;as   completed  v;hen  they    reached  Liverpool. 
And   therefore   this    contract   having  been  m^:^de    in  l-T.Y.    and   in 
part   perfonned   in  lIoYo   was  a  N.Yq    contract   and   the    liability 
of    "che  parties  \;ere   to  be    determined  by  the    lav;   of  ".Y.o   ""lat 
do  you   think  of    that?      I   v;ould   not   have   lu,d    the    cP-"-=-l   to  have 
made    that    defense o      I    think  I   would  have  been  ashamed   to  make 
thist    defense,    but    it   was  held  to  be   a  good    defense,    and    it    only 
goes   to  show  hov;  ignorant   I   am.      7  ut    the   U.S.    court    stands 
alone    in  that   doctrine. 

The    case    came   up    again    in   the 
74  ::,Y.    120 
That   Y;as   a   suit    in  a  3s-«Yo    court    for   loss   and  injury   to  bagjj-ge. 
The  bagg;  ge   v;as   shipped    from  Philtuelphia.      It   v;as    shipped 
through  part    of    th£    states    of  Pa.,    lie  Jo   and  IT.Yo      Ee  vert  he  less 
the    court   held  that   it    v/as   a   contract   by   its    terms    to  be  per- 


/. 
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fonned   in  IT.Y,  The   court    said:    'The  place   of   final  perform- 

ance   of   the   contract   heinr;   in  IT.Yc  ,    although  the   transportation 
was  nioGtly  through  other   states   no    reason    exists  v/hy  a  failure 
to   c 'liver  the  ha'cage    should  not    controlled  "by  the   laws  v/liicii 
pr-:vail  at    the   place   of    delivery„      It    is    said  that    the   contract 
is  entire   and    indivisihle ,    and  we   are    referred  to   sone   cas^^s 
outside   of  this    state,   "  hich  it    is   claimed  sustain  the   doctrine 
that   t';e   locaility  where    the    contract   was  made    in  cases    of   th.is 
character  must    control.      ITone    of  the    cases   cited   are    entirely 
similar  to    the    one   at   "bar  and  do  not    involve    the   ;"'recise   quest- 
ion nov;  considered.      But   even  v/ere    it    otherwise,    they   are   not, 
I   think,    c  0}i  .rolling,    as   no   reason    exists  v/hy  a  contract  to 
deliver  "baggaje    should  not   "be   governed  by  the    la\/s   of   the  ■^'il-  ce 
where   the   "baggage    is   to  "be  delivered. 

It    seems   to  rae    that  the    supreme   court   of  I'ass.   has  tal:en 
the  philosophical  and  reas oiling  view  of   the  matter.      It    is 
argued   that   the    lav;  of   the  place    -.liere   the   act    is    done   deter- 
mines  its   legal   quality^      Therefore   when  whrt    is   (.one   does 
not    create   a  contract,    it    can  have   no   vtilidity   in  another 
jurisdiction,    although  it    is   t  o  "be    'erfonned  there   and   t]ie 
parties    contract   with   reference   to    its  "being  so  perJoi-med.      If 
this   were   carried  to    its    logical  c  c::clusion,    tiie   law  of  the 
place  v.here   the  contract    is    entered   into    should  also   cover   its 
intei-pretationc      I   v.unt   you  to   exa..lne  this    question,    -.nd  see 
for  :-ourself  whc  t   ought   to  "be    the   lav;,        I   think  the  v;eight 
of  aut'-'ority   as   1 0  the   num'bcr  of    cases   is  against   the  llass, 
doctrine, 

3  r'oore   Priv.    Co-on.   1T«,S.   290 
Holland  Juris  o    Cl-iap,    12,    p.    181 
Ilarkey  "lenents    of  Lav;,    sec,    241 

oOo 

Jan,    16,    1904a 
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LECTURE   XXX„ 
oOo " 

There   ic    one   case   in  the  UoSo    Suprene   Court  which  I   in* 
tended  to  call  your   attention  to   Friday,    "but   I  inis^lcced  my 
papers.      It    is   the    case    of 

140  Ufj,   326.      In  this    connection   I  v/isBa 
you  would    read 

3   Comstock  366, 
and  cor;ipar'3    the   tv/o  caseso        I  v;ill   (jive   you  the    first.      The 
Equitahle   .Association,    a  L'^Y,    corporation,    issued  a    i^olicy   of 
insurance   in   the   state   of  IMcY,,    and  this  policy  provided  that 
its  premiuras    shoul'    he   paid   in  !T»Y<:,    and   the    loss,    if  p^ny  s;iculd 
"be   payable    in  IToYc      This    c  anpany    2"eceived   its  application  for 
insurance    in  the    state    of  r'Oo        .      ^o   far  as   the  iTiakin^  of   ^he 
contr  ct   was   concerned   it   v;as    delivered   in  Mo,   and  the  pren- 
ium  was    in   fact      paid   in  T^Oo  There   v/as  a   default    in  the 

payment    of  premiums   and   there  was  a   lapse   of   the   policy 
accorcing   to   tlie   lav/s   of  IT.Y.    -here    this   contract   v.-as   t  o  he 
performedo      There   v;as  a   statute    of   I'o,  wriich  provided    that    t";o 
premiums  hc-d  "been  paid  thei'e  would  he   no   lapse   of  policy «   An 
action  was  hrougiit    in  the   Circuit    C^urt    of  the  U.S.    in  Mo, 
upon  the  policyc      There    is  no   sort    of  douht  hut.   thax    xn  tl.e 
state    of  II, Yo   where  this    contract   v/as  "by   its    tenns    to  "be  per- 
formed that    this  policy  had   lapsed,    rnd  there  was   no   right    of 
recovery.      It   has  tlv/ays    occurred    to  me    that    tjie    right   of   rc- 
covQTj  micht   have  "been  hcsed  upon  this   statute    in  Mo<,   for    the 
reason  that    vhen  the    Insurance   Co„    caine   to    the    state    of  Ko. 
to   CO  business   and    solicit   policies   there   they  by   implication 
consented  to  be  bound  by   the   laws    of   the    state    of  ITOo     'lov/ever. 
the   UoSo   court   did  not   rest    its    decision  upon  th^'.t    ^round,   T'ley 
held  that    the   IToYc    law  Imd  no  application  to   the    corit  ract   be- 
cause   tlie   contract   never  became   a    canpleted  contract   until  the 
delivery   of    t'ne   policy  and  the  pa;:,7nent    of  the  premiums    in  ZIOo, 
and   tliat    therefore    the    contract   v.-as    subject   to   the   "^'o,    statute, 
not    ith-tanding  the  fact    that    the   contract   v;as  by   its   terms 
pa;;,'able    in  ^CeYo   and  not    in  MOe 

Possibility  it   may  be   v.lthin  your  capacity   of  analogy  and 
criticism  to   reconcile   tliis  utterance    of  the    learned  bench 
with  the   other  utterances    that    I  have    called    v-our  attention  to. 
The   distinction  between   this  case    a.nd   the   others   is   tliat    this 
case   is   an  insurance   case,    and   courts  hwie  always  been  very 
liberal   in  construing  contracts   of   insurance    in  favoreu    of   the 
insured  and  veiy    strict   as   against    the    insurer. 

The   case    of 

2  7:0 cd  244 
is  a    ^rery  interesting  caseo      There   v/as  a  contract   V2i.ce    in  I"oY,, 
viiich  provided    for   the  performance    of   var'-.-^us   things   to  be   per- 
formed  in   different    states;      that   is,    it    w^c    a  contract   for  the 
constiniction   of  a    i^ailroad   throurh  several    states.      It   ivas   a 
contract,    not    to   be  perfonned   in   one  place,    bwt    sev  ral  places. 


/. 
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A  portion   of   this  \.'or]c  was   to  te   done   in  L',Y,,   "but   most   of   it 
was   to  be   done    in  the   southern  str,tes.      A  "bill   vas    filed  to 
rescind  t]ii-^      contract   on   the    tTound  of  non-perf onnance.   The 
question  arose   v;;^a.t  -plrce   ftirniS'ied   the   law  for   tJie    interpre- 
tatioM   of  t'liis    contract  0      's  ricey  puts   it,    'vrhct   vrcs    the    la'j 
of  this    contract  0* 

Justice  Bradley   says   that  the  case  must  "be  (:overned  "by 
its   0-  n  circu:nstances«      The  building   of  the    railroad   in  La, 
vra.s   an.   important    consicerat ion   for   tlie   caatract,   "but  not   suffic- 
ient  to  control    tlie  entire    contract,    which  v/as  govsrned  by   the 
lav;  of  11. Y,,    as   the  place   \'iiere   the    contract    ■.-.•as  ma^e,   and 
in  part  perfonnedo 

That    is   not   consistent   with  wliat    tlie    court    said   in  the 
previous    case* 

125  ::ass«^ 

says   that   a   "contract   v?  lid  w'nere  Ti.de    iz  valid  ever: 
but    it    is   not    enforcible   every    viaerec"        This   languai^e    is 
liable  to  be  misim'.'erstoodo 

This  case   is    s  one what  modified  by  the   case    of 

163   y.SLSS^  326 
This   leads  ne   afain  to    say  that    tfiero   does  not    seem  to  be    in 
this    country  any  broad   system  of  pilvate    international  law, 
bulfc   th£i.t  the    enforcement   of    rights   v/hich  have    accrued   in  foreiji^n 
jurisdictions  are  matters   in   each  ir.  stance   of   local   ;.oiicy   of 
the    forum«        According  to   the  I'ass,   doctrine   a   contract  ma^ 
be    "yalid,    but    tiie  policy   of  the    sta  e    forbids   them  having  any- 
thing  to    do   \/ith  t>Te   matter. 

96  Ilich.   2<S3 

That  was  a   case    that    came   up   f  >'cn  Ann  Ai"'bor,      It   v/as   an 
action  upon  a  promissory  note,    dated   on  Tonday,   but    in  fact 
made   on   Sunday,    ar.d  payable    in  Ohio.      T'.ie  plaintiff,    tlie  maxer 
of  this   note,    instead  of  waiting  for  an  opportunity  to  begin 
his   action   in   Ohio,   brou_  ht  his   action   in  I'icliigan.      Inasmuch  as 
this   note  had  been   in  fact  mt-de   on  r^unday,    it   was   void  hereo 
But    inasmudi    as    it  was  pr^yable   in  Ohio,    Judge  Kinney  delivering 
the   0- inon   of    the   court, !ield      that  a.lthough   the    contract  vra.s 
mc  de    in  nichi.jan,    inasmuch  as    it   was  pa^'a.ble    in  Ohio,    in 
contemplation   of   la.v;  it   was  made    there   and  the  plaintiff    could 
recover^      The   case    came   up  before   the   supreme   Court    of  !'iclii.jan« 
They   did  not   question  t Ie    mle   that    the    validity  of  a   contract 
must  be    deterrrlned  by  the   place   where    it  was   t  o  be   performedo 
The   supreme   Court    of  the   state    seemed  to   take    that  as   graiitedo 
But    tl'iey  held  t>ii;  t   tlie  plaintiff   could  not   recover   on    .hat 
note   in  this    state o      It  may  be   so    that  the    validity  of  tMs 
note   aii7  ',;here   else    is   to  be    determined  by    tlio   lav/  of   t-he 
place  v.'here    it    is  payable,   but    this   note    is   "oid  by   the   lav;  of 
Michigan  where    it   is    sought    to  be   enforced,    and  we    cannot    allov/ 
parties   to   avoid   our   lav/s  by  making  a  contract  here     payable 
some  where   else. 
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Our  p.v.prerie   Court    raid,    it    is   an  elenentarj'"  principle  j 
t>i«t    one   "'ho  '■^a?   rirectly  pa'-ticir)C".ted   in  a  violation   of   lavr 
cannot  be -peraitted  to   avail  hinseli'   in  courts   of  justice   of 
any    rij-jhts   founded  upon  or  growing  out    of  the    illegal  act. 

According  to     some    of  the    courts,    tlie    question   of  the 
domicile    of   the  pr.rties   has   somethinj;:  to   do  v/ith  the   case^, 

46  Jlisse    618 
112   IT. Co    59 
76  ?ed.   Hep.    582 

In  that    case    the    federal   court    of  the  U,S,  maintainea 
an  action  upon  a  c  ai tract  Toy  repudiating  part   of   itc      It   en- 
forced   so  much  as    it    lilced  and   dismissed    the    restc 

This  was  an  action  for    damages   on  a  part    cargOo 
There  v/as    a  "bill   of   lading   defining   the   duties   and    rights   of 
the  partiesc-      This   hill   of   lading  stipulated  tjiat    tiie   ship 
should  not   be   liable   for    dxunages   caused  by  stowage    or  negligenc, 
and  th.at   the  English   law  should   ^ovorn  the   interprett.tion   of 
the    con  tract  0      Pamage    vns   done   to   tlB   cargo  by    reason   of     def- 
ective  stowage    end  negligenceo      Action  \7e.s  brought    in  the 
supreme   Court   of   the  Uo    So        Remember   that   all  the    rights  and 
obligations    of  the  parties  were   determined  by  the   contract,    and. 
the   defendant    said  that    the  terms   of  the   contract    specially 
exempted  him   from  liability.      This    contract   v/as    -valid  a  ccord- 
ing    to   the   ?]nglish  lawo        Our  court    enforced  the  part    of   the 
contract   by  which   the  part   agreed    to  ship,    and   repud:^'ated 
that  j)art   Y/hich   eccempted  the    shipper   from  liability, 

68  ?ed.   P.spc    230-1 
15   CoCtt   Appo    262 

The   statute   of  ?rauds   presents   some    questions    of  diffi- 
culty in    cases   of   this   kind«        You  all  iTiov;  that   tliare   two 
sections   of  t  Ik    ,'",tatute   of  frauds  T.diich  are   of    great    import- 
anceo      The   first   pro";ides  that  no   action   shall    be   brought 
upon  certain   contracts   therein  mentioned,    unless,    uuiless   ±z 
be   in  writing   signed  by   tine  partie::    to  be    cl^arged  thereby   or 
his   agent   thereujito    lav/fully  s-uthorizedc      The   17th    section  is 
that    certain  contracts    therein  m.ention  s/.a31  not  be   held  to  be 
good  unless   in  writing^    signed  by   the  parties   to  be    charged 
therev;ith,    atCo  A  casual   reading  of   the  i,'two    sections 

would  seem  that   they  i.'iet^n  they    same   thing.  The    courts   do 

not   regard  tnose    two    sections  as  meaning  the    sa:"e   things      They 
make    the   distinct i  on  that  a   contract   falling  v.'ithin  one  pro- 
vision of   the    statute   will  be   enforced  and  falling   "'ItMn  the 
other  v;ill   not   be  enforced©      They    say  that  when  the   statute 
provides   tliat   no   contract    sliall  be  held  to  be  good  unless    it 
is    in  writing,    that   that  provision   goes   to   the    evidence    of  the 
contract.,     A  contract   falling  '..'ithJ-n  the   17th  section   of  the 
statute    of  frauds   is   not   good   in  -'ich.,    out    it  may  be    good   in 
a  jurisdiction  where   there    is  noi:  statute    of  frauds  j.   because 
the    vn-iting  is    only    evider;ce   of  tlie    contract   and  not    the   con- 
tract   itself,     \Tnereas   if  the    contract   falls   vrithin  the   4th 
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section   of   the    Statute   of   Jr&uds,    vfhich.  provides  that  no 
action   shall  he   hrought,    that   is   an   inliibition  upon  the  jviris- 
diction   of  the    CCTirt   to   entertc-.-in  a    suit    founded  upon  such 
contract . 

Thp    l&^riiniz  case   upon  this   subject   is 


Ler-ouj':  Vo   Brovm,    12  Common  Bench 

BILLS  AIIL  P;.OMISSORY  IIOTES   8jnd    endorsement?    thereon  seem 
to    stand   upon  a    o-ound   of  tlieir   ovm  c      I  v/ant    to  call  your 
attention   bo  two    cases    in  this   connection,    one   an  Ainericrn 
case,    one  an  Eiiijlish  case,   v/hich  at   first   hlash  seem  to   lead 
to    rather    startling .results o  _ 

1£  ■TSTidi-4o9 "        -  -  -    ..^ 
Bigelow's  Leading  Cases  "79" 

That  was  an  action  against    a  payee   of  a  bill   of    exch^]i£:e, 
v/ho   endorsed   it    to   the   plaintiff o      The    bill  was   dro.mi  at    the 
prench  island   of  T'artiniaue   on  parties    in  Bodeaux,    France   and 
liayable    in  IToYo  .-  • 

Although  this  bi:^l  was 
dravm  out    of  tlie   .iurisdiction   of    the   U.So,    it   was    endorsed   to 
the   plaintiff   :■,    citizen   of  IT.Y,        This  bill   was   duly  presented 
for    acceptance    and  acceptance  was    refused «      It  v/as  h'-'ld  t'  at 
the    law   of  N.Y,   v/here    tlie    endorsement   was  made   detemunec 
what   steps   should  be   tal-:e  n  t  o  charge    the    endorser  ^      This  bill 
was  presented  in  Bordeaux,   France^      It  had  upon   it   the    si^'n-ture 
of   the  drawer  and   the   sigrature    of  the    endorser,    and  v;hen 
it   was   thus  presented   it   was  dishonored*      In  order  to  hold  the 
parties   it   v;as   necessary  to  present  the   bill  for  protest,   anc 
the  protest    involved  thg    giving  of   certain  notice    to  the  part- 
ies  concemedo        Inasmuch  as    it   was   dishonored   in  Bordeaux 
it   was   protested  before   a  Prench  L'otary  in  accordance    -vith  the 
laws   of  prance   which  he    thought   was    tlie  law  of  tliat  contract. 
But    this    defendiint,    v.'ho  was    the    endorser  upon  th^at   paper   said 
nOc      If  tlie   endorsement    is   a  good   oontract,    every   endorser 
thereon  makes   a  neiv  billc      Th;-t   when  he  made   tliat   contract    in 
N.Yo,    the  conditions    of  his   liability  ^vere   determined  by  the 
la>.s   of  lIoY.        And  the    conc'itions    of  that    liability  were 
that   he    sljould  have  notica   of    the  dishonor  according  to   the 
laws    of  N.Yo      He   did  not    receive    this   noticeo     The   notice  as 
required  by   the   laws   of  France  was   not   such  notice    ls   is    re- 
quired by  the    laws   of  NoYo   Therefoj^e  he  was  not   liable   upon 
the   bill.        The  court   thereupon  held  that   every   endorsement 
was   a  new   contract,    and  hence    nhould  be  governed  by    the   law 
of  the  place  where    it   was  made,    and  not  by  the  place   where   the 
bill   is  payable « 

ITotice    of   dishonor  must   be   given   according   to   the   lav/ 
of   the  place    -.here    the   contract   was    entered   into,    that    is 
where   the    endorsement   of  the   bill  vre.s  mcde. 

This   doctrine   has  been    severely    criticised  by  all  text 
writerso 

Laniel  ITegotiable    Instro    Sec.    901 

Eent.    QOLz.i.    Vol.    2,    p.   459 
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L  E   G   T   U  R  J^]  XXIX. 

.— oOo 

Let  us  look  at  what  the  supreme  Court  of  the  U.So  has 
done.   The e  arliest  case,  not  in  point  of  time,  but  the 
earliest  case  to  viiich  I  vant  to  call  your  attention  is  the 

6  Peters   635 

That   v,^s   an   cction  upon  a  bond,    signed,     sealed   and 
delivered   in  Md»      It   v;as   given   to    release    an    attachriisPit   levy 
in    the    state    of  Lao,    and   it   was    conditioned   for   the  payment 
of  v/hatever  judgment  might  be  recovered  in  the  attEchment   suit 
in  La.        The  pupreme   Court   of   the  UoSo,    in  an  rction  by   tlie 
surety   for  contribution,    that    the   court   would  regard  this 
contract,    sicned,     sealed  and  deli-/ered   in  Md,,    as   having  been 
in   fact  made   in  La,    for   the  reason  that  judgment   in   the 
attachment    suit   would  be   rendered   in  La,    anr?.  the  money  imder 
the  bond  paid  there.    <, 

7  i^eters   435 

Thj  t   was    an    ■  ction  upon  a.   joint   and    several  bond  condit- 
ioned for    the  proper  performance  by    the  principal   of  the 
of    the   office    of  "aval  Agent    of  Ze\7  Orleans.      This  bond  was 
signed-,    sealed  f  ;id  delivered   in  Lao,    and  by    the  laws   of  La. 
each  surety   is    liable    only  for  his   portion  of  the    sum   due    on 
the   bond.      The    common   law  doctrine    is   tha.t  eo.ch  sur..    y  :  ; 
liable    for   the  v:hole«      If   one   of  the    sureties  pays   the   v^iole 
he   has   a    right    of    contribution    against    the   other   sureties,    la 
an  c  ction  upon    the  bond  one    surety  vra.s    soijight    to  be  made   liable 
for   the   v/hole  3      The  defendtait    said    this   c  en  tract   was  made    in 
La„   and  the  Law  of   La,    says   I   am.  liable    only   for  mj'  nortion^ 
The    supreme   Court    of   the  UsS,    said   not    so,    the   contrt.ct   was 
m-  de   with   the  government,    and   in    contemplation   of   law,   v/here 
the  principal  po\."ers   of   that    contract   v;ere    exercised,    to-"..itj 
in  the  District    of  Colvunbia,   v/as   the  place  who^e    laws   gover/ied 
that    contract » 

I   am   of   tlie    opinon   that    these    cases   did  not      involve    the 
validity   of   these    contracts.      The   involved  the   extent    of   the 
o'Eiligations   arising  under    the    contractso      But    I    called  your 
attention  to   them  for  the   reason    that   the  U.So    supreme  Court 
planted   its    decisions  upon   the    ground  tlTit   the   con  tracts  ^    were 
in   contemplation   of   law,    made    v/here   it   vras    to  be  performed, 
not   where    it   v^as    in  fact  rap.de o 
But   a  ?'ass  case 

-  f5.    ..24 
was  a   case   that    involved  the    T-ulidity  of  the   contract    rather 
than  the    extent    of   the    contract  o 

That    also  was   an  action  upon  an   indemnity  bond.      It   was 
executed   in  IT,Ye    and  was   not    ■valid  there   for  tjie    reason   that 
it    lacked  adequaajr   of    consideration,      Ey   its    terris    it   was   con- 
ditioned   to  be  performed   in  La,        And  by   the   law  of   La  a  con- 
sideration for   this   kind   of    a  contract  \.'as  wholly  unnecessary. 
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T}ie    qijestion  v/as  not   to  the    extent   of   the    liability,    "but  the 
que ."t ion    ^as,    was   t}iis  a   valid   obligatior*   or  was   it    not.   The 
law  of  IT.y,  v;here    this   c  ontra.ct   was    in   fact  inade   did  not   sanct- 
ion that   en^atje,    and   declared  that    the   undertaking  of  the 
parties   imposed  upon  tl^m  no   legal   ooligat  ion  whatever.      The 
Suprene    court    of   the   UoSo   held  tlxit   it  was  a  hindin^;   contract 
"because    it  was   to  "be  performed   in  lu^   and  the  law  of  La 
sanctioned   its        The    court    said  that   every  personal   contract 
is  (governed  by  the  law  of   the  place    in  view  of  '..hich  it     \7as 
made  "because    the    consent   of    the  parties  has  i.iade   that   law  a 
part    01    the    contract.      It    is   ther  f ore   to  "be  presu:.ied,    in  the 
a"bsence   of  any   express   declaration   to  the    contrary,    that    the 
parties   had   in   contemplation  a   law    sccordine    to   v/Mch  that 
contract   would   "be   upheld   rather    than   one   "by  vdiich  it   v^ould  "be 
defeated, 

146  XJoSo    117 
That  \7as   an   action   on  a  ver"bal  agreement    to    accept   a 
draft    in  ITissourio      This  agreemeiit   to   accept    the   draft  was  made 
in  T'arshal,   I.'-o.,    &  nd   the    draft  was  paya"ble    in  Chicago,    Illc    An 
action  v/as  'I)rought   upon  this    ver"bel   agreement   to   accept*      It 
was   objected  the  t    the  ver"bal    c-.greement   was  not   binding  by   the 
laws   of  ^''o.   v.'here    the   agreement  to    accept   was  made.      The   court 
overruled  tiTe    objection.      The    court    said   the   agreeraeiit   to 
accept    end  pcy  ¥;as   to  be    entirely  performed   in   111,    v/hich  v.c.s 
the  plf  ce   of  residence   of  the    defer.dr.nt. 

Cases   arise   where    the   contract    is    in  fact  made    iu  ont. 
state,    while   the    subject   matter   is    in  another, 

12  Ilich.    63 

33  rich.    4o9 

36  rich,    153 
The   next    case 

91   UoSo    406 
illustrates   the   di-Ticulty  of    detennining   -./here   a  contract    is 
mcde.,     A.  Chicago   firm  sold  pork  to  a   8t ,   Louis   firm,    with  the 
uncerstandin^;    tlXvt   they    v/ere    to  draw     a  draft   upon   the  qt . 
Louis    firm  for   the  price,      Th;;y   did   so.      This   draft   Y;as   payr"  le 
in  Mo,      The    vendors   of   this  pork  took   this  draft   to    tlie  baiik 
and  v/anted  a    cash  c  redit    for   it.      The   bank  refused    to   receive 
it    as  a   cash  credit,    but    they   v«re  willinc  to    receive    it   for 
collectionc  A   representative    of    che  St o   Louis   house,    vmo 

happened  t  o  be   in  phicaijo,   went   to  the  bank  and.  stated,  that 
the   draft   had  been    drawn  for   the   purchase   price   of  pork  sold 
to   them,    and  also  stated  tliiit   the    draft   would  be  paid,    T'lereupon 
the   ]=ank   credited   the   draft   as   a    cash  item^      The   draft   wa,s 
forwarded  t  o  pt .   T.ouis   end  payment    refused.      Thereupon  the 
Chicago    firm  failed.      Immediately    after  the   Chica.jo     bank 
brought  an  action  against    the   St  <>   Louis   firm,    first,    upon  an 
agreement   to   accept   the   draft,    and   second  upon  an    acceptarice. 
It   was   ccn'^nded   that    inasmuch  is   this    draft   was   drawn   on  a 
St,   Louis  firm  and  p^a.ble    uiere,    that   the  acceptance    of  the 
draft   v/as  mt^  de    'According   to   the   tenor   of   the  dre.ft    and   it 
operated    as  an    agres'..ient   to  pay    the   amount    of    the   draft    in 
St,   i.ouis,    Y.o.y    tlie  place    of  perfonnance,    and    according  to 
the    la",    of  ?TOo    where    this  money  was   to  be  paid  a  verbal  ace  apt  ~ 
ance  was   not   binding,      T/.-3refore   tMs   varbal    accer)tance  m£ide 
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in   Chicago   rra?    o-",  no   validity.        That   would    seeji   to    oe   pr'etty 
good  logic   from    o^ie    titandpoint    of  tlie    Supreme   Court    of  the 
U„S„      Ho'./  do   you    suppose   tlie    Supra;ae   Court    -nswerea   that? 
They   said  thr.t    tlie   acreement  to    accept  v/as  periormed   in 
ChicciiO   hecc-use    it   was  nade   there    and   an  agreement    to   accept 
ojjerates    as    :  n    acceptance   therefore    it   t/as  performed   in  Chi- 
cago,   and  heing  performed   in  Chicago  its    validity  \jb.s   t o  "be 
determined  hy   the    lav;  of   Illinois,    and  hy   the    lav/s    of   Illo 
a  parol   agreement    to    cu;cept    is    valid* 

•''hat  T;as   the  promise   this  man  made?      To  pay   the   draft 
where?      In  jTo„j    was   it    not.        According   to  my   limited   reascnin,; 
powers,    it    seems   t  o  me   his   agreement    to  perform  was  mrde   ri.jht 
there    in  Chicago.'      His   agreement   wo.s    to  accept.      Having  nc.de 
the    rgreonent  to    accept,    t]iat   agreement  must  "be    enforced <,      And 
where    was   that    to  he  perfonned?      In  Mo*   If    the   law   of   the   pl^.ce 
v/here    the    contract    is   mt.  oe,    rather    th^n  the    law  of    stipulated 
performance   determines   its    -validity,    this    decision   is  all 
righto      But    if  the    lav;  is    otherv/ise , --the  lav;  of  the  place    of 
p erf 0  nuance    determines    its    validity--I    do   not   see   hov;  they 
ever    reached  this    conclusion.      But    there    It    iSj    and   it    is   a 
leading   case  , 

An  tction  v/as   brought   against    a  stea:.!  s}iip    company  for 
loss   of  goods.      Tjie  steam  ship    comp3,ny  had  agreed  to   carry   these 
goods   from  :'"ev;  York  to  Liverpool,    freight    in  terms  p-yrtle    in 
Liverpool 0      The   goods  v;ere    lost    off   thJ2  British  coast:.      ±2 
this  c  ase   v/as    detomined   according   to   the   English  lav;  there 
was   Jio   liability c      if   the    case  was    determined    according   to 
the   American  law   there  v;as  a   liability.      It   T;as    contended 
that    this    contract   vra.s   to  be  performed   in  .-   ..  .•       Liverpool,    ^--ng,, 
and    the    freight   was  to  be   paid   there,    and   therefore    the  Enjli^h 
lav;  would  furnish   the    law   of   this    contract,      Tliat    seems   pret'.y 
clear   doen't    it?     \";hat   v;as   the  place    of  p  erf  o  n'laiice    of  f-at 
contract.        The    supreme    Court    of    the  lI»So    said  that    it   was   not 
a   contract    to   be  performed   in  England,      /nd  why    did   they    sa:' 
that?     Y.liy,    they   said,    that    contract   v;as    t  o  be  -[^arfonaed    'j_l 
the  way  from  the  port   of  IToYo   across  the   ocean  to  ;^n_land, 
that    the   perfonaat^ce    of   tiiat    contract   began  when    the    steami^oat 
compaxiy   received   the  goods   and    vns  being  performed    all  the   v;ay 
Bxross   the    ocean  and  v;as   completed  v;hen  they    reached  Liverpoolo 
And   therefore   this    contract   having  been  ms-de    in  1T<,Y,    and   in 
part   parfoi-ned   in  lIoYo   was   a  NcYo    contract   and   the    liability 
of    zne  parties  \;ere    to  be    determined  by  the    lav;   of  Y.Y.o   '.'.liat 
do  you    think  of    that?      I   v;ould   not   have   ]ii.d    the    gaul   to  have 
made    that    c^fensCo      I    think  I   would  have  been  ashamed   to  roake 
th^t    c'efense,    but    it   v;as  held  to  be   a  good    defense,    anc    it    only 
goes   to  shov;  hov;  ignorant   I   am^      But    the   U.Si,    court    stands 
alone    in  that   doctrinoc 

The    case    came   up    agair    in   the 
74  :',Y.    120 
That   Y;as   a   suit    in  a  IToY,    court    for   loss   and   injury   to  baggcge/ 
The  baggage  was   shipped   from  Philadelphia,      It   v;as    shipped 
through  pr.rt    of    t}Te    states    of  Pa..#  lIcJo   and  i:«Yo      Nevertheless 
the    courl   held  that    it   v;as   a   contract   by   its    terms    to  be  per- 
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fon;ied   in  IT.Yo  The   court    said:    'The  place   of  final  perform- 

ance   of   the   contract   heinc   in  IT.Yc  ,    altliough  the   transportation 
was  :;ioGtly  through  other   states   no    reason    exists  •.-..'hy  a  faili:re 
to   c -liver  the  harraEe    should  not   controlled  "by  the   laws  wiiich 
pr.-vail  at   the   place    of    delivery.      It    is    said  that    the   contract 
is  entire   and    indivisible,    and   v/e   are    referred  to    sone   cases 
outside    of   this    ste-te ,   ■  jiich  it    is    claimed  sustain  the   doctrine 
tliat   t"ie   locaility  where   the    contract   vias  iTicide    in  cases    of   t]iis 
cha.racter  must   controls      ITone    of   t.ie    cases   cited   aro    entirely 
similar  to    the    one   at   har  and  do  riOt    involve    the  precise   quest- 
ion nov;  consiaered.      But   even  were    it    otherv/ise,    they   are   not, 
I   thi.ikj    c  oti  .rolling,    as   no   reason    exists   why  a   contract   to 
deliver  "basc^.e    should  not   be   governed  by  tlie    la\/s   of  the  plr  ce 
where   the   ba£;r;age   is   to  be  delivered. 

It    seems   to  me    that  the    supreme   court   of  Hass.   has   tal:en 
the  philosophical  and  reasoning  view  of    the  matter.      It    is 
argued  tliat   the    law  of   the  place    vhere   the  act    is    done   deter- 
mines  its   leijal   qualityo      Therefore   when  whr  t    is   c  one   does 
not    create   a  ccn'oract,    it    can  have  no   -vulidity   in  another 
jurisdiction,    although  it    is  to  be   performed  there   and   the 
parties    contract    v;ith   reference   to   its  being  so  per..'onnedc      If 
this   were   carried  to    its    logical   conclusion,    the   lav;  of  the 
place   v/here   the   contract    is    entered   into    should  also    cover    its 
intei-p^'station^      I   v;ant   you   to    exa,  ine  this    question,    end  see 
for  :'-ourself  what   ought   to  be   the   law.        I  think  the  weight 
of  aut'^ority    as   t  o  the   number   of    cases   is   against   the  Ilasso 
doctrine. 

3  :'oore   Priv.    Goun.   IT.S,   290 
Holland  Juris ,    Chap,    12,    p.    18 1 
TIarkey  "Elements    of   Law,    see*   241 

oOo 

Jano    16,    1904o 
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L  E   C   T   U  R  E      XXKII. 
oOo 

BAmF.TP^nr:  p^-ocEJiT.rjGs. 

"ou  s;iould  always  dist  inguish  Ts  etween  bankruptcy     and 
insolvency  proceedings .      A  Toanki'uptcy  proceeding  is    one  iThich 
discharges   a  detctor  from   the  payment    of  his    debt;    an  insolvency 
proceedinj-  is    one    that  discharges  him  from  imprisonnent 
for   deht,      '  e   have   in   this    state  no    such  thing  v.s    im:orisonment 
for  debt    simply,    hut    vrlie  n  an  obligation  has  been   i'lcurred   in- 
depencent  of   contract   and   execution  against    the  property  of  the 
debtor  has  been    returned  unsatisfied   it    is   competent   in   tlds 
state    to    issue   a   capias   ad   satisfacienduin  agt.inst    the  body   of 
thiS    debtoro        He    can   only  be    discharged    from  imprisonment   by 
giving;  a  bonr   for   the  -painaent   of  t  ;ne    debt    or  makinj  t-.n  assi.jn- 
ment   under   the   state    insolvency   lav;sB 

All   our  bankruptcy   laws   rest   upon  the  pov/er  gi\'en   in 
the  Constitution   to  Congress  to   establish  a  uniform    system 
of  bankruptcy   laws   throujhout  the  U.S.     Y'ithout   this  provision 
Congi'ess   would  ha,ve   no  power  to  pass  any  bankruptcy  laws  be- 
cause   tliere   is   e   provision   in   the  U.S.    Constitution  v;hich  in- 
hibits  the  passage    of  e.ny   lav;  impairing  the    obligation   of   a 
contract . 

How   far   is   a   discharge    in  bankruptcy   a  discharge     of   the 
indebtedness?      suppose   I    owe   a  debt   to  a   citizen  of   Great 
Britain  who   is   not   domiciled  hreo      Is  my   debt    to  him  released 
by  my   discharge    in  bankruptcy''      That    depends   entire  1;;,'  upon 
where    the    debt   was  payable.      If   it   \7as  payable   here   he  -.ould 
have   no    right  of    action  ag-^inst   me  e^nd   I   v:ould  be    discharged 
of    the   debtc      If    it   v/as  pcyable    tliere    I    v.'ould  not   be    so   dis- 
clTarred.      There   does  not    seem  to  be    any    conflict    of   auti^ority 
upon    th.at  quest  ion ^ 

It  was    said  by  the    supreme    Court   of   the  U.S.    in  an  early 
case   thct    the   bankruptcy  lav/s    of  a   foreign   country  was   not 
capable    of  qperating  as   a    lega.1  transfer  of  property    in   the 


c 

0   c 


5  Cranch  289 

It   does   not    rppear  ••hether   this   property  wcs    real,    per- 
sonc.l   or  both. 

f^uppose   a   foreign  credit  or  comes   to  a  court   here  and 
proves  his    claim  and  submits  himself   to  the   jurisdiction,    then 
the    c'ebt    owin:_  to  him   is    discharged   if  there   be  a    dischorge 
in  bankruptcy  a 

COURTS  e 

It    is    important   to  bear    in  mind  that   all  persons 
within   the  territ  jrial  jurisdiction   of   a 

country  are    subject   to   tii3   procesr.    of   t.ie    courts   t'-ere   estab- 
lished,  whether  temporarily   or  penuanently  there,      Ajmbassrdors 
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and    others   v/ho    carry  extraterritoriality   of   their   own  GOLintr;y' 
are   exeim^t    from   this   rule.  The  arahassadors   from  Great  Britain, 

Germany,    Prance    and  Russia  cannot  he  sued   in  the   UoS.      They 
are   not    siibject    to  the  process   of   our    courtsc 

Therefore    it    follov.-s   from  the   gsneral    rule   thfjt  the  def en- 
chant   cannot  plead  his   alienage   or  any  privilege   attaching.:  to 
him  by    the   la^-  of  his    domicile    or   otherv/ise   in  "bar   of   the 
court's  jurisdiction. 

It    seems,    hov/ever,    that   thjLs    rule    or  principle  -    so 

firmly      rooted   in    common  law  countries   is   not    every  v/here 
recognised. 

Ruits   affecting  immD^/ahles  must   he  Drought    in   the   counti-y 
of    tlieir    situs.      It    is   not    competent   for  a   court    in  Michigan 
to    litigate   the  title   of  a  piece    of  property   in   the    state    of 
II, Y,,    or  conversely.      But    indirectly  the   court  may  act   upon 
t^iat   property  provided  the  person        /    who  has    the   disposition 
of   that  property  he   v.'it  I'dn    the  jurisdiction   of   the    court,   -'or 
instance,    I  have   a  lanu    contract   with  a  citizen  of  N.Y,        "e 
agrees   to    convey  to  me  a  house    and.  lot    on  5th  /.venue    in   the 
city   of  IJ.Yo      I   cannot    take  any  proceedings   in  i^ichi^'^n  to 
affect    the  title    to   that  property,    but    if  t}u:  t  person    comes 
here   and   submits  himself   to   the  jurisdiction   of  that   court, 
I  may    comy.el  him  by  a  bill  for    specific  perf onna.-'Ce    toc-^'ry 
out  th^t   c  en  tract  o      I  ma^-    compel  hira:^     to   execute    t.  conveyance 
of    the  house    of   lot    in  II .Yo   city.      That    is   indirectly  accomp- 
lishing what    could  not   be    directly   accomplished.     You    can  see 
tliat  the   conve^'ance   of  the  property   is  a  personal  act   and   if 
he    is  v/ithin    tlie   jurisdiction  he   is    subject    to   the  process   of 
the    court.      The    court    is    incompetent  to   act    in    re:  ra   with  res- 
pect   to    that  property,    but  it    is   competent   to  act    in  personam 
upon   the    owner   of    that  propeity  by  c  anpeling  him  to   execute 
a  conveyance. 

There  are    countries  where    legislation  has  been  enacted    in 
v/hich  it    is  soucht   to   acquire   a  jurisdiction  over  persons 
without    the   jurisdiction. 

The  Common  Law  Procedurre  Act    of  England,    of   1652,   pro- 
vides for    service    outside   of  En.:^-land   in  actions  upon   contracts 
made    in  England.      It    is  needless   to   say,    that   vriiile    service 
unc"er   this   act   may  be  the  basis    of    a  judcjnent    in  England  it 
has   no    international  validity.      But    :x)U   \7ill  observe    that  a 
party  ma.y   alv:ays    voluntarily  appear,      I  may  bring  a   suit 
against   a  person  outsi:"e   of  the  jurisdiction.  If   I   do  not 

obtain    service    of  process  within    the  jurisdiction,    mj^  suit 
goes    for  nothing;    but    if  he  appears   and   s^ibmits  himself   to 
the   jux-isdiction   of   the    court   he    ^.-E-ives   the  objection   of   vE,nt 
of  jurisdictiono 

In  civil   law  countries  a  person  may  be  prosecuted  and 
convicted    vhether  he  be  present   in  court    omot. 

That   principle    is   repugnant    to    the    common   law.      To  person 
in  a    co'ir.ion   lev  camtr;^   can  be  tried  and   convicted   either 
criminal   or  civilly  when  he   is  not    there    to  be    tried, 

,«ji  alien  enem^^,  you  understand,  may  not  sue  unless  he  is 
under  a  safe  concuct,  under  special  protect  ion  of  the  govern- 
ment     ov-  nr^-ir.c-c5  2ae    is  -emitted    to    reside   here   after  ■^■' '-■^  i  1  it  ip=! 
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have  "been  c  omnenced.  After  the  cessation  of  hostilities 

the    r:'- Jat    of  action    revives, 

A   foreign  sovereign  may   sue.      The  Emperor   of   GeiTiiany 
may   sue  here   "both  in  his  private   and  political    capacity.   I'le 
may    sue  here   as  Y/ilhelmlfiibenzollern,    or  T7illiam  II   by   the 
Grace   of   God,    etc.  But   he  may  not   come  here   and   enforce 

any   oolitical    rights  for  tjie  sovereignty  of  the  U.S.    coders   the 
v;hole    field,    and   the    courts   do  not    sit    to  enforce  purely 
political    rights. 

I   am  not    in  a   ■  osition  to  give   you  a  definition   of  a 
political   right   as    contradistinguished  from  a   legal   right. 
These   distinctions   are    very   lai-gely  historical  and  the  hasis 
of   the  distinction   is  historical.     V'e   get   most    of  our    theory 
of   law   from  En.'iland,      In  England  the   sovereign   of    the    state 
was   in  t'-.eory  the  fountain   of  hornor,    the   fountain   of  justice, 
in    fact   '-le  vms    the    v/hole    thing.      There  was  no    division   of   the 
po-.7err.   of    government  between  'che    legislature,    executive  and 
judiciary.        The  l.':gislature  v/as    a  "branch  of  him. 

The   dividing   line  betv/een  a  judicial  and  a  political 
question   is    extremely    shadowy. 

7  How.    1. 

Mr,   I'artin  Luther  was   a  citizen  of  I^ass.   and  he  brought 
an  action  quare   claus'om  f regit   against    the  defendant   a  citizeii 
of  R,I,    for  breakin.j  and   entering  his  house.     You  are    ;,11  av;are 
that    at    one   time   there  was  a   rebellion   in  P.. I.   and    there  -.Tas 
set   up    in   that    state    in  pi-  ce   of   tiie    old  government,    The  Dorr 
Gov'errcient .      The  people   had  become    disatisfied   ^  it'-   their  con- 
stitution.     So   the  people   got     together  and  called   a  coni^ntion 
and    framed  another    constitution.      The  Porr  government  was 
established  and  r.'artin  Luther  was   an  aclierent    of  the  Porr 
goveninent.     Ilr,   Luther  made    it    very  uncomfortable    for   the 
other  government,    raid  the   defendant    in   tliis   case  was   an   officer 
of   the    other  governnent,    and  he   justified  \-fha.t  he  did  because 
he   said  he   did  it  by   varrant   of   lav/.      If   the  Porr  government 
was   the  legal   go\^rnmont,    then  what    the    defenc.ant   did  was  not 
justified  by  law;    on    t>Te    other  hand   if   tlie  Porr  Governnent   was 
not    the   de   jure   go^/ernnent  of  Rol.    »    then  the   defendant  v/as 
justified   in  what   he   did.      The   question   came  up  v.-as    it   the 
lavful  government,      '^r     Pa.niel  '^'^ebster  contended  thrt    it   v/as 
competent   to  tey   that    question   in  a   court    of   law.      Tie    '.-aanted 
to   show  that    tlie  vast   majority   of    citizens   of   R.I,   had  voted 
for    the  Porr  government    and   that  the   go-^erriment  was   .the  govern- 
ment   of   the  vast  majority.      That    vra.s  a   question,    so   far  as 
?'iartin  Luther  v.-as    concerned,    which  affected  his   private    rights, 
but    the  quest  i  on  wliich    determined    v^ ether  he  was    •  ct  ing   vathin 
his   private    rights  v.'as,&    political   one,    that   i*s  was   the  Porr 
Governj-^ent    the   lawful  goveriTnent,        In   determi.iing   this 
Question  the   Sunrene   Court   of  the  U,S,    so  id  that    tlie  President 
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of  the  U.f:,    inherent    in  him  hy    ^.he   Constitution  of   the  U.S., 
had   recognir.ad   the   ocher  ^-overjiment ,    and  that   was   a  political 
j~u&i7-ient   touching  the  political  ste^tufe  v/hich  was  "binding 
upon  the    court.      And  ''artin  Luther  failed   to   recover   in    tlitit 
action.        The    coui-t   held  in  substance    that   a    st&te    "maj''  use 
its  militaiy  pov/er  to  put  dorm  an  aiTned   inswrection   too 
strong   to  he    controlled  by    the  civil  autriority;"   and   if  t^.e 
legislature    of   P-do   tlT0u:;ht   ths   peril   so  great   as    to   require 
the   use   of    its  nilitary  forces   c,nd   the    ceclaration   of  martial 
la' ■,    there  v/as   no   ground   on  which  this    court    could   question 
its   authority;    and  &s  ~'orden  acted  under  military  orders   of 
tiie    diarter  go  "vp.rnni'jnt ,    T.'hich  hrd  heen    recognised  hy   the 
political  power   of   tlis    countr:,',    ■  nd  v;as  upheld  "by   the    state 
judiciary,    he   v;as   justified   in  hreaking  int  o  and   entering 
Luther's  house  c. 

"""j-iat    if   there  had  been  no   recognition  of    this   govern. .lent 
by    t'-^e  political  pov.^r   of    tlie    country,    ohat  v^ould  h..-  ve  been 
the    c'ecision   of    the  court?      I    think   it   -ould  lT.ave   been    the    sai-e, 
I   think    the  coiirt   v.ould  hc/'^e    said  we   here  no  pov/er    to  c.etsr- 
:  Ine  a  politico  1   questions      Therefore  we   cannot  adjudicate 
upon  the  private    rights    of  ITartin  J.uther   that    f.re   founded 
upon   tliis  political  question. 

-jiere    seerus    to  be  an  opinon  arjong  ":he  people    of    this 
countr;^''   theit  everything  is   a  judicic.  1  question.      TJiere   are 
a  great   inon^''   question  with   vjiich   tie    courts  h&ve   no  power   to 
deal     hat ever, 

TTere   the  governor   of    the    stc.':.e  v;as   autJiorized   t  ^   dPtamine 
v;hen    certain    v.'ork  v;ls   CiOne,    and    to  issue   a  certificate   upon 
v;hich  tine   persons    doing   the   work  v;ould  be    entitled   to   certain 
lando      The   governor   refused    to  sign  the    certificate   beca.use 
in  his  opinon    the   work  had  not   been    satisfactorily  performed. 
7h.e    court   said  tlu  t   t:^e    issue    in  thr.t   matter   inisrolved  the 
discretionary  po^.er   of    the   state    and  v;as   not    a  judicial  quest- 
ion, 

38  "icho  

145  UcSo  342 

ITot   m-.n:.'  years  ago   tliis    question  arose    in  connection  with 
tlie    controversy  between  Great   Britain  and   the   UeSo    ■..ith  respect 
to  the    'I:  skon  boundary  and   the   riL-Jit    to   seal  fisheries;    'che 
extent   of  the   jurisdiction  of   Great   Britain  and  the  U.Sa    over 
certain  waters    in   tloe   Behrin?:  Sea»  These  natters  were   zhe 

subject    of   diplomatic  negot  iationso        About    sixteen  yecrs   ago 
^■ritish  statemen  thought   they   sav;  a    chance  v/hereby   they   could 
get    the   ruprene   Court    of   the  U.So   to    comnitt    itself   upon   this 
question.      T}ie:    employed  Joseph  Choate    to  argue   t.iis  case  be-- 
fore   the   ■'"upreme   Court,      In    t]i£  t    caise   a   schooner  had  been 
f^eised   on  the   high  seas   under  a    libel   filed   in  the  district 
court    of  the   U^So   for  the  District    of  /laska.      Great   ■':ritain 
cojitended   that    the   seizure    took  place    in  3rit  ish  v.-aters  and 
tjie    court   had  no   jurisdiction   ovsr    the    vessel.      T'ere   was   a 
charice    to   get    the  Supreme   Court    to  pass   upon  t'lat    question* 

The   Sursrene   Court    of    tlie  U.r. .    sa,id   "Y.niiie   we   >1^  ce   our 
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deci.^ion  ui'On    ot^ier    _rcunds,    v/e   ini{:;ht    rest    it   iwon  the   grounds 
t'fit    the    question  of   territorial  jurisdiction  could  not  "be 
deter:-:iin ed  by   it,    inrsnuch  as   t^ie    question  was   then  pending 
bet?,"'en  t're   U.So    e/.'.d  a  foreign  power  and  was   subject   to  dip- 
lomatic  negotiations  ■betv;e>3n  the   por.'erso     But   v/e   need  not 

^•0  fv.rther   in  this    ciscussion tMs   is   a  political   question." 

This    question   of   territorial   jurisdiction   is   a  political   quest- 
ion and  not   a   juoici;  1  one. 

T'V    TQRr   0?  "^ROCi;^  G   is  alv-ays    determined  by  the   la-,;  of 
tjie  place   v;here    it    is   issued.        ?or   instance   W'\ ether  a    scroll 
will   serve    the  pui-pose    of  r    seal   is    determned  "by    the   law  of 
tiie    forumo     ^"het];  er     you    shall  begin   your  action  by  summons, 
petition   complc  intj    etc,    is   a   questi   on    that   will   be  deteniined 
by    the  la".,    o  f  t  Ik    forunio 

vi.Tat    is   and  -."hat    is  not    evidence    is    deter.-ined  by   tJie    lav: 
of  t^ie    forum.      But    i1t    is   not   always   easy  to  deten-nine  xfhct    is 
evidence   of  a   tiling  as  contradistinguished  fran  the    thino   it- 
self.       The    i-ule   is    simple,    but   the   a'.^v'licat ion   of    it   is   c.iffi- 
cult , 

T^ar  ish    records,    pcrochial   re::;isters    of  death  and  marrir    -e 
are    c.ete Trained  b,".'   the  law  of  the    lorum 

The    seal   of  the    state,    and  v,h ether   its   officers   are   entitl« 
to    sue   will  be   noticed  judicially  by  the   Court,      The   seal 
of  a  foreign  sovereignty  will  be   recognized     prima  f • cie  bona 
fide.      Rules   of    evidence,    relevancy,    canpetency  are   de'ei-.iined 
by    the   lav;  of    tiae   forum. 


'oOo---- 

Jan,      2oth,    1904, 
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I  '^  c  T  Tj  R  --    x:ttii. 

„ oOo — 

?  0  Tv  E    I    G  iT     LA  r. 

?orei::n   lev  is    considered  as  a  mi-tter  of    facte      A  for-3if;n 
lc:v.'  if)i.\y    ce  written   or   it  r;iay  "be   unv.ritten,    end  v/hen  you  hi^ve 
proved  t?B   text    of  the   lav;   there   remains    still  the    construct- 
io'-^   1 0  he   put   upon   it,      I    do  not    see   hoxr  you   can  separate 
the    text   from  its  metning  because    its  neaninG;   i2   its  v.-hole 
•^icnif  ici-nceo      Put    still   text   va-iters  and  jurists   he  ve    sout:ht 
to  ■•■ake    the   distinction.      Here    is  a  jury   trial   and   th.e    question 
is  v/h;  t    is  tJie    ■'or'?iL:n  lav/  upon  a   cert;  in  subject .        In   the 
eYont    of   conflicting  evidence  by  the    experts  upon  the   suhject 
it    is   a  matter   of    tT^ave    import    to    let    the  question   ro  to  a 
jury.      In  t'lis    country   the    richt    of   trial  by  jury  hi.r-.  beau   in- 
sisted u-pon   0  0  a  t^reater   extent    t:'an   in   other   countriesc   T>.e 
Chief  Justice    of   Ontario    said  to  :  .e   discusr^in^;  a  cortain   im- 
portant   question^     'we    do  not   turn  a  jui-;    loose    on  a  thin^   like 
thato"      The    grare    responsibility   of   this   hc.s   impressed   itself 
upon  jurists   ano    they  have    sou^h.  ,.     o    limit    this   rule    t.'hich 
makes   a   question   of  foreign  law  a   cues': ion   of  fact    for  t/;e 
juiyo      In  the    first  pl.ce    in   the  absence    of   aix^   evidence    to   th^ 
contrao^   it  must   he  asstirned   tha  ".   '':'ie   law  of  a  forei  /n  coi^'try 
is   like    our   own   lav;,    ^rovidinc  of   course    that    the   la./   in  tri-s 
coiiiitry  upon  tl.e    subject    is   not   a   statute,    bi;t    is   t:ie  un-ritten 
leWo      Ex;  ctly  vhy    Goat    ^'istinction    should  be   nidei    1   am.  not 
a^uite   clear,,      The    statute    lav/  is    even  more    certain   thi.n  the 
un-ritten  law,    hut    tYiO  unva^itten   lav/  is   just   cS  much     a  part 
of  the  body  of   ovcr    lav/  as   the  written   lav/.      In  the      former 
case   the  courts    indulge    in  this  pre£;.X3mption,    in  t'le   lafrer    fey 
do  not,      I   think  the   distinction  may   rest   upon   the    c^-ound   that 
the  unv.ritten   laA/  is  i^iade  up    of    :^eneral  principles   and   it    is 
more   likely   t '^at    these    :3eneral  principles  would   obtain   in  a 
for^ii^n   country  than  a   statute  v/hich  his  been  adopted   to  meet 
some  "narticular  exigency. 

It    is   also   said  thi  t    v/e  will  take   judicial   not  ice    of   the 
livi  merchant « 

Ordinai^ily   it    is    sa.id  that   the  foreign   lav/  is   proven  just 
like   a?r"   other  fact,    but    is   is  an  exceptional  fact.      Two   lav;- 
yers  cuy   dii'fer  as   to  wiTct   the   lav/  is    in  a  given  case   and  so 
you  see   this    fact    is     a  matter   of   opinono      Upon  this   subject 
hov:  0      foreign  Irw  rhould  he   proven  all  sorts   of    op  ions  h;  ve 
been  gi^en,   but    I   think   the    trend   of    Cie    cases    is   that   you 
may  prove  the  lav/     of    a  forei^^n  covjitry  by    reading 

in  evidence   the  law  reports   of  thr  t   country,   you  may  prove    it 
by  a  person   leanned  in  tlie    law.      formerly   it  v/as   assuiaed  that 
a  person  was   learned   in  the   lav/  only  •  hen  he   had  been  acmitted 
to    the   bar.      In  a   recent   c;  se 

77   ^a,    St.    507 
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the   court   refused   to   recognize    t'lat    distinction.      They   said 
a  man   va,s  conpeten  :  to  i';;l'"e    evidence    touching  a  rnatter   of 
foreicn   lav/  if  he   showed   thr.t  he   had   studied  the    subject   and 
ViTas    familiar  ',7ith  it   end  thought   himself  competent    to  pass 
upon   the   questions 

The  !Ias5,    courts  have  held   tint  it    is   competent   to  prove 
a  foreign  lav;  to   read  the    i-eports   of   that    country   in    evidence* 

99  ITass,   253 
12  Grey  248 
124  ?Tass.    65 

There   are    statutes    in  sane    states  thrt   allow  that  to  "ce 
done. 

It   was   at    one    tiiae   held  that   a  foreign  statute   could   only 
he  proven  hy  an   exemplified  copy   oT    the  roll:    certified  unc^er 
the    great    seal. 

It   has  been  held  by  our  supreme    court   that   a  Canacia.n 
Statute  may  be  proven  by  a  person  who  v/ill   swear  that   the 
printed  books   caitaininc  the    statute   are   received  and  r?coini- 
sed   in  Canadian  courts  as   evidence   of    the    statute,      ^'aving 
proved    that,    they  maybe  read  in  evidenceo 
SO  held   in  the    case    of 

68  :',W,   Rep.    246 

Also    so  held   in 

9  R.I,    446 

That   also    seems    to  be    the  doctrine  laid  down   in  the 
Eng,   &  Am,   Ency,    of  Law,    vol,    23,    p,    ^\iA 
where    the  cases   are   fully    cited, 

story  Conflict    of  La'vs   sect,    638 

in  fbe 

48  IT.I-I.    179 
it   r;as  held  thet   a  question  what    is   a  foreign  law  was   a  quest- 
ion for   the   court. 

In  tlTe 

123  I.!ass.   26 
the    court   held   thrt   v;hile   the  text    of    the      la'v   vas    for   the 
jury   its   interpretation     and  meaning  was  for  the   court.      That 
may  be   c'ood    sense,    but    I    cannot    see    it    tliat   way,      ""ere   is 
B.    statute    of  France,    V;ii ether   it    is    c.   copy  of   the   text    is    for 
the  jury,    v;hat    is   f'e   legal  effect    of    tlia  t  statute    in  France 
this    court    says    is  for   the  court,     Y/hat   does   the  i^'ass,   Judc^js 
know  about    the  interprcc  t  ipn   of   a  Erench   statute. 

sometimes    it   bee  ones  necessary   to   take   testimony  of 
witnesses  abroad.      And   thrt    ordinrrily   is  a   very  sample  mr.tter. 
You  issue   a   ccmmission  and   a   commissioner   is   an-ointed   in  the 
other  jurisdiction    to    take    the    testimony  of    the  -fitnesses   there, 
■^e   takes   the  testimony  provided    the   vltn esses   are   v/illing  to 
ap''ear  before   him,      c'uppose    they    ai'e   not   •■illinj?      Then  he 
has  no  power  to   issue  process  for    oheir  annearance,    unless 
there   is  a   statute   in    the   state   in  -.rhich  the     testimony  is   to 
be    taken   that   authorizes  him  to  isr-ue   process.      Ore  in.'.rily  a 
commission  issues  and   their   is  no  riractical  difficulty.      3ut 
In  Continental  Europe,   England  and  America  you   can  issue  Letters 
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ro,';c'.ory  vhicli  er.ipovers   a  person   to   take    the   testimony 
and  to   siijnr.ion    ''"je    -ItriBr-ses   tnd  issue  process   for    i-.lieir 
rp-^^ea ranee . 

The  competency  o£  '-.he  '  itnesses  r.u'.  the  competency  ind 
rele—c-ncy  of  -'-.heir  t  est  inony  will  "be  determined,  not  by  tZie 
la"    of    :he  pltce   •"]''.ere    their  testimony   is    taken,  "but 

hy  f-e  lav;  of  t>.e  pli.ce  v/here  thee  ase  is  tried  end  '-here  the 
test  ii-iony  is  ex^ceiced,  that  is,  "by  t'le  io^"um  ■  l-iere  the  lettors 
ro.,ctory   issued^ 

?he    obli   ation   of  parties   to  produce    letters   i.:\c.  pr;';ers 
is    ceter^lned  by    tJie  lev;   of    i^he    court   that   ccncucto   the   exam- 
in    tioHo        But    tlie    force    and   value   and    ei'fect   of  producing 
them  is  detenained  by   the    lav;  of   the  place   where   the  letters 
B'  e   isiueda 


'"h-'ther  an  assig^iee  may   sue    in  his   orm  name   ic    det err-In ed 
"by   the   lav.'  of    tlie   forum,    but   whether  the    assigniiient    is    valid 
or  not    is   deterinined  by   the  lav;   of   the  pi:  ce   -here    the   a"si^,n- 
ment    is  rm  ce  « 

sTATirrE  OP  Li:,n:T/-Tioiis. 

I    suppose   you   are  fr miliar   v.ith   the  rule  th£  t  the  statute 
of   Limitations    does  not   extineuis':  the    debt,   but    simply  affects 
the    re^'iedy.      The    lant:juar;e    of  the    G^atute    is   t}i;:j,t  no    ^jt.V  :n 
shall  be  brought   -nless   the    same   be  prosecuted  v;ithin  a  certain 
time   after    t^ie   ri^ht   of   action  h^s    accrued, 

c:uprios9    the  statute    of  I.lmita'- ions   is    six  years    in      icl:i- 
gan  and  seven  yet,  rs   in  IT.Yo      The   c.  ^bt  may  be   barred  by   the 
sta'.ute    of   ''ichi  an,    but    I  r.ay   still  recover  upon   it    in  II. Y, 

■'i^ou  must    distinjaiish  betv;e9n  a   "Statute    of  Limitations 
and  a  statute   that   extin:.-ui£ihes   the  debt,    for   instance,    like 
t]ie  bankruptcy   statute  =      If    the    sta.tute    says    th.  t    after   the 
lapse   of   six  years   it    sl:all  be  conclubively  prestmed  thr.t   the 
debt    is  paid,    fi^at   v;ould  be  a  diffe'-ent  propositions      If   ^-.e 
statute' discliaro'es   the   obligation   it    is   disc:xi.r:jed    ever:A7here 
pro\T.ded   it  has  jurisdiction   of   tlB  parties. 

Courts  have   not   been   satisfied  v;ith   this    :-:eneral  pri,:ciple, 
rnd  have    set    about    and    imposed   all    sorts   of   li'-^itat  ions  l  :-j1 
exceptions   upon   the    rule.      The   first    exception   is    that   v.'ien 
tjie    :"i;J"it   of  action   is   croujided   on  a   stt.tute  pure   ■:  nd  simple 
and   the   statute    ttiat    t^ives   that    ri^t  of  action  also  prescribes 
a  limit    of   t  i-.ie    -..ithin  v;hlch  that   action  may  be  prosecuted,    trir. t 
then  that    limitc^tion  does  not  A7:.^CT    TKI^    TTIIF.LY,    BUT    T.I^  KI.-riTo 

119   U.Ho    199 
120   'Jo^.    756 
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The   courts  hvr-e     lane       a    step   fartier  and    said.  t}i.at   vhen 
a  stacute    ';ives   a   ri,;ht  of    action  and  a   specir.l   st;  tute   of 
limitations    is  passed  which  limits   the    ri^'ht   of    action  with 
respect    to    ti'iat  pci'ticulrr  ccuse   of    action,    then   that    statute 
of    limitations   affects    the  right   ciif.  may  be  pleac'ed  any   viiere. 

oo  you    see  tliat  the  court    are    gradually  getting  away 
frcm    the    ruleo 

36  ^'oo  

97  ?ed<,    liepo    655 
48   L.RoAc    625 
It    is  also   held   that   an  action  "based  upon  an  act    of 
Congress  may  he  haz-red  hy  the    statute   of   limitations   in  a 

76  7edo  Rep.  £92 
not        155  UoS.  610 

It    is^competent  for   a  party  to  prosecute   several   s\iits 
for    tlie    scane    cause   of  action     in   tlje    same   jurisdiction.      The 
pencency  of   one   suit  may  he  pleaded   in  har  of  t'e    other. 

But    suppose   I  have    one   suit      in  I'ichigan  and   another 
in  Knglandj    and  anothsr   in  i:',Y,   all  for   the    sane   cause    of 
act i Oil,    can   one    siiit   he   pleaded   in  abatement  in  har   of   the 
other?      It    seems   not,     Exactly   wh^'    that  is   ?  o,    I    do  not   la^ow. 
The    courts    simply    say  that    t}-ie  pe:'.dency  of  a  suit    in  a    foreign 
jurisdiction  may  not   he  pleaded   in  ahatement. 

There   is    onl:-''   one    exception  to  this   rule,    and   tbat  is 
where    the  suit  was  begun  by  a    writ    of    attacjinent. 

Although   this    is   one  country,    the  pendency   of  a   suit 
in  a   sister    state  may  not   be  pleaded  in  abatenent  of   a  suit 
begiui   for  tip    sane   cruse      of  action   in  another  state. 

This    ends  v/lmt   I  hcve    to    say  on    the    siibj  ect    of  Private 
I  nt  e  iTia  t  io  n  a  1  La w  c 
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